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PKEFACE  TO  VOLUME  LI. 


At  p.  139  of  this  volume  we  have  the  *  ch  discussed  case 
of  Birtwhistle  v.  Vardill^  where  the  ^  is  dictum  of  the 
great  men  of  the  realm  at  the  parlian  f  Merton  "quod 

nolunt  leges  Angliee  mutare ''  received  a  ouiict  interpretation. 
Historically  the  result  was  correct  enough  in  this  sense,  that 
if  such  a  case  could  have  arisen  in  the  thirteenth  century 
the  King's  counsellors  and  judges  would  almost  certainly 
have  decided  it  as  the  House  of  Lords  did  five  centuries  later. 
Considered  in  the  light  of  the  general  current  of  modem 
authority  on  questions  of  personal  status  in  relation  to 
domicil,  the  decision  is  anomalous.  The  learning  of  the 
judges  in  the  antiquities  of  the  law  might  have  been  more 
critical.  They  were  perhaps  excusable  at  the  time  for  treat- 
ing that  farrago  of  impudent  fictions  called  the  "Mirror 
of  Justices  "  as  a  serious  authority  (p.  168),  but  hardly  so  for 
relying  on  the  false  Ingulf,  which  had  already  been  exposed 
by  Palgrave.  Munro  v.  Munro^  p.  103,  shows  that  the  whole 
doctrine  of  domicil  as  bearing  on  legitimacy  was  still  in  an 
immature  condition  sixty  years  ago. 

Jordan  v.  Norton^  p.  508,  is  a  case  well  known  in  students' 
books,  perhaps  rather  because,  being  concerned  with  horses, 
it  has  a  certain  remote  flavour  of  sport,  than  for  any  other 
assignable  reason.  As  far  as  the  point  of  law  goes,  it  is  an 
elementary  case  of  failure  to  form  a  contract,  the  parties 
never  having  agreed  on  the  same  terms. 

Hemingway  v.  Hamilton^  p.  497,  is  very  doubtful  indeed. 
No  judicial  comment  on  it  of  any  kind  has  been  found.  It 
certainly  does  not  decide,  as  represented  in  some  old- 
fashioned  text-books,  that  it  is  not  fraudulent   to  make  a 
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contract  with  the  intention  of  not  per 
breaking  it ;  for  it  is  settled  law,  anc  .  ■ 

same  Court  not  many  years  later  {Loaa  *.  Green^  1846,  15 
M.  &  W.  216, 15  L.  J.  Ex.  113),  that  it  is  fraud  to  buy  goods 
on  credit  with  the  intention  of  not  paying  for  them.  The 
direct  decision  on  the  goodness  of  a  replication  de  injuria  has 
ceased  to  be  applicable  in  almost  every  part  of  the  English- 
speaking  world;  we  are  not  sure  about  New  Jersey.  The 
secondary  point,  as  to  the  plea  in  question  being  bad  if  it  did 
not  show  that  the  plaintiff  completed  the  fraudulent  breach 
of  his  contract  which  he  intended  from  the  first,  may  possibly 
be  supported  on  the  ground  that  the  plea  was  consistent  with 
the  defendants  having  accepted  performance  from  the 
plaintiff  after  knowledge  of  the  fraud,  and  thereby  elected 
to  affirm  the  contract :  see  CloughY.  L.  Sf  N.  W.  R.  Cfc.,  L.  R. 
7  Ex.  26,  34.  On  the  whole  Hemingway  v.  Hamilton  is  of 
the  least  possible  profit  that  a  case  not  overruled  can  be.  We 
preserve  it,  with  some  hesitation,  in  the  absence  of  judicial 
censure.  Recent  text-writers  appear  to  be  unanimous  in 
ignoring  it,  or  mentioning  it  only  by  way  of  warning. 

Chanter  v.  Hopkins^  p.  650,  is  noteworthy  for  Lord  Abinger's 
statement  as  to  the  difference  between  a  warranty  and  a 
condition  or  integral  term  of  the  contract,  though  the  latter 
may  be  called  a  warranty.  "  I  have  always  considered  that 
to  be  as  sound  an  exposition  of  the  law  as  can  be,"  said 
Martin,  B.  in  the  Exchequer  Chamber  in  1867 :  Azemar  v. 
Casella,  L.  R.  2  C.  P.  677,  679. 
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(1)  The  description  of  Mr.  Justice  Ei-skiiie  as  a  knight  in  the  earlier 
Yolumes  of  Manning  and  Granger's  Reports  was  erroneous.  As  a  peer's 
eon  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Reports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Right  Hon.  Thomas  Erekine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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IN  THE  HOUSE  OF  LORDS. 


CHARLES  TENNANT  and   Othebs  r.  JAMES  ,  /889. 

July  29,  30. 

HAMILTON.  Ai^- 

(7  Clark  4  Finnelly,  122—136 ;  S.  C.  Macl.  &  R.  821.)  Ix>rf 

C  OTT  EN  H  A.  M 

Evidence — Cross-examination— Competency  of  question.  L  q^ 

On  the  trial  of  an  issue  "whether  (during  a  certain  period)  there  arose  f  122  1 
from  the  works  of  tMb  defenders  certain  noisome,  offensive,  noxious  or 
unwholesome  smoke  and  other  vapours,  to  the  nuisance  of  the  pursuer, 
whereby  the  produce  of  his  garden  was  deteriorated,'*  evidence  was  adduced 
for  the  pursuer  to  show  that  the  smoke  and  other  vapours  from  defenders' 
works  had  injured  the  produce  of  other  grounds  in  the  neighbourhood; 
and  also  for  the  defenders  to  show  that  their  works  did  not  injure  the 
produce  of  any  other  grounds  ;  and  one  of  the  defenders'  witnesses  having, 
on  his  examination  in  chief,  described  several  gardens  in  the  neighbour- 
hood of  the  works  as  in  utmost  health,  was  asked  in  cross-examination  by 
pursuer's  counsel,  if  he  knew  Glasgow  Field  (grounds  in  the  neighbour- 
hood); and  having  answered  that  he  "knew  Glasgow  Field,  and  never 
knew  of  any  damage  done  there,"  he  was  then  asked  "  whether  he  had 
known  of  any  sum  having  been  paid  by  the  defenders  to  the  proprietors  of 
Glasgow  Field  for  alleged  damage  there  occasioned  by  their  works  ?  " 

Held,  by  the  House  of  Lords  (overruling  the  judgment  of  the  Court  of 
Session)  that  the  question  was  incompetent,  as  leading  to  a  new  collateral 
inquiry,  which,  answered  either  way,  could  not  affect  the  issue,  or  test  the 
credit  of  the  witness. 

Thb  question  in  this  appeal  originated  in  an  action  for  damages 
brought  by  the  respondent  against  the  appellants  in  the  Court  of 
Session  in  Scotland,  in  the  year  1884.  The  appellants  were  then, 
and  for  several  years  before,  partners  in  the  manufacture  of 
bleaching  articles  at  the  St.  Bollox  chemical  works,  near  Glasgow. 
The  respondent  had  been  tenant  of  a  garden  and  nursery  ground 
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Tennant     to  the  eastward  of  the  said  works,  under  a  tack  for  19  years  from 

Hamilton,    the  year  1815,  but  had  been  ejected  for  non-payment  of  rent  before 

that  time  expired.     The  action  was  brought  for  compensation  in 

damages  for  the  injury  done  to  the  respondent's  garden,  trees, 

plants,  and  vegetables,  during  his  occupation,  by  the  smoke  and 

[  *12»  J  *other  vapours  emitted  from  the  appellants'  works.  Issues  were 
prepared  for  trial  by  a  jury.  The  first  issue,  which  alone  is 
material  to  be  stated,  was  as  follows :  **  whether  during  the  year 
1819,  and  subsequent  thereto,  up  to  Martinmas,  1832,  or  during 
any  part  of  the  said  period,  there  arose  from  the  said  works  of  the 
defenders  (the  appellants)  certain  noisome,  ofifensive,  noxious,  or 
unwholesome  smoke  and  other  vapours,  to  the  nuisance  of  the  said 
pursuer  (the  respondent),  whereby  the  produce  of  the  said  garden 
was  deteriorated,  and  the  pursuer  incommoded  and  annoyed  in  the 
enjoyment  thereof,  to  the  loss,  injury,  and  damage  of  the  pursuer." 
The  issues  came  on  to  be  tried  before  Lord  Jeffrey,  in  the  Jury 
Court,  held  at  Glasgow,  in  October,  1836.  "  And  in  the  course  of 
the  trial,"  (as  stated  in  the  bill  of  exceptions  hereinafter  mentioned), 
*•  the  counsel  for  the  pursuer  did  adduce  evidence  with  a  view  to 
establish  or  satisfy  the  jury  that  the  smoke  and  other  vapours 
from  the  said  works  had  occasioned  damage  and  injury  to  the  pro- 
duce of  other  grounds  in  the  neighbourhood  of  the  said  works; 
and  the  counsel  for  the  defenders  did  adduce  evidence  to 
establish  or  satisfy  the  jury  that  the  said  works  did  not  occasion 
any  damage  or  injury  to  the  produce  of  any  other  grounds  in 
the  neighbourhood  thereof.  And  the  counsel  for  the  defenders 
examined —  * 

**  David  Smith,  who  said  he  was  land-surveyor  in  Glasgow  for 
30  years,  and  often  surveyed  lands  about  St.  EoUox,  and  recently 
made  a  plan  of  the  vicinage  from  his  own  survey.  (Swears  the 
plan  is  accurate,  and  explains  it.)  Knows  Harvey's  garden ;  nearer 
the  works  than  pursuer's ;  is  a  most  beautiful  garden,  and  the  finest 
fiowers  he  ever  saw.     Was  himself  bred  a  gardener,  and  takes 

[  •124  ]  pleasure  in  it.  *E6members  pursuer  occupying  his  garden ;  it 
looked  well  in  spring,  but  no  attention  was  paid  to  keep  it  clean ; 
weeds  grew  over  tops  of  bushes ;  saw  it  when  pursuer  removed ;  it 
was  then  wretched.  Lately  saw  Patrick's  garden,  in  the  neighbour- 
hood ;  it  had  20  fruit  trees  in  it ;  none  had  the  least  appearance 
of  injury  or  disease  except  one  branch  of  one  pear  tree ;  shoots  of 
currants  from  21  to  39  inches,  &c.  Also  examined  Edgar's  garden, 
which  is  most  to  west,  and  found  all  the  same,  good  flowers,  &c. 
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Also  surveyed  Broomhill  nursery,  200  to  500  yards  from  defenders'      Tbnnant 
works  ;  everything  there  in  utmost  health  at  nearest  places  to  the    Hamilton. 
works;   plants  of  all  ages  in  excellent  condition.      Surveyed  all 
houses  within  circle  of  700  yards  of  the  works;   there  are  748 
dwelling-houses,  from  a  rent  of  1202.  to  51. 

"Cross-examined:  Bather  less  than  eight  acres  occupied  by 
defenders'  works.  They  have  increased  greatly  of  late ;  in  1824 
covered  nearly  five  acres,  &c.  Knows  Glasgow  Field ;  never  knew 
of  any  damage  done  there." 

The  counsel  for  the  pursuer  having  proposed  to  ask  the  witness 
"whether  he  had  known  of  any  sum  having  been  paid  by  the 
defenders  to  the  proprietors  of  Glasgow  Field,  for  alleged  damage 
there  occasioned  by  their  works,"  the  counsel  for  the  defenders 
objected  to  that  question  being  put,  and  insisted  that  it  was  incom- 
petent. The  counsel  for  the  pursuer  insisted  that  on  the  whole 
circumstances  of  the  case  the  question  was  competent;  but  the 
objection  was  sustained  by  Lord  Jeffrey,  and  he  refused  to  allow 
the  question  to  be  put;  whereupon  the  counsel  for  the  pursuer 
excepted  to  his  Lordship's  opinion,  and  tendered  a  bill  of  excep- 
tions accordingly.  After  further  evidence,  the  jury  found  a  verdict 
for  the  defenders. 

Lord  Jeffrey  afterwards  signed  the  bill  of  exceptions,  which  [  125  ] 
being  presented  to  the  First  Division  of  the  Court  of  Session,  their 
Lordships  appointed  the  question  involved  in  it  to  be  argued  on 
minutes  of  debate ;  and  afterwards,  upon  advising  the  case  with 
the  minutes  of  debate  for  the  parties,  their  Lordships  pronounced 
an  interlocutor  on  the  14th  of  February,  1889,  by  which  they 
allowed  the  exception,  set  aside  the  verdict,  and  granted  a  new  trial. 

The  appeal  was  against  that  interlocutor. 

The  Lord  Advocate  and  Mr.  Anderson,  for  the  appellants :  [  126  ] 

The  question  which  the  respondent's  *counsel  proposed  to  put  to  [  •127  ] 
the  witness,  and  which  was  disallowed,  was  manifestly  incompetent ; 
it  did  not  *bear  on  any  fact  arising  in  the  cause  under  the  issues,  [  *i28  j 
but  merely  went  to  inquire  whether  the  appellants  paid  money  in 
order  to  get  rid  of  an  alleged  claim :  a  matter  quite  irrelevant  to 
the  point  in  issue,  and  evidence  in  regard  to  which  was  inadmissible, 
because  an  answer  even  in  the  affirmative  would  be  no  proof  of  the 
fact  proposed  to  be  established.  The  payment  of  money,  if  proved, 
would  not  be  proof  that  damage  was  done ;  it  might  be  paid  to  buy 
peace,  and  get  rid  of  an  alleged  claim.    But  it  was  argued  in  the 
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Tennakt  Court  below,  that  the  proposed  question,  though  incompetent  as 
Hamilton,  evidence  in  the  cause,  was  admissible  to  test  the  credit  of  the  wit- 
ness. The  answer  is,  that  that  was  not  the  object  for  which  the 
question  was  put,  and  the  respondent  oannot  now  be  allowed  to 
[  *129  1  rest  on  *a  point  that  was  not  suggested  at  the  trial,  on  which  no 
judgment  was  asked  or  given  at  the  trial,  and  which  is  not  raised 
in  the  bill  of  exceptions.  Besides,  even  if  the  question  had  been 
put  for  the  purpose  of  testing  the  credit  of  the  witness,  still  it  would 
have  been  incompetent,  because  the  answer  to  it  in  either  way 
could  not  have  tried  the  credit  of  the  witness.  They  cited,  in 
addition  to  several  Scotch  cases,  Phillips  on  Evidence  (i) ;  Starkie 
on  Evidence  (2) ;  and  Crowley  v.  Page  (8). 

The  Attomey-General  and  Mr.  M'NeU,  for  the  respondent : 

The  line  of  examination  pursued  by  both  parties  at  the  trial  had 
been  to  show,  on  the  one  side,  that  damage  had  been  done  to  other 
grounds  in  the  neighbourhood  of  the  appellants'  works ;  and,  on 
the  other  side,  that  no  such  damage  had  been  done.    The  issue 
being  to  ascertain  whether  the  smoke  and  other  vapours  from  the 
appellants'  works  were  noxious  or  unwholesome,  it  was  competent 
and  quite  relevant  to  inquire  into  the  effects  they  produced  on  the 
neighbouring  grounds.     The  statements  contained  in  the  record 
and  bill  of  exceptions  show  that  such  injury  to  the  neighbouring 
grounds  had  been  specifically  condescended  on  and  examined  into 
on  both  sides ;  so  that  there  could  be  no  objection  to  that  line  of 
examination  on  the  ground  of  surprise  at  the  trial.     Although 
some  of  those  statements  were  denied  on  the  record  by  the  appel- 
lants, they  were  not  stated  to  be  irrelevant ;  and  no  motion  having 
been  made  to  have  them  struck  out  of  the  record,  they  had  com- 
[  ♦130  ]      potently  been  admitted  to  be  proved.     The  proposed  line  of  ♦cross- 
examination  had  also  an  immediate  bearing  on  the  question  at 
issue.    If  it  had  been  competently  proved  that  injury  had  been  or 
not  been  done  to  other  grounds,  it  became  then  proper  and  necessary 
to  ascertain  the  witness's  means  of  knowledge  of  that  fact.    The 
latter  inquiry  was  so  necessarily  consequent  on  the  former,  that 
the  witness  might  himself  have  mentioned  the  fact  of  payment  of 
money  as  his  cause  of  knowledge  of  the  damage,  if  he  had  been 
called  to  testify  on  behalf  of  the  respondent,  and  not  against  him. 
Would  not  payment  of  money  for  damage  under  a  verdict  of  a 

(1)  P.  909  (ed.  1838).  pp.  21,  22. 

(2)  Vol.  1,  pp.   182,  183:    Vol.   2,  (3)  7  Car.  &  P.  791. 
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jury,  or  under  an  award,  have  been  admissible  as  evidence  of  Tbknant 
damage  having  been  done  ?  It  was  a  mistake  of  the  appellants  to  Hamilton. 
assume  that  the  respondent  was  attempting  to  make  a  payment, 
made  in  order  to  compromise  a  disputed  claim  or  purchase  peace, 
as  they  said,  evidence  of  damage.  That  was  premature ;  the  proper 
time  to  consider  whether  a  compromise  of  a  claim  of  damages  with 
the  proprietors  of  Glasgow  Field  could  affect  the  merits  of  the  case, 
would  be  when  such  compromise  was  established.  The  respondent's 
counsel  had  inquired  merely  into  the  witness's  knowledge  of  the 
fact  of  payment,  and  no  question  was  raised  as  to  whether  a  Com- 
promise between  the  appellants  and  a  third  party  might  be  given 
in  evidence.  The  appellants  alleged  that  no  party  complained  of 
the  nuisance ;  the  respondent  alleged  that  there  were  such  com- 
plaints, and  that  sums  of  money  were  paid  for  damage  ;  to  which 
the  appellants  replied  that  these  sums,  even  if  paid,  might  have 
been  paid  under  a  compromise,  which  would  not  be  proof  of  the 
truth  of  such  complaints.  But  the  question  put  and  objected  to 
was  not  "  Do  you  know  that  there  was  a  compromise  ?  "  but  "  Do 
you  know  that  money  was  paid  for  alleged  damage?  *'  The  fact 
♦of  payment  of  money  though  being  collateral,  yet  being  also  [  'isi  ] 
relevant  to  the  fact  of  damage  having  been  done,  which  was  the 
matter  in  issue,  there  was  nothing  to  prevent  the  respondent's 
counsel  from  cross-examining  the  witness  in  relation  to  it.  Even 
in  examinations  in  chief  collateral  but  relevant  matter  may  be 
inquired  into,  but  much  more  so  in  cross-examination,  and  espe- 
cially where  the  points  to  which  the  evidence  was  collateral  formed 
the  substance  of  the  witness's  previous  examination.  In  cross- 
examinations  with  a  view  to  sift  evidence  and  try  the  credit  of  wit- 
nesses, great  latitude  is  allowed  in  the  mode  of  putting  questions  : 
Starkie  on  Evidence  (i) ;  Phillips  on  Evidence  (2) ;  Parkin  v. 
Moon  (3) ;  Harris  v.  Tippet  (4) ;  Ex  parte  Bardwell,  In  re  V enables  (6) ; 
Pearsons.  Walker (6). 

The  Lord  Chancbllor  :  ^^'  b. 

The  object  of  the  action  in  this  case  was  to  try  a  question  of 
nuisance  to  a  garden  in  the  neighbourhood  of  a  manufactory,  which, 
it  was  said,  emitted  vapour  and  smoke  prejudicial  to  the  property 
of  the  pursuer.      A  witness,   David   Smith,   was  called  for  the 

(1)  Vol.  1,  pp.  25,  62.  (4)  11  R.  E.  767  (2  Camp.  637). 

(2)  Vol.  1,  p.  272.  (5)  1  Mont.  &  Ayr.  206. 

(3)  7  Car.  &  P.  408.  (6)  13  Shaw  &  Dunl.  1138. 
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Tbnnakt  defenders,  and  he  was  examined  as  to  certain  premises  in  the 
Hamilton,  neighbourhood  of  the  manufactory ;  but  he  was  not  examined  by 
the  party  producing  him  with  respect  to  the  place  called  Glasgow 
Field — not  the  place  in  question  in  the  action,  but  a  place  situated 
near  the  manufactory.  Both  parties  went  into  evidence  for  the 
purpose  of  showing  what  was  the  effect  of  this  manufactory 
emitting  smoke  and  vapour  upon  the  lands  similarly  circumstanced 

[  •182  ]  *to  those  of  the  party  complaining.  Whether  that  was  a  legitimate 
mode  of  inquiry  need  not  now  be  considered  ;  for  both  parties  pur- 
sued it,  and  for  one  purpose  it  was  undoubtedly  a  legitimate  mode 
of  inquiry,  viz.  for  ascertaining  what  the  effect  was  of  the  smoke 
and  vapour  emitted  by  this  manufactory.  This  witness  was 
examined  as  to  several  lands  in  the  neighbourhood ;  and  then  a 
cross-exQ-mination  took  place,  and  the  witness  says  in  answer,  **  he 
knows  Glasgow  Field ;  never  knew  of  any  damage  done  there.'* 
That  was  not  the  answer  which  the  pursuer,  cross-examining  the 
defenders'  witness,  wished  him  to  give.  He  had  fixed  him  with 
the  knowledge  of  Glasgow  Field  ;  he  intended  to  use  him  to  show 
that  Glasgow  Field  had  been  injured  by  the  vapour  and  smoke 
emitted  from  the  manufactory ;  but,  however,  the  answer  given 
was  not  for  the  benefit  of  the  party  cross-examining  him.  Then 
the  counsel  for  the  pursuer  proposed  to  ask  the  witness  "  whether 
he  had  known  of  any  sum  having  been  paid  by  the  defenders  to 
the  proprietors  of  Glasgow  Field,  for  alleged  damage  there  occasioned 
by  the  works  ?  "  The  witness  had  already  said  that  he  knew  of 
no  damage  done  there.  If  that  question  had  been  asked  him  by 
the  defenders,  no  doubt  a  great  latitude  in  cross-examination  might 
have  been  permitted  to  the  pursuer,  for  the  purpose  as  well  of 
ascertaining  what  he  meant  by  "  he  did  not  know,"  as  for  the  pur- 
pose of  testing  the  accuracy  of  his  statement ;  but  it  so  happens, 
when  he  says  he  knows  Glasgow  Field,  and  never  knew  of  any 
damage  done  there,  it  is  an  answer  given  by  him  to  a  question  of 
the  pursuer  in  cross-examining  him.  The  pursuer  is  entering  into 
a  line  of  examination  for  the  first  time,  and  having  got  an  answer 
which  did  not  suit  his  purpose,  he  endeavours  to  get  rid  of  the 

[  *133  ]  effect  of  that  answer  by  *putting  a  question  upon  a  point  short  of 
what  was  the  witness's  knowledge ;  viz.  **  whether  he  had  known 
of  any  sum  having  been  paid  by  the  defenders  to  the  proprietors 
of  Glasgow  Field,  for  alleged  damage  ?  "  The  pursuer  meant,  if  he 
could  get  an  answer  favourable  to  his  view,  to  make  that  part  of 
his  case ;  he  meant,  not  being  able  to  get  the  witness  to  say  that 
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he  knew  of  any  damage,  to  get  him  to  say  that  which  he  con-  Tennant 
ceived  would  be  the  next  best  evidence,  but  which,  in  fact,  Hamilton. 
would  be  no  evidence  at  all.  If  the  witness  had  answered  in  the 
affirmative,  that  he  had  known  of  money  being  paid  for  alleged 
damage,  it  would  be  no  evidence ;  because  money  paid  upon  a 
complaint  made,  paid  merely  to  purchase  peace,  is  no  proof  that 
the  demand  is  well  founded ;  it  is  not,  therefore,  to  be  given  in 
evidence  in  support  of  the  fact  of  damage  being  sustained. 

Upon  general  principles,  the  rule  of  law  in  this  country  and  in 
Scotland  must  be  the  same  :  if  a  pursuer  calls  a  witness,  and  asks 
him  as  to  money  being  paid  for  alleged  damage,  his  answer  in  the 
affirmative  is  not  evidence  of  actual  damage.  If  the  pursuer  had 
made  a  claim  upon  the  owners  of  the  manufactory  for  damage  done 
to  his  field  from  the  smoke  and  vapour  emitted,  and  the  owners 
had  given  money  to  quiet  his  complaint,  that  would  be  no  evidence 
of  the  damage ;  it  is  money  paid  to  buy  peace  and  to  stop  com- 
plaint ;  it  is  very  often  a  wise  thing,  however  unfounded  a  complamt 
may  be,  for  parties  to  pay  a  sum  of  money  in  order  to  quiet  the  party 
making  the  complaint.  But  this  does  not  rest  merely  upon  general 
principles.  The  rule  of  law  in  this  country  has  been  cited  by  the 
appellants ;  and  from  the  authorities  cited  by  them,  it  appears 
there  is  no  distinction  between  the  two  countries  in  this  respect. 

The  question  clearly  could  not  be  put  in  order  to  elicit  evidence  [  184  j 
for  the  party  making  the  complaint ;  but  it  is  said  it  was  admissible 
in  order  to  test  the  credit  of  the  witness.  Now  the  witness  had 
said  nothing  in  his  examination  by  the  party  for  whom  he  was 
called,  touching  this  matter.  He  had  spoken  of  other  properties, 
but  he  had  said  nothing  which  could  lead  to  this  cross-examination, 
and  therefore  it  was  not  for  the  purpose  of  testing  the  accuracy  or 
truth  of  anything  he  had  said.  The  question  cannot  be  supported 
upon  that  ground,  nor  was  that  the  ground,  as  I  understood  the 
argument,  upon  which  it  was  attempted  to  be  supported,  but  that 
it  might  be  put  as  a  matter  of  inquiry,  with  a  view  to  test  the 
witness's  credit.  But  if  it  be  not  evidence,  it  is  an  inquiry  perfectly 
collateral ;  an  inquiry  into  a  matter  which  was  not  relevant  to  the 
subject-matter  in  dispute.  It  does  not  relate  to  the  subject-matter  ; 
and  it  is  an  acknowledged  law  of  evidence  that  you  cannot  go  into 
an  irrelevant  inquiry  for  the  purpose  of  raising  a  collateral  issue  to 
discredit  a  witness  produced  on  the  other  side. 

On   these   grounds   the    learned    Judge   who    tried    the    cause 
was  of   opinion  that  the  question  was  not  admissible  under  the 
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Tennant  circumstances  of  this  examination  ;  and  to  that  ruling  of  the  learned 
Hamilton.  Judge, — unfortunately  for  all  parties,  because  leading  to  great  and 
unnecessary  expense, — a  bill  of  exceptions  was  tendered,  and  the 
Court  of  Session  was  of  opinion  that  the  question  was  admissible. 
The  party  against  whom  that  decision  was  made  necessarily  came 
here  in  order  to  have  that  judgment  considered ;  because  the  Court 
of  Session,  being  of  opinion  that  the  ruling  of  the  learned  Judge 
before  whom  the  issue  had  been  tried  was  erroneous,  and  that  the 

[  'iss  ]  bill  of  exceptions  was  well  founded,  *had  no  alternative  but  to 
direct  a  venire  de  novo.  It  was  necessary  that  the  case  should  be 
tried  again  in  consequence  of  the  Court  of  Session  coming  to  that 
opinion,  however  unimportant  the  point  might  be ;  so  that  there 
was  to  be  a  fresh  inquiry  upon  a  point  which  could  not  affect  the 
question  one  way  or  the  other,  whether  the  jury  had  or  had  not 
come  to  a  right  conclusion  upon  the  evidence  produced  before 
them  ;  but  assuming  that  they  had, — (if  they  had  not  there  would 
be  ground  for  a  motion  for  a  new  trial,  and  in  that  way,  if  there 
had  been  a  failure  in  the  jury  trial,  the  parties  might  have  had  an 
opportunity  of  trying  the  case  over  again ;) — but  assuming  that  the 
jury  had  come  to  a  right  conclusion  upon  the  matter  before  them, 
there  is  to  be  a  new  trial  upon  a  point  of  evidence  which,  in  what- 
ever way  the  witness  answered,  could  not,  in  my  opinion  at  least, 
affect  the  result. 

It  is  very  unfortunate  when  cases  take  that  turn,  and  protracted 
litigation  ensues  upon  points  which  have  not  the  slightest  bearing 
upon  the  result  of  the  case.  In  this  country  much  depends,  in 
reference  to  tendering  bills  of  exceptions,  upon  those  who  have  the 
conduct  of  the  cause ;  and  though  it  is  competent  for  counsel  to 
tender  bills  of  exceptions,  it  is,  in  practice,  reserved  only  for  cases 
of  great  importance,  where  the  real  question  between  the  parties  is 
conceived  to  turn  upon  the  point,  and  where  it  requires  the  adjudi- 
cation of  the  Court  to  set  them  right.  It  is  a  matter  to  be  regretted 
that  the  rule  which  prevails  so  beneficially  in  this  country,  of 
reserving  that  course  of  proceeding  only  for  cases  that  really 
deserve  it,  is  not  followed  in  Scotland.  This  case  is  an  example 
of  the  evil  which  must  flow  from  the  too  liberal  use  by  the  suitor 

[  •136  ]  of  the  *right  of  tendering  a  bill  of  exceptions,  and  calling  in 
question  the  ruling  of  a  court  of  justice. 

I  have  no  doubt  that  this  was  a  question  which,  under  the 
circumstances,  it  was  not  competent  for  the  pursuer  to  put,  and 
that  the  learned  Judge  who  tried  the  'cause  came  to  a  right 
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conclusion  upon  the  evidence,  and  the  bill  of  exceptions  upon  that     Tbnnant 
point  ought  to  be  disallowed.     Under  these  circumstances  I  move    Hamilton. 
your  Lordships  to  reverse  the  interlocutor  appealed  from,  which 
decided  that  the  learned  Judge  who  tried  the  issue  had  not  properly 
ruled. 

It  was  accordingly  ordered  that  the  interlocutor  complained  of 
in  the  appeal  be  reversed,  and  that  the  cause  be  remitted  to  the 
Court  of  Session,  with  directions  to  disallow  the  bill  of  exceptions, 
to  determine  all  questions  of  expenses  between  the  parties  in  the 
said  Court,  and  to  proceed  otherwise  in  the  said  causes  as  shall 
be  just,  &c. 


GIBSON  V.  EOSS.  i84o. 

March  2. 
(7  Clark  &  Finnelly,  241—260.)  ! 

Corporation  school.  CoTTmM 

The  rules  of  law  applicable  to  the  managers  of  a  public  establishment,  l.c.       ' 

do  not  apply  to  one  formed  and  maintained  from  private  funds,  though  it         f  241  1 
may  be  formed  and  maintained  imder  a  royal  charter  of  incorporation. 

The  appointment  to  an  office  in  a  private  establishment  is  not,  therefore, 
necessarily  an  appointment  ad  vitam  aut  culpaniy  but  depends  in  each 
instance  on  the  particular  circmnstances  under  which  it  was  made. 

The  respondents  were  the  managers  or  directors  of  the  academy 
of  Tain,  in  Boss-shire,  an  institution  established  and  supported  by 
private  contribution ;  and  the  question  at  issue  regarded  the  right 
or  power  of  the  respondents,  as  directors,  to  remove  one  of  the 
teachers  of  the  name  of  Gibson  (the  appellant). 

The  want  of  any  preparatory  institution  for  purposes  of  educa- 
tion, had  formerly  occasioned  much  inconvenience  in  the  north  of 
Scotland.  Hence,  the  plan  of  an  academy  at  Tain  was  projected, 
and  at  once  met  with  the  highest  encouragement.  A  leading  part, 
in  originating  and  carrying  through  the  measure,  was  taken  by 
Lord  Seaforth  and  Lord  Beay  ;  and  these  noblemen  were  cordially 
supported  by  the  most  opulent  and  influential  classes  of  the  com- 
munity. Subscriptions,  to  a  considerable  amount,  were  speedily 
obtained  ;  a  large  plot  of  ground  was  gratuitously  presented  to  the 
promoters  of  the  scheme ;  *and  in  May,  1809,  a  royal  charter  was  [  ♦242  ] 
obtained,  embodying  the  managers  or  directors  into  a  corporation, 
with  a  right  pf  perpetuity  and  succession,  and  all  the  customary 
legal  privileges  incident  to  a  society  so  constituted. 

Throughout  the  district  of  country  which  was  expected  to  be 
benefited  by  this  institution,  there  were  regular  parochial  schools, 
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Gibson      and  in  the  towns  burghal  schools,  or,  as  they  are  called,  grammar 
Ross.        schools ;  being  all  public  institutions  of  ancient  standing,  subject 
to  special  rules,  and  governed,  in  their  whole  economy,  by  the 
statute  and  common  law  of  the  land. 

The  charter  declares  the  object  and  purposes  of  the  society  to  be 
the  foundation  and  endowment  of  an  academy  for  the  instruction 
of  youth  within  the  burgh  of  Tain ;  and  it  proceeds  to  constitute 
and  incorporate  certain  individuals  and  heads  of  public  bodies,  to 
the  number  of  21,  with  18  persons  to  be  elected,  besides  every 
subscriber  to  the  amount  of  50Z.,  and  the  heir-male  of  subscribers 
to  the  amount  of  lOOZ.,  into  one  body,  politic  or  corporate,  by  the 
name  and  title  of  the  "  Managers  and  Directors  of  the  Tain 
Academy,"  who  are  empowered  to  conduct  the  whole  business  and 
affairs  of  the  institution. 

By  this  name  and  title,  those  persons  are  empowered  to  buy, 
take,  hold  and  enjoy  lands,  tenements  and  hereditaments,  goods, 
chattels,  donations  and  legacies,  to  sue,  plead  and  defend,  and  to  be 
sued,  impleaded  and  defended  in  any  courts  of  justice  ;  and  farther, 
"  to  appoint  treasurers,  stewards,  factors,  cashiers,  and  other 
necessary  officers,  for  them  to  act,  and  to  have  and  use  a  common 
seal,  and  the  same  to  change  from' time  to  time,  as  shall  seem 
expedient  to  the  said  incorporation  ;   and  otherwise,  and  in  all 

[  •243  ]  other  things,  to  act  and  do  as  is  permitted  by  law,  and  as  is  *usual 
in  the  case  of  persons  incorporated,  and  with  all  the  privileges 
incident  to  such  incorporations." 

There  is  a  power  of  making  bye-laws,  given  by  a  clause  which 
confers  on  the  subscribers,  being  members  of  the  corporation,  and 
their  successors,  "  full  power  to  make  such  other  and  so  many  bye- 
laws,  regulations,  rules  and  orders,  as  they,  or  the  majority  of  them 
present  at  such  meetings,  shall  judge  proper  and  think  necessary 
for  the  better  government  and  direction  of  the  said  academy.  And 
the  said  regulations  hereinabove  recited,  as  well  as  the  bye-laws, 
regulations,  rules  and  orders  to  be  made  in  future,  or  any  of  them, 
to  alter  and  annul,  as  they  the  members  of  the  said  incorporation 
so  assembled,  or  the  major  part  of  them  present,  shall  deem  proper 
and  requisite  :  provided  always,  that  when  any  new  bye-law,  or  any 
alteration  in  any  of  the  then  existing  bye-laws,  shall  be  intended  to 
be  made  at  any  such  annual  meeting  as  aforesaid,  notice  of  such 
intention  shall  be  inserted  in  one  or  more  of  the  London  evening 
newspapers,  and  in  one  or  more  of  the  Edinburgh  newspapers,  one 
month  at  the  least  previous  to  the  day  of  such  meeting.    And  we 
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mil  and  direct  that  all  bye-laws,  regulations,  rules  and  orders,  made       Gibsow 
as  aforesaid,  shall,  until  altered,  be  duly  observed  and  kept,  pro-         robs. 
vided  that  the  same  are  noways  contrary  to  the  laws  of  the  realm, 
and  the  general  purport  and  meaning  of  our  said  charter  and  letters 
patent." 

The  charter  bears  date  in  1809,  and  the  first  advertisement  for 
teachers  was  published  in  the  newspapers  in  August,  1812.  The 
advertisement  set  forth,  generally,  the  nature  of  the  new  establish- 
ment, as  having  been  erected  by  private  contributions.  "  A  royal 
charter  (it  was  stated)  was  obtained,  constituting  the  directors  of 
the  academy  a  body  corporate,  *  with  power  to  appoint  all  the  teachers,  [  *244  ] 
and  to  enact  bye-laws,  for  the  internal  regulation  of  the  academy." 

Various  persons  came  forward  and  offered  themselves  as  candi- 
dates for  the  different  situations  of  teachers  in  the  academy.  But, 
in  the  meantime,  some  alterations  were  judged  necessary  by  the 
directors  to  be  made  upon  the  rules  introduced  by  the  charter,  and 
some  additional  provisions  as  to  the  hours  of  attendance,  school 
fees,  and  periodical  examinations,  and  other  such  matters  not 
referred  to  in  the  charter.  Accordingly  a  draft  of  these  bye-laws 
and  regulations  was  produced  to  a  meeting  of  the  directors,  held  on 
the  18th  of  October,  1812,  and  considered  by  them.  The  directors 
approved  of  them  as  they  stood,  and  adopted  them  as  interim 
regulations,  but  referred  the  question  as  to  their  final  adoption  to  a 
general  meeting  to  be  held  in  April. 

The  first  of  these  proposed  bye-laws  declared  that  ^'  in  the 
election  of  teachers,  the  directors  are  to  be  guided  by  a  regard  to  the 
character  and  abilities  of  the  candidates,  as  certified  by  the  testi- 
monials of  competent  and  respectable  judges  ;  and  for  this  purpose, 
the  directors  shall,  if  they  think  it  necessary,  request  some  of 
the  professors  of  any  of  the  Scottish  Universities  to  examine 
the  candidates,  and  report  their  judgment  of  their  respective 
qualifications." 

In  conducting  the  election,  the  directors  determined,  in  the  first 
place,  merely  to  designate  by  ballot  such  persons  as  should  be 
approved  of,  but  to  make  their  election  dependent  on  the  result  of 
an  examination  or  trial  to  be  undergone  by  them,  in  presence  of 
Principal  Baird  and  two  professors  of  the  University  of  Edinburgh, 
and  also  on  their  express  agreement  to  be  bound  by  the  charter  and 
bye-laws. 

Accordingly,  the  teachers  being  balloted  for  at  the  general  meet- 
ing of  the  directors,  which  was  held  on  *the  16th  December,  1812,        [  ^245] 
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Gibson  the  appellant  was,  on  that  occasion,  chosen  among  others.  The 
Boss.  same  meeting  took  into  consideration  the  proposed  bye-laws  which 
had  been  previously  adopted  ad  interim,  and  in  which  certain 
alterations  were  then  made :  but  with  these  alterations  they  were 
declared  to  be  the  fixed  rules  and  regulations  for  the  government 
and  management  of  the  institution,  and  it  was  expressly  provided 
that  the  different  teachers  should  be  subject  to  them.  Accordingly 
the  minutes,  after  setting  forth  the  election  of  the  different  teachers, 
and  among  others,  that  of  the  appellant,  proceed  as  follows  :  "  The 
meeting  request  of  their  secretary  to  inform  the  different  gentlemen 
above  mentioned,  of  their  election  by  this  meeting,  and  to  direct 
them  to  proceed  forthwith  to  Edinburgh,  for  the  purpose  of  their 
undergoing  an  examination  of  their  knowledge  and  abilities  by  the 
professors  of  the  College  there ;  and  also  to  inform  them  that,  if 
found  qualified,  they  are  severally  to  enter  on  the  duties,  of  their 
office,  against  the  16th  day  of  February  next ;  in  which  event  they 
are  hereby  found  entitled  to  all  the  fees  and  emoluments  of  their 
different  situations  respectively,  as  the  same  are  fixed  by  the 
directors  and  hereinafter  inserted  ;  but  subject  always  to  the  rules 
and  regulations  adopted  by  the  directors  for  the  government  and 
management  of  the  institution,  as  well  as  the  bye-laws  which 
the  directors  have  laid  down  for  the  internal  regulation  of  the 
institution.'* 

The  following  stood  as  the  second  of  these  rules :  ''  In  case  it 
shall  be  found  necessary  to  discontinue  any  of  the  teachers,  which 
can  only  be  done  by  a  special  meeting  of  the  directors  regularly 
called  for  the  purpose  by  their  preses  for  the  time  being,  it  is  under- 
[  *246  ]  stood  and  declared  that  such  teacher  shall  receive  three  ^months 
previous  notice  of  such  intention,  before  his  services  are  declared  at 
an  end ;  and  in  the  event  of  any  of  the  teachers  wishing  to  leave 
the  institution  of  his  own  accord,  such  teacher  shall  be  obliged  to 
give  three  months  previous  notice  to  the  preses  of  the  directors." 

In  like  manner,  by  the  7th  regulation,  it  was  provided,  "  That  if 
any  of  the  teachers  shall  be  found,  after  due  inquiry  by  the 
directors,  to  be  unsuccessful  or,  in  other  respects,  unworthy  of  the 
trust  reposed  in  him,  it  shall  be  always  competent  to  the  directors 
to  deprive  such  a  teacher  of  his  office,  and  of  all  the  emoluments 
connected  with  it." 

The  academy  was  formally  opened  on  the  15th  February,  1818, 
at  a  general  meeting  of  the  directors,  attended  by  a  number  of  the 
subscribers,  and  at  which  all  the  persons  elected  teachers,  and 
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among  the  rest  the  appellant,  were  present,  having  successfully  Gibson 
gone  through  the  trial  at  Edinburgh.  The  preses  of  the  meeting  ross. 
then  stated  to  them  the  different  bye-laws  and  regulations,  ''  which 
the  managers  and  directors  had,  in  the  meantime,  thought  it  neces- 
sary to  make  for  their  regulation  and  government.  That  if  they 
thought  it  proper,  the  clerk  would  furnish  them  with  copies  of  what 
they  might  require,  which  they  might  consider  at  leisure,  until  the 
general  meeting  upon  the  30th  day  of  April  next ;  and  if  they 
thought  anything  could  be  altered  or  added,  for  the  better  govern- 
ment of  the  academy,  the  meeting  of  that  day  would  consider  of  it, 
and  would  do  in  the  matter  as  they  saw  cause." 

Copies  of  the  proposed  bye-laws,  including  the  articles  above 
quoted,  were  then,  at  their  special  request,  furnished  to  the  teachers, 
and  were  fully  and  maturely  considered  by  them.  The  result  of 
their  deliberations  was  communicated  to  the  directors  in  a  long 
♦letter,  in  which  they  commented  Upon  several  of  the  laws,  but  [•247] 
passed  over  article  2nd,  in  regard  to  the  dismissal  of  teachers,  without 
any  observation  or  notice  whatever. 

The  final  meeting  of  subscribers  was  held  on  the  80th  of  April, 
1813,  when  ''  the  letter  of  the  teachers  was  considered,  and  the 
subscribers,  in  general  meeting  assembled,  having  carefully  gone 
over  the  same,  with  the  rector  and  masters'  remarks,  they  have 
unanimously  adopted  the  following  regulations,  which  they  direct 
and  appoint  to  be  the  standing  regulations  of  the  Tain  Boyal 
Academy,  until  cause  shall  be  shown  to  any  future  general  meeting 
for  any  alteration." 

Among  these  regulations,  the  rule  above  quoted  as  article  2nd, 
was  sanctioned  and  universally  agreed  to,  without  the  alteration  of 
a  word. 

The  appellant  did  not  appear  to  have  been  successful  in  his 
teaching ;  and  in  1884  a  number  of  heads  of  families  and  leading 
people  in  Tain  and  its  vicinity  united  together,  and  invited  a  young 
man,  qualified  to  teach  Latin  and  French,  to  settle  with  that  view 
in  Tain,  engaging,  besides  the  school  fees,  to  contribute  such  a 
sum  among  themselves  as,  upon  the  whole,  would  ensure  him  a 
respectable  income. 

The  appellant's  school  suffered  severely  from  this  circumstance. 
The  committee  who  examined  the  school  in  July,  1884,  after  men- 
tioning the  appearance  of  the  scholars  under  examination,  made  the 
following  statement :  "  The  committee  cannot,  however,  close  their 
report  without  expressing  their  deep  re^^et  at  finding  no  more  than 
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Gibbon      four  scholars  in  the  Latin  department.*'     This  number  was  after- 
Boss,        wards  withdrawn,  and  for  several  sessions  past  the  appellant  had 

not  been  attended  by  one  single  scholar. 
[  •248  ]  The  directors  met  again  on  the  20th  November,  *1884,  and  their 

minutes  of  that  date  contain  the  following  entry :  ''  The  directors 
find,  with  much  regret,  that  the  classical  department  under  charge 
of  Mr.  Gibson  is  entirely  deserted ;  not  a  single  pupil  has  been  this 
session  entrusted  to  him,  in  any  one  of  the  various  languages  which 
it  belongs  to  him  to  teach.  As  the  guardians  of  the  institution, 
they  cannot  permit  this  state  of  matters  to  continue  longer.  The 
directors  conclude  that  the  desertion  of  his  classes  is  in  consequence 
of  Mr.  Gibson  having  lost  the  confidence  of  the  public ;  for  in  the 
immediate  neighbourhood  of  his  class-room,  Mr.  Mackenzie  of 
Inverness  has  recently  opened  a  school  for  Latin  and  the  other 
learned  languages ;  and  with  nothing  but  his  character,  talents  and 
industry  to  recommend  him,  is  very  numerously  attended.  To 
prevent  the  destruction  of  the  class,  by  continuing  an  individual 
whose  very  incumbency  prevents  the  attendance  of  even  a  single 
pupil,  the  directors  consider  it  their  duty  to  recommend  to  their 
preses  to  call  a  meeting,  in  terms  of  the  charter  and  bye-laws,  to 
consider  whether  Mr.  Gibson's  services  shall  be  dispensed  with; 
and  do  so  accordingly." 

Accordingly,  that  meeting  was  held  on  the  28th  August,  1885, 
and  ended  in  an  unanimous  resolution  dismissing  the  appellant  from 
the  institution. 

Against  that  resolution  the  appellant  complained  by  bill  of  sus- 
pension, and  maintained  that  he  held  his  office,  like  that  of  a 
parochial  or  burghal  schoolmaster,  ail  vitam  aut  culpam,  and  could 
not  be  removed,  unless  for  sufficient  and  relevant  cause  duly  proved 
against  him. 

The  respondents  contended,  upon  the  terms  of  the  charter  and 

bye-laws,  to  which  the  appellant  and  all  the  teachers  were  parties, 

[  *249  ]      and  by  which  they  had  "^bound  themselves,  that  the  appellant  was 

removable  at  pleasure,  and  that  the  directors  had  the  full  power  to 

dismiss  him  when  they  should  judge  that  measure  necessary. 

On  the  28th  December,  1895,  Lord  Balgbay  pronounced  an  inter- 
locutor, refusing  the  bill  and  recalling  the  interdict;  reserving, 
however,  the  right  of  the  appellant  to  claim  from  the  respondents  any 
arrears  of  salary  to  which  he  might  be  advised  that  he  was  entitled. 

The  appellant  then  presented  a  second  bill,  which,  on  being 
advised  with  answers,  was  dismissed  bv  Lord  Gockburn,  with  a  note. 
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declaring  that  the  Lord  Ordinary  was  of  opinion  that  the  respon-       Gibson 
dents  had  power  to  terminate  their  connexion  with  the  suspender,         rqss. 
and  that  they  exercised  this  power  regularly. 

The  appellant  reclaimed  to  the  Court  against  the  above  judgment, 
and  then  brought  forward  the  objection  that,  according  to  the  terms 
of  the  charter,  the  manner  of  proceeding  adopted  by  the  directors 
was  irregular.  On  this  objection  the  Lords  recalled  the  interlocutor, 
and  remitted  to  the  Lord  Ordinary  to  pass  the  bill. 

The  bill  was  accordingly  passed,  and  the  case  brought  into  Court 
in  the  ordinary  form.  It  came  before  Lord  Jeflfrey  as  Ordinary  ; 
and  his  Lordship  sustained  the  technical  objections,  holding  the 
proceedings  to  be  irregular. 

The  respondents,  in  anticipation  of  this  result,  called  other  meet- 
ings, and  proceeded  step  by  step  in  the  most  regular  manner.  The 
last  of  these  meetings  took  place  on  the  10th  of  August,  1837,  when 
the  appellant  was  in  form  dismissed. 

Against  this  sentence  of  dismissal  the  appellant  again  complained 
to  the  Court  of  Session  by  bill  of  *suspension,  which  came  before  [  •260  ] 
Lord  Jeflfrey,  as  Lord  Ordinary,  by  whom  it  was  reported  for  the 
opinion  of  the  Inner  House  ;  and  on  the  22nd  of  December,  1837, 
the  Lords  there  pronounced  a  judgment  recalling  the  interdict,  and 
sustaining  the  right  of  the  directors  to  dismiss  the  master  of  the 
academy.  This  was  the  judgment  now  brought  before  the  House 
on  appeal. 

The  Lord  Advocate  {Rutherfunl) ,  for  the  appellant: 

There  have  been  two  dismissals  in  consequence  of  the  resolution 
of  1835,  which  were  stopped  as  being  contrary  to  law.  Then  there 
was  one  in  1837,  the  objection  to  which  is  that  it  was  one  made 
after  an  interdict.  These  dismissals  cannot  be  sustained.  The 
Court  below  was  not  unanimous  in  the  decision  in  favour  of  the 
respondents.  Lord  Jeffrey  and  the  Lord  Justice  Clerk  both 
thought  that  inquiry  was  necessary  previous  to  dismissal.  The 
question  is  whether  the  directors  of  an  institution  of  this  kind, 
being  a  voluntary  one,  have  a  right  to  remove  from  his  oflSce  a 
master  who  has  been  once  lawfully  appointed ;  in  other  words, 
whether  such  an  ofl&ce  is  for  life  or  only  during  pleasure.  It  is 
clear  that  the  oflSce  was  not  one  held  during  pleasure  ;  it  is  a  burgh 
school,  instituted  for  the  benefit  of  the  burgh.  The  Magistrates 
of  Montrose  v.  Strahan  (i)  laid  down  the  doctrine  that  the  being 

(1)  Morr.  13118. 
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Gibson  admitted  to  a  school  simply,  and  not  expressly  during  pleasure  nor 
Ross.  cul  vitam,  gives  to  the  person  admitted  a  right  to  his  office  for  life  or 
until  fault  proved  against  him.  A  similar  doctrine  was  adopted  in 
the  case  of  Kempt  v.  The  Magistrates  of  Irvine  (i).  There  it  was 
[  •261  ]  held  that  where  a  person  had  been  admitted  to  an  office,  *and 
served  for  several  years  though  originally  elected  for  one  year  only, 
he  could  not  afterwards  be  removed  arbitrarily,  or  without  just 
cause  assigned  and  proved. 

(The  Lord  Ch^incellor  :  What  schools  were  they  ?) 

They  may  be  considered  as  endowed  schools.  But  that  fact  makes 
no  difference  in  the  case.  The  feeling  of  the  law  is  so  strong 
in  favour  of  making  an  office  to  be  held  for  life,  that  where  the 
original  appointment  is  for  one  year  only,  if  the  party  serves  for 
several  years  his  office  becomes  held  by  him  on  a  life  tenure.  That 
principle  was  adopted  in  this  House  in  the  case  of  the  town-clerk  of 
Annan.  Then  comes  the  case  of  the  directors  of  the  school  of  Ayr  (2), 
where  it  was  distinctly  held  in  a  case  of  this  sort  that  a  cause  of 
dismissal  must  be  shown.  In  that  case  a  cause  of  dismissal  was 
shown,  and  the  dismissal  was  therefore  held  to  be  good.  The  case 
of  the  directors  of  the  Inverness  school  (3)  is  even  more  in  point. 
This  is  not  a  voluntary  association,  but  is  one  that  exists  under  a 
charter.  The  trustees  have,  it  is  true,  a  right  to  dismiss  the  master, 
but  they  must  do  so  on  a  proper  ground.  How  can  the  dismissal 
in  this  case  be  supported,  while  the  decisions  already  referred  to 
stand  unquestioned  ?  In  Mason  v.  Scott  (4)  the  Court  admitted  the 
right  as  it  was  exercised  here,  but  that  was  because  that  particular 
school  was  entirely  a  private  school.  That  is  not  the  case  here,  and 
these  directors  are  therefore  bound  to  show  a  valid  necessity  for 
the  discontinuance  of  the  teacher.  The  Inverness  case  says,  "on  a 
proper  ground:"  here  the  word  "necessity"  is  used,  but  the 
expressions  mean  the  same  thing.  The  grounds  of  the  dismissal 
must  be  stated.  If  the  directors  contend  that  they  may  under 
[  ♦252  ]  *their  bye-laws  dismiss  the  master  at  pleasure,  their  claim  is  con- 
trary to  the  laws  of  Scotland,  and  they  cannot  pass  any  law  or 
regulation  giving  to  themselves  such  an  illegal  power.  But  suppos- 
ing that  they  have  the  power  to  pass  such  a  law,  then  it  is  sub- 
mitted that  the  law  passed  in  this  case  is  null  and  void,  as  it  was 

(1)  Morr.  13136 ;   and  see  the  case  (3)  U  Shaw  &  D.  714,  n. 
of  Uantie,  Morr.  13132.                                   (4)  Fac.  Coll.  23  Jan.  1836. 

(2)  4  Shaw  &  D.  63. 
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passed  without  the  required  notice  ;  no  advertisements,  such  as  are       Gibsok 
required   by   the  law,  having  been  published.     The   interlocutor        ross. 
must  be  reversed.     It  ought  to  have  passed  the  bill,  in  order  that 
there  might  be  a  full  inquiry  in  the  Court  below. 

Mr.  Anderson,  on  the  same  side : 

The  trustees  here  claim  an  arbitrary  power,  which  it  is  clear  the 
law  will  not  concede  to  them. 

(Thb  Lord  Chancellor  :  Suppose  that  there  had  been  no  charter 
in  this  case,  but  it  had  been  a  mere  private  school,  could  not  the 
trustees  have  dismissed  the  master  ?  And  if  so,  does  the  mere  act 
of  incorporation  make  this  difference  in  the  rights  of  the  parties  ?) 

In  a  private  school  the  dismissal  might  possibly  take  place.  Such 
a  school  would  be  endowed  by  private  individuals  from  their  private 
funds,  and  they  might  regulate  the  provision  they  would  give  the 
master,  and  the  conditions  under  which  he  was  to  receive  it.  But 
that  is  a  thing  totally  different  from  a  public  school,  where  the 
public  have  an  interest,  and  where  they  have  to  examine  into  the 
administration  of  the  foundation  funds.  The  school  here  is  a 
public  school.  It  is  established  for  a  great  public  purpose,  and  the 
managers  and  directors  of  it  have  had  their  powers  conferred  on 
them  by  the  subscribers  for  the  purpose  of  promoting  the  object  of 
the  public  utility,  which  was  the  cause  of  the  creation  of  the  insti- 
tution. If  there  is  not  this  difference  between  strictly  *private  L  *253  ] 
establishments  and  institutions  of  a  different  kind,  even  borough 
and  parish  schools  would  be  made  subject  to  the  caprice  of  the 
trustees.  The  numerous  cases  on  this  subject  have  settled  that 
that  course  shall  not  be  applicable  to  them. 

(The  Lord  Chancellor  :  Have  you  any  case  in  which  the  line 
has  been  drawn  between  those  privately  endowed  schools  which  have 
been  incorporated,  and  those  which  have  not  been  incorporated  ?) 

There  is  no  case  of  that  kind,  unless  the  contest  between  the  case 
of  Mdson  V.  Scott,  and  the  Inverness  case,  can  be  considered  as 
establishing  that  line  of  distinction. 

(The  Lord  Chancellor:  The  question  depends  entirely  on  the 
tenns  of  the  charter.  In  that  case  there  had  been  certain  con- 
ditions established,  by  which  the  right  to  dismiss  was  restricted  to 
a  case  where  there  were  proper  grounds.) 

R.R. — VOL.  LI.  2 
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Gibson       The  principle  is  clear,  but  was  not  carried  out  in  Mason  v.  Scott, 
Rosa.        simply  because  that  case  was  one  of  a  merely  private  school. 

The  Attorney-General  and  Sir   W.  FoUett  appeared  for  the 
respondents,  but  were  not  called  on  to  argue  the  case. 

The  Lord  Chancellor: 

My  Lords,  I  should  be  inclined  to  take  that  course  which  would 
enable  the  parties  to  go  on  with  the  suit,  if  I  thought  that  I  could 
properly  do  so.  But  if  your  Lordships  have  no  doubt,  on  the 
appellant's  own  statement,  that  the  Court  below  has  come  to  a 
correct  conclusion,  it  would  be  an  injustice  to  permit  the  parties  to 
engage  in  further  litigation.  This  case  is  that  of  an  appointment 
to  the  mastership  of  a  school,  and  of  the  right  claimed  by  the  school 
trustees  to  dismiss  from  that  appointment.  Certain  individuals 
who  had  determined  on  establishing  a  school,  having  met  together, 
[  ♦264  ]  thought  it  would  be  *for  the  advantage  of  the  object  they  had  in 
view,  that  they  should  obtain  a  charter  of  incorporation  for  them- 
selves and  for  those  who  might  afterwards  come  in  their  place. 
But  the  whole  matter  was  of  a  private  nature.  Its  object  was  to 
provide  funds,  and  those  were  to  be  considered  members  of  this 
voluntary  body,  incorporated  by  the  Crown,  who  should  contribute 
to  the  support  of  the  school.  It  has  been  decided  that  where 
individuals  establish  a  school,  to  be  maintained  from  private  funds, 
the  regulations  under  which  public  schools  are  conducted,  are  not 
to  be  deemed  applicable  to  them.  A  public  schoolmaster  is  a  public 
officer,  and  as  such  he  cannot  be  dismissed  without  an  assigned  and 
sufficient  cause.  But  it  is  clear  that  in  the  case  of  a  private  trust 
this  rule  does  not  apply.  That  is  a  clear  and  well-settled  principle 
of  law.  Then  arises  another  question,  namely,  one  relating  to  the 
effect  of  an  incorporation.  I  asked,  in  the  course  of  the  argument, 
whether  there  was  any  Une  of  distinction  drawn  between  the  case  of 
a  private  establishment,  the  members  of  which  had  been  incor- 
porated, and  a  case  in  which  no  such  incorporation  had  taken 
place  ;  and  I  could  not  find  that  any  such  distinction  had  ever  been 
adopted.  If  so,  then  I  am  sure  that  your  Lordships  would  not  for 
the  first  time  introduce  such  a  distinction :  nothing  could  more 
disturb  the  arrangements  of  a  private  establishment  than  that  a 
subordinate  officer  in  it  should  be  considered  to  have  a  fee  in  his 
office.  It  is  incumbent  on  a  person  who  claims  such  an  advantage, 
to  show  that  it  properly  belongs  to  him.    Now  there  are  many 
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cases  in  which  it  would  be  highly  inexpedient  for  the  interest  of  a  Gibson 
body  like  these  trustees  that  a  man  should  continue  in  his  situation.  rq^. 
though  it  might  be  difficult  to  show  a  legal  ground  for  his  removal, 
He  may  be  ^unsuccessful  in  the  discharge  of  his  duties ;  he  may  [  *265  ] 
have  great  abilities,  but  yet  be  unable  effectually  to  exert  them  in 
the  instruction  of  his  pupils.  This  might  be  a  great  evil  to  an 
institution  of  this  nature,  and  yet  it  might  not  amount  to  a  cause 
which  in  a  court  of  justice  would  justify  the  dismissal  of  the 
master.  At  the  same  time  it  must  be  admitted  that  the  circum- 
stance I  have  mentioned  would  form  a  good  ground  for  desiring  the 
master's  dismissal.  But  the  same  rules  are  not  established  in 
private  as  in  public  schools,  and  there  is  no  case  to  show  that 
the  mere  incorporation  of  the  trustees  of  a  private  establishment 
subjects  them  to  the  same  rules  as  those  which  affect  public  estab- 
lishments. It  is  now  material  to  refer  to  this  charter ;  for  your 
Lordships  may  be  of  opinion  that  it  is  not  necessary  to  establish 
a  general  rule,  but  that  the  case  may  be  determined  on  the  words  of 
this  particular  charter.  What  then  are  these  words  ?  The  power 
given  to  these  trustees  is  very  large.  They  are  to  have  a  common 
seal,  and  full  power  to  appoint  their  successors.  So  far  from  the 
charter  limiting  the  power  of  the  corporation,  the  trustees  have  the 
most  unlimited  discretion  vested  in  them  to  make  rules  and  regula- 
tions for  the  better  government  of  the  academy.  (The  Lord 
Chancellor  here  referred  to  the  terms  of  the  charter ;  see  p.  10, 
supra.)  The  powers  given  to  them  are  therefore  as  ample  as 
language  can  convey.  It  appears  too  that  the  appellant  was  aware 
of  these  powers ;  for  there  had  been  previously  communicated  to 
him  certain  minutes  of  the  directors,  of  the  16th  of  December,  1812, 
and  amongst  others  he  was  informed  of  the  bye-laws  which  they 
had  framed  for  the  regulation  of  the  school.  (Here  his  Lordship 
referred  to  the  bye-laws,  and  to  the  notifica^tion  of  them  given  to 
the  teachers  on  their  election.) 

These  were  communicated  to  the  present  appellant  previous  to  [  256  j 
his  acceptance  of  office.  It  seems  to  me  to  be  immaterial,  these 
facts  being  established,  to  inquire  whether  the  bye-laws  were 
advertised  in  the  papers  or  not,  for  he  accepted  office  under  the 
terms  of  the  proposed  law  which  was  afterwards  regularly  enacted 
on  the  30th  of  April.  When  it  is  found  that  the  charter  itself  left 
the  managers  of  this  institution  at  liberty  to  make  such  laws  as 
they  might  think  fit,  and  when  it  is  found  that  by  the  laws  they 
have  made  they  have  limited  the  powers  which  the  charter  gave 
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Gibson  them, — that  they  have  confined  their  own  powers  as  to  the  discon- 
Ross.  tinuance  from  employment  of  any  of  the  teachers  to  cases  where 
they  may  think  such  discontinuance  necessary,  which  opinion  of 
necessity  is  to  be  declared  under  certain  circumstances  and  in  a 
certain  manner, — I  cannot  find  a  ground  for  saying  that  they  have 
exceeded  the  limits  of  the  authority  which  they  lawfully  possess. 
This  act  of  the  trustees,  indeed,  gives  a  protection  to  those  who 
may  happen  to  be  appointed,  who  can  only  be  discontinued  on 
notice,  and  on  a  meeting  being  held  to  regulate  the  proceedings  for 
that  purpose,  and  if  it  should  be  found  necessary  :  found  necessary 
for  what  ?  Is  it  possible  that  any  other  persons  could  have  a  right 
to  judge  of  this  necessity  but  those  who  made  the  appointment  and 
settled  the  rules  under  which  it  should  be  held  ?  We  cannot  doubt 
that  the  law  would  enable  them  to  give  judgment  on  that.  It  was 
originally  introduced  for  that  purpose,  and  the  observations  of 
Lord  Jeffrey  apply  to  that  matter.  Remarking  on  the  difference 
between  the  interim  law  of  the  16th  December,  1812,  and  that 
which  was  finally  adopted  on  the  80th  of  April  following,  he  says, 
"  in  the  former  it  is  provided  that  a  teacher  may  be  removed,  not 

[  •267  ]  only  if  found  on  inquiry  by  the  *director8  to  be  unworthy  of  trust, 
but  also  if  he  be  unsuccessful ;  whereas  in  the  latter  he  is  only  to 
be  dealt  with  in  case  it  shall  be  found  necessary."  The  language 
varies,  but  the  sense  is  the  same.  It  is  by  law  part  of  the  contract 
between  the  directors  and  the  master,  and  is  in  fact  a  restriction 
on  the  power  which  the  directors  have  a  right  to  exercise.  Under 
these  circumstances  the  teacher  becomes  a  teacher  in  this  academy  ; 
and  at  a  meeting  regularly  convened,  the  directors  determined,  in 
a  way  into  which  your  Lordships  cannot  now  inquire,  that  the  ser- 
vices of  Mr.  Gibson  should  be  discontinued.  If  they  had  the  legal 
right  to  do  that,  your  Lordships  cannot  interfere  with  their  exercise 
of  that  right.  There  are  in  the  case  circumstances  stated  which 
appear  to  be  matters  of  hardship  on  the  appellant ;  but  they  are 
only  part  of  the  narrative  of  the  case,  for  there  is  no  evidence  of 
them  laid  before  you.  The  question  now  simply  is  whether  the 
right  which  the  directors  claimed  to  exercise  at  the  regular  meeting 
of  this  body,  was  a  right  which  they  had  authority  to  exercise  ? 
The  case  does  not  in  my  mind  show  any  ground  to  doubt  that  they 
had  this  legal  authority.  It  is  clearly  established  that  a  private 
society  would  have  the  right  to  dismiss  a  master,  and  there  is  no 
difference  here  between  these  parties  and  any  other  private  society, 
except  that  these   parties   are  incorporated.'     If   the  charter  of 
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incorporation  imposes  any  restrictions  on  them,  they  would  hy  the       Gibbon 
acceptance  of  it  be  considered  to  enter  into  a  contract  with  the        noss. 
Crown  to  exercise  their  authority  subject  to  those  restrictions. 
That  was  the  Inverness  case  (i),  in  which  it  was  held  that  the  party 
could  not  be  dismissed  without  a  good  reason  being  given  for  his 
dismissal.     ♦The  case  there  showed  what  was  the  reason  assigned.      [  *^«8  ] 
Then  in  a  case  of  that  kind  there  must  be  some  jurisdiction  to  deter- 
mine whether  the  reasons  on  which  they  acted  were  valid  or  not. 
But  here  that  is  not  so,  for  the  trustees  have  reserved  to  themselves 
an  unqualified  power  of  judging  of  the  necessity,  and  the  appellant 
has  accepted  the  office  acquainted   with  and   assenting  to  that 
reservation. 

The  cases  of  parish  schools  seem  to  be  admitted  to  have  no  appli- 
cation to  the  present.  It  is  said  indeed  that  this  must  be  considered 
as  a  public  school,  because  it  has  been  incorporated.  But,  as  it 
seems  to  me,  the  mere  fact  of  the  incorporation  by  charter  does  not 
distinguish  this  institution  from  a  private  school.  The  Inverness 
case  is  the  only  one  which  is  supposed  to  have  any  application  to 
the  present ;  but  there  the  charter  expressly  limited  the  powers  of 
the  persons  whom  it  incorporated.  In  consequence  of  the  restric- 
tions there  imposed,  the  Court  of  Session  said  that  that  Court  must 
judge  of  the  exercise  of  the  powers  of  the  trustees,  and  of  the 
reasons  given  for  the  exercise  of  those  powers  in  any  particular 
case.  No  such  restriction  exists  here,  and  consequently  no  such 
reason  for  the  interference  of  the  Court  can  be  alleged.  Though 
there  is  not  any  case  exactly  in  point  with  the  present,  yet  the  Ayr 
case  (2)  is  in  some  respects  similar.  In  that  case  there  was  an 
incorporation,  and  there  certain  rules  were  laid  down  under  which 
the  directors  were  at  liberty  to  dismiss  the  master.  Certain  rules 
had  also  been  laid  down  with  respect  to  his  appointment.  One 
great  question  in  that  case  was,  whether  the  master  who  had  been 
secondly  appointed,  came  into  office  under  the  same  terms  as  those 
which  had  regulated  the  appointment  of  his  predecessor;  and  it 
was  considered  ♦that  he  did  so.  In  that  school  the  duties  of  the  [  *260  ] 
master  were  so  far  of  a  public  nature  that  it  was  held  not  competent 
for  those  who  had  the  management  of  the  school  to  alter  the  tenure 
of  the  master's  office,  and  to  confer  it  only  during  pleasure.  It  was 
held  there  that  cause  must  be  shown  for  the  dismissal,  but  that, 
independently  of  that,  the  master  there  came  in  under  the  condi- 
tions which  had  been  imposed  on  his  predecessor.  According  to 
(1)  14  Shaw  &  D.  714,  n.  (2)  4  Shaw  &  D.  63. 
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V. 

Ross. 


[  ^260  ] 


the  rule  in  several  of  these  cases,  the  directors  could  not  put  this 
restriction  on  him,  if  the  oflBce  was  a  public  oflBce.  But  I  think  it 
cannot  be  said  here  to  be  a  public  office.  The  mere  fact  of  the  in- 
corporation of  the  subscribers  does  not  give  it  that  character.  Then 
the  case  of  Mason  v.  Scott  having  established  that,  in  a  private 
charity,  the  rules  applicable  to  a  public  establishment  should  not 
be  applied ;  and  there  being  here  nothing  but  an  act  of  incorpora- 
tion, which,  in  my  opinion,  does  not  make  any  difference  in  the 
nature  of  the  institution ;  and  there  being  no  case  stated  to  induce 
your  Lordships  to  doubt  that  the  directors  had,  by  the  constitution 
of  this  school,  the  right  to  dismiss  the  master, — I  cannot  advise 
you  in  favour  of  the  present  appeal.  Three  of  the  Judges  at  the 
time  of  the  argument,  one  of  them  being  the  Lord  President, 
thought  that  this  bill  ought  to  be  permitted  to  be  passed ;  but  they 
did  not  express  any  decided  opinion  on  the  ultimate  merits  of  the 
case.  The  Lord  President  proceeded  on  what  had  taken  place 
before ;  but  that  does  not  appear  to  me  to  be  a  legal  ground  for 
decision.  There  had  been  considerable  error  in  the  former  proceed- 
ings. The  question  now  is,  whether  what  was  done  by  the  trustees 
was  rightly  done.  From  the  fact  of  the  earlier  proceedings  having 
been  founded  in  error,  there  does  not  appear  to  me  any  ground  on 
which  the  Court  *ought  to  take  them  into  consideration.  It  is, 
therefore,  unnecessary  that  your  Lordships'  time  should  be  occupied 
further  with  this  discussion,  unless  the  respondents  should  ask  for 
liberty  to  say  something  on  the  subject  of  costs.  As  advised  at 
present,  I  should  say  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed,  but  not  with  costs. 

Sir  W.  Follett,  on  the  part  of  the  respondents,  disclaimed  any 
wish  to  address  the  House  on  the  subject  of  costs. 

The  appeal  was  then  dismissed,  and  the  interlocutor  complained 

of  was 

Affirmed,  without  costs. 


1840. 

IH,  20. 
May  7, 

Lord 

Gotten  HAM, 

L.C. 

Lord 

Wynfobd. 

[279] 


PEESSE  V.  PEESSE. 

(7  Clark  &  Finnelly,  279—324;  S.  0.  West,  l\0.) 

Pleading — Covenant  between  father  and  son— Consideration — ^Legality. 

By  indenture  made  in  1827  between  R.  P.  and  his  eldest  son  D.  P.,  reciting 
that  B.  P.  P.  of  C.  was  seised  of  large  real  estates,  was  never  married,  and 
was  then  in  a  state  of  mental  and  bodily  imbecility ;  that  in  the  event  of 
his  [dying  so  seised,  intestate  and  without  issue,  B.  P.  as  his  heir-at-law 
would  be  entitled  to  the  reversion  of  his  estates  in  fee;  that  B.  P.  was 
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desirous  of  having  a  commission  of  lunacy  sued  out  for  the  protection  of 
B.  P.  P.  and  his  property  and  of  his  own  reversion,  and  that  D.  P.,  at 
B.  P.'s  request,  agreed  to  sue  out  and  prosecute  such  commission  and  take 
other  necessary  law  proceedings  at  his  own  expense,  in  B.  P.*s  name; 
Bw  P.,  in  consideration  of  the  agreement  and  of  love  and  affection  for 
D.  P.,  covenanted  to  convey  all  the  estates  that  would  descend  to  him  on 
the  decease  of  B.  P.  P.  to  the  use  of  himself  for  life,  remainder  to  the  uses 
expressed  respecting  the  estate  of  B.  in  D.  P.'s  marriage  settlement,  being 
for  the  benefit  of  D.  P.  and  the  heirs  male  of  the  marriage.  The  com- 
mission was  accordingly  issued ;  B.  P.  P.  was  declared  a  lunatic,  and  D.  P. 
was  reimbursed  for  his  expenses  out  of  his  estate.  B.  P.  was  then  63  years 
of  age ;  the  lunatic  was  40 ;  D.  P.  was  younger.  The  lunatic  died  in  1829,  and 
B.  P.  entered  into  possession  of  his  real  estates,  and  conveyed  them  to  his 
second  son,  B.  H.  P.,  for  valuable  consideration.  On  a  bill  filed  by  D.  P. 
to  set  aside  tbat  conveyance  and  for  specific  performance  of  the  covenant, 
B.  P.,  by  his  answer,  said  he  entered  into  it  without  legal  advice,  and  by 
fraud,  imposition  and  misrepresentation  on  the  part  of  D.  P.  It  was 
proved  in  evidence  that  both  parties  employed  the  solicitor  who  prepared 
the  indenture  under  advice  of  counsel  for  each ;  that  B.  P.  read  it  and 
heard  it  read  before  executing  it,  and  afterwards  as  well  as  before  expressed 
his  desire  that  the  estate  of  C.  should  be  united  to  the  estate  of  B.  and  go 
to  his  eldest  son  : 

Held  by  the  Lords  (reversing  a  decree  which  dismissed  the  bill)  that 
B.  P.  tendered  a  false  defence,  and  that  all  the  matters  put  in  issue  by  his 
answer  were  disproved  by  the  evidence. 

A  party  after  failing  in  the  defence  set  up  by  his  answer  is  not  to  be 
X^ermitted  to  try  another  defence  depending  on  matters  not  put  in  issue 
by  the  answer,  and  which,  therefore,  his  adversary  had  no  opportunity  of 
disproving. 

The  indenture  of  covenant  was  not  void  or  illegal  for  champerty  ♦or 
maintenance,  or  as  against  public  policy,  or  fraud  on  the  jurisdiction  in 
lunacy,  or  want  of  mutuality.     {Infra y  p.  29.) 

Begard  being  had  to  the  ages  and  relative  situation  of  the  parties,  and 
to  the  benefits  secured  by  the  issuing  of  the  commission,  there  was  some, 
and  not  very  inadequate  consideration  for  the  covenant.     (P.  30.) 

Deeds  in  the  nature  of  family  arrangements  are  exempt  from  the  rules 
applicable  to  other  deeds;  the  consideration  for  the  former  being  partly 
value,  and  partly  love  and  affection.    (P.  30.) 

[Tffls  was  an  appeal  from  a  decision  of  the  Lord  Chancellor  op 
Ireland  dismissing  the  bill  referred  to  in  the  head-note.  The  facts 
of  the  case  and  the  effect  of  the  documents  material  to  the  decision 
are  concisely  but  suflSciently  set  forth  in  the  judgment  delivered  on 
this  appeal.] 

Mr.  Pemberton  and  Sir  William  Follett  {Mr.  G.  Richards  was 
with  them),  for  the  appellants,  [cited  Tweddell  v.  TxceddeU  (i), 
Neale  v.  Neale  (2)  and  the  cases  cited  in  the  latter  case]. 


Perssb 
Persse. 


[  •280  ] 


[303] 


Mr.  Knight  Bruce  and  Mr.  Jacob  {Mr.  Lowndes  was  with  them), 
for  the  respondents,  [referred  to  Lord  Eldon's  observations  in 

(1)  23  B.  E.  168  (T.  &  E.  1).  (2)  44  B.  E.  128  (1  Keen,  672). 


[304] 
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Pebsse  ^     Gordon  v.  Gordon  (i) ,  and  also  cited  the  cases  of  Mortlock  v.  Buller  (2) , 
Pebsse.       C adman  v.  Horner  (3),  and  Clermont  v.  Tofsbiirgh  (4)]. 
.T^^7.       rjigj,  Lord  Chancellor  : 

[  308  ]  The  object  of  this  suit  was  to  carry  into  effect  an  arrangement 

between  the  plaintiff,  Dudley  Persse,  and  his  father  the  defendant 
Bobert  Persse,  respecting  a  landed  estate  of  considerable  value, 
which  belonged  to  Robert  Parsons  Persse,  a  lunatic,  to  whom 
E.  Persse  was  heir-at-law.  By  a  previous  arrangement  of  1823, 
Robert,  who  was  tenant  for  life  of  the  family  estates  called  Rox- 
borough,  with  remainder  to  his  son  Dudley,  in  tail,  had  conveyed 
[  ♦309  ]  his  life-estate  to  Dudley,  in  consideration  of  an  *annuity  of  800i. 
for  his  own  life,  and  payment  of  debts  which  are  stated  to  have 
been  equal  to  17,5002.,  and  a  charge  upon  the  estate  of  6,0002.  for 
Robert's  younger  children.  The  estate  is  represented  to  have 
produced  about  4,500Z.  a  year,  and  the  age  of  the  father  in  1823  is 
stated  to  have  been  about  sixty-one.  Much  has  been  said  as  to  this 
transaction,  but  the  propriety  of  it  is  not  in  question  in  this  cause : 
its  validity  has  never  been  impeached,  and  the  provisions  of  it  are 
very  material  for  the  purpose  of  showing  the  relative  situation  of 
the  parties  in  the  year  1827.  Before  that  time,  that  is  in  1826, 
Dudley  married  Miss  O'Grady,  and  by  the  settlement  upon  that 
marriage,  this  Roxborough  estate  was  so  settled  that  Dudley  took 
only  a  life-estate,  with  remainder  to  his  eldest  son  in  tail,  and 
provision  was  made  for  the  wife  and  the  younger  children. 

Such  was  the  state  of  the  family  property  in  1827,  at  which  time 
apprehensions  were  suggested  that  unfair  means  might  be  resorted 
to  by  others  to  deprive  the  family  of  the  succession  to  the  estates  of 
Parsons  Persse,  then  supposed  to  be  a  lunatic,  which  were  called 
the  Castleboy  estates.  The  lunatic  was  at  that  time  about  forty  ; 
Robert  Persse,  his  heir  presumptive,  was  sixty-five,  and  Dudley  a 
younger  man  than  the  lunatic.  It  is  therefore  obvious  that 
Dudley's  expectancy  of  succeeding  as  heir  was  much  more  valuable 
than  his  father's  :  and  if  he  had  so  succeeded  he  would  have  had 
the  estates  in  fee.  From  expressions  proved  to  have  been  used  by 
the  father,  it  appears  that  the  Roxborough  and  the  Castleboy 
estates  had  formerly  been  united  in  his  family,  and  that  he  was 
anxious  that  they  should  be  reunited ;  but  to  effect  that  purpose 
it  might  be  expedient  that  Dudley  should  not  have  the  power  of 

(1)  19   B.   E.  237—241  (3  Swanst.  (3)  11  B.  B.  135  (18  Ves.  10). 
467—473).                                                         (4)  20  B.  B.  243  (1  Jac.  &  W.  112). 

(2)  7  B.  B.  417  (10  Ves.  292). 
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disposing  of  the  Castieboy  estate  *any  more  than  he  had  of  the  Pbrssb 
Boxborongh  estate.  The  coarse  recommended  to  secure  the  pebsse. 
Castieboy  estate  was  to  sue  out  a  commission  of  lunacy  against  [  *3io  ] 
Parsons  Persse,  the  expense  of  which,  though  to  be  paid  out  of  the 
estate  if  the  lunacy  were  established,  required  an  immediate 
advance  of  money,  which  would  fall  on  the  party  suing  out  the 
commission  if  the  lunacy  should  not  be  established.  Robert  Persse, 
the  father,  had  been  a  bankrupt,  and  had  no  command  of  money. 
Under  these  circumstances  the  deed  of  covenant  in  question  in  this 
cause,  dated  the  8th  of  December,  1827,  was  executed,  the  effect  of 
which  was  that  Dudley,  the  son,  was  to  undertake  the  prosecution 
of  the  commission  in  the  name  of  his  father,  and  the  Castieboy 
estate,  if  it  should  descend  to  the  father  on  the  death  of  the  lunatic, 
was  to  be  settled  so  as  to  give  to  the  father  an  estate  for  life,  and 
subject  thereto  upon  the  same  trusts  and  purposes  as  the  Box- 
borough  estate  stood  settled.  The  commission  was  sued  out,  and 
the  lunacy  was  established.  The  lunatic  died  in  October,  1829, 
and  a  will  having  been  set  up,  an  ejectment  was  brought  by  the 
person  claiming  under  it,  but  upon  a  trial  the  jury  found  a  verdict 
against  his  claim.  The  title  of  the  heir  being  thus  established,  the 
present  bill  was  filed  to  carry  into  effect  the  provisions  of  the  deed 
of  the  8th  of  December,  1827. 

With  reference  to  the  grounds  upon  which  the  prayer  of  that 
bill  was  refused  by  the  Court  of  Chancery  in  Ireland,  and  upon 
which  the  decree  has  been  supported  at  the  Bar  of  this  House,  it  is 
of  the  utmost  importance  to  consider  the  defence  set  up  by  the 
answer.  That  defence  consisted  simply  in  stating  that  the  deed 
had  been  obtained  by  misrepresentation  and  fraud,  not  of  advantage 
taken  of  the  distressed  *circumstances  of  the  defendant,  or  of  his  [  'an  ] 
want  of  legal  assistance  in  stipulating  terms  for  his  own  advantage, 
but  by  a  fraudulent  misrepresentation  of  the  purport  and  object  of 
the  deed ;  the  defendant  deliberately  swearing  in  his  answer  that 
he  never  intended  to  give  up  his  expectancy  of  succeeding  as  heir 
to  the  lunatic,  or  in  any  manner  to  agree  to  settle  his  estate,  but 
that  the  extent  of  his  intention  was  to  charge  the  expenses  of 
prosecuting  the  commission  upon  the  estate  ;  and  that  he  was  told 
and  believed  that  such  was  the  only  object  and  purport  of  it.  That 
this  defence  is  false  in  every  part  is  proved  beyond  the  possibility 
of  doubt ;  the  judgment  of  the  Court  below  assumes  that  it  is  so  ; 
the  instructions  for  the  deed  of  December,  1827,  if  known  to  the 
father,  disprove  it ;  and  four  witnesses,  O'Connor,  Nolan,  Waller 
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Perssk  and  Richard  O'Grady,  prove  that  the  draft  deed  was  read  over  to, 
Pebsse.  and  a  copy  read  by,  the  father  before  he  executed  it ;  and  Eichard 
Adams  proves  subsequent  recognitions  of  it  by  him.  Lord 
GuiLLAMORE,  the  late  Chief  Baron  of  the  Court  of  Exchequer  in 
Ireland,  though  not  actually  present  at  the  execution  of  the  deed, 
was  occasionally  in  the  room  when  the  parties  met  for  that  purpose, 
and  he  was  made  the  depository  of  the  deed  by  Eobert  Persse.  If 
any  such  fraud  as  that  sworn  to  in  the  answer  was  committed. 
Lord  GuiLLAMORE  and  his  two  sons  must  have  been  parties  to  it,  or, 
what  is  scarcely  more  credible,  the  author  of  it  must  have  chosen 
to  practise  it  in  their  presence.  It  is  unnecessary,  however,  to 
observe  further  upon  this  defence,  as  it  forms  no  part  of  the  judg- 
ment appealed  from,  and  was  not  relied  upon  at  the  Bar  by  the 
counsel  for  the  respondent. 
But  in  considering  the  grounds  upon  which  the  judgment  was 
[  •312  ]  founded,  and  unon  which  the  right  of  *the  son  to  the  relief  he 
prays  was  deniea  at  the  Bar,  it  must  not  be  forgotten  that  the 
defendant  pleaded  this  defence  and  no  other,  and  is  therefore  not 
at  liberty  to  set  up  any  other  defence  which  depends  upon  matters 
of  fact  not  put  in  issue,  and  which  the  plaintiff,  therefore,  had  had 
no  opportunity  of  disproving  or  of  explaining.  Objections  to  the 
relief  prayed,  which  rest  upon  the  nature  or  provisions  of  the  deed 
itself,  or  upon  facts  common  to  both  parties,  are  not  open  to  this 
observation ;  but  assuming  that  the  father  was  perfectly  acquainted 
with  the  contents  of  the  deed  before  he  executed  it,  to  permit  him 
to  impeach  it  upon  matters  of  fact  not  put  in  issue  by  him  would 
be  contrary  to  the  established  rules  of  courts  of  equity,  and  in- 
consistent with  the  most  obvious  principles  of  justice.  Some  of  the 
grounds  relied  upon  on  behalf  of  the  defendant  are  of  a  middle 
character,  arising  out  of  facts  put  in  issue,  it  is  true,  but  for  a 
totally  different  purpose :  such  as  the  instructions  and  draft  of  the 
deed  proved  by  Mr.  O'Connor.  These  the  plaintiff  put  in  issue  to 
disprove  the  defendant's  statement,  that  he  conceived  the  deed  to 
be  only  a  security  for  the  expenses  of  the  commission;  but  the 
circumstances  under  which  those  instructions  were  given  and  those 
drafts  prepared  were  not  put  in  issue ;  the  transaction  not  being 
impeached  upon  any  statement  connected  with  that  transaction. 
No  opportunity  therefore  was  afforded  to  the  plaintiff  to  explain 
what  may  now  seem  to  require  explanation,  or  to  prove  additional 
facts  where  the  information  may  appear  defective.  I  should,  there- 
fore, have  thought  that  any  suspicions  arising  from  so  much  of  the 


VOL.  Li.l  1840.     H.  L.     7  CL.  &  FIN.  312—314.  27 


transactioq  as  was  so  proved  in  the  cause,  ought  not  to  have  led  to  Persse 
any  conclusion  influencing  the  decision  of  the  case ;  but  as  many  Perssb. 
such  circumstances,  have  *been  relied  (i)  upon,  it  may  be  expedient  [  *^^^  3 
to  examine  how  far  such  suspicions  appear  to  be  well  founded. 

It  was  contended  that  the  son  had  taken  an  improper  advantage 
of  the  distressed  situation  of  his  father,  occasioned  by  the  with- 
holding his  annuity.  I  do  not  find  any  proof  of  this,  but,  on  the 
contrary,  it  appears  that  there  was  no  complaint  made,  and  no 
ground  of  complaint  on  that  subject.  The  father  was,  indeed,  in 
circumstances  which  precluded  him  from  incurring  expenses  or 
pecuniary  liabilities,  but  that  can  only  be  referred  to  his  own 
misfortunes ;  and  it  is  to  be  observed  that  this  part  of  his  case  is 
inconsistent  with  another,  much  relied  upon,  namely,  that  the 
undertaking  by  the  son  to  prosecute  the  commission  was  no  burden 
upon  him,  and  therefore  no  consideration  for  the  deed,  because  the 
property  of  the  lunatic  was  ample  to  provide  for  the  costs.  If  that 
were  so,  how  could  the  distressed  situation  of  the  father  prevent 
him  from  prosecuting  those  proceedings  himself  ?  And  where  was 
the  inability  to  do  so,  which  is  alleged  to  have  been  taken  advantage 
of  by  the  son,  as  a  means  of  depriving  the  father  of  that  to  which 
he  was  entitled  ? 

Another  objection  taken  to  the  transaction  was,  that  the  father 
had  no  professional  advice,  Mr.  O'Connor  being  exclusively  the 
solicitor  of  the  son.  I  think  it  is  proved  that  Mr.  O'Connor  acted 
as  solicitor  for  the  father  as  well  as  the  son,  and  that  he  was  the 
person  whom  the  father  was  so  far  in  the  habit  of  consulting  as  to 
make  him  the  most  natural  person  for  him  to  employ  upon  the 
matter  of  the  lunacy.  The  evidence  of  James  Blakeney,  examined 
by  the  defendant,  and  the  letters  of  the  3rd  of  February,  1828,  and 
the  10th  of  April,  sufficiently  prove  this.  It  is  true  that  he  also 
acted  as  solicitor  for  the  son,  and  was  thereby  placed  in  the  difficult 
and  responsible  situation  of  acting  for  *two  clients  in  a  matter  to  [  *3i4  ] 
be  settled  between  them ;  but  the  objection,  if  any,  must  be  that 
Mr.  O'Connor  betrayed  the  interest  of  his  client  the  father,  in 
favour  of  his  client  the  son,  and  not  that  the  father  had  not 
professional  assistance.  The  ground  upon  which  it  was  contended 
that  the  solicitor  betrayed  the  interests  of  his  client  the  father, 
rests  upon  the  written  instructions  and  the  drafts  of  the  deed  which 
he  produced  for  the  purpose  of  proving  the  falsehood  of  the  defence 
set  up  in  the  answer.  The  instructions  were  taken  down  at  the 
(1)  Corrected  from  West's  report :  **  replied  "  in  CI.  &  Fin. 
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Pebsse      meeting  between  the  father  and  the  son ;  they  certainly  are  very 
Pe^e.      short,  but  they  embrace  the  whole  of  the  arrangement  as  afterwards 
carried  out ;  they  provide  that  the  father  should  give  up  his  expect- 
ancy in  the  Gastleboy  estate,  except  a  life-interest  for  himself,  and 
that  the  son  should  prosecute  the  commission.     This  appears  to 
have  been  all  that  was  at  that  time  settled.    When  the  solicitor 
afterwards  prepared  the  instructions  for  counsel,  and  when  the 
counsel  employed  for  each  of  the  parties  proceeded  to  prepare  the 
draft  of  the  deed,  it  naturally  occurred  to  them  to  inquire  whether 
the  life-estate  of  the  father  was  to  be  dispunishable  of  waste,  and 
whether  he  was  to  have  a  leasing  power.     The  absence  of  provisions 
for  these  purposes  in  the  deed  is  not  insisted  upon  or  alluded  to  as 
an  objection  in  the  answer;    no  explanation   therefore  could  be 
expected  from  the  plaintiff.     That  many  opportunities  occurred  of 
discussing  this  and  all  other  matters  connected  with  the  proposed 
arrangement,   is  proved   by  Mr.   O'Connor  and  by  Mr.   Waller 
O'Grady,  in  whose  father's  house  the  defendant  was  staying ;  and 
that  additional  details  were  arranged,  after  the  written  instructions 
taken  by  Mr.  O'Connor,  is  proved  by  the  fact,  that  by  the  deed  the 
[  *8i5  ]      Gastleboy  estates  were  to  be  settled  to  the  same  uses  *as  the 
Boxborough  estate,  in  which  the  son  had  only  a  life-estate  ;  whereas 
the  instructions  would  have  given  to  him  the  fee;   an  alteration 
which  it  is  not  to  be  supposed  the  son  would  have  consented  to,  if 
it  had  not  been  stipulated  for  by  or  on  behalf  of  the  father.     What 
passed  upon  this  subject,  or  relative  to  the  leasing  power,  or  of  the 
life-estate  not  being   dispunishable  for  waste,  is  not  stated,  no 
explanation   being  called  for  by  the  defence  set  up;   but  as  the 
defendant  does  not  complain  of  the  deed  because  it  does  not  contain 
such  provisions,  why  is  fraud  and  imposition  to  be  assumed  on 
behalf  of  a  party,  who,  with  a  deed  before  him,  as  stated  in  the  bill, 
does  not  suggest  any  such  fraud  or  imposition,  and  against  a  party 
who  has  thus  been  deprived  of  an  opportunity  of  explaining  the 
circumstances  which  led  to  the  omission  of  them?    Incidentally 
however,  and  by  accident,  it  is  proved  that  the  father  expressed  a 
desire  that  the  Boxborough  and  Gastleboy  estates  should  be  reunited 
in  his  family,  which   tends  to  explain  the  absence  of  a  leasing 
power  for  any  terms  which  could  be  turned  to  profit  by  the  tenant 
for  life;  and  that,  upon  being  consulted  whether  he  wished  to  have 
a  power  of  making  any  provision  out  of  the  estate  for  any  of  his 
younger  children,  he  answered  that  he  did  not,  which  explains  the 
absence  of  a  power  to  cut  timber,  as  it  may  be  assumed  that  he 
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would  have  exercised  such  power  for  that  purpose.    It  appears  to       Pkrssb 
me,  therefore,  that  there  were  not  sufficient  grounds  for  the  sus-       pebsse. 
picion  of  unfair  dealing,  which  have  been  relied  upon,  and  that, 
regard  being  had  to  the  matters  put  in  issue  by  the  pleadings,  such 
suspicion  ought  not  to  have  influenced  the  decision  of  the  cause. 

It  was,  however,  open  to  the  parties  to  rely  upon  objections 
appearing  upon  the  face  of  the  instrument  ♦upon  which  relief  was  [  *'^^^  3 
prayed.  These  objections,  though  divided  into  many  heads  in  the 
argument,  may  be  reduced  to  four:  first,  that  the  contract  was 
illegal  as  partaking  of  champerty  and  maintenance ;  secondly,  that  it 
was  illegal  as  against  public  policy,  and  a  fraud  upon  the  Great  Seal 
in  the  matter  of  the  lunacy ;  thirdly,  that  there  was  no  mutuality 
in  its  provisions ;  fourthly,  that  the  covenant  was  voluntary, 
being  without  any,  or  at  least  without  any  adequate  consideration. 

As  to  the  first  of  these  objections,  the  answer  is  obvious :  there 
was  no  suit  to  be  maintained,  and  no  property  in  litigation  to  be 
divided. 

Upon  the  second  objection,  no  case  was  cited ;  and  I  have  not 
been  able  to  understand  how  an  arrangement  between  parties 
expecting  property  upon  the  decease  of  a  lunatic,  can  be  a  fraud  upon 
the  Great  Seal  in  the  matter  of  the  lunacy,  or,  upon  that  ground, 
void  as  against  public  policy.  The  thing  to  be  looked  to  in  matters 
of  lunacy,  is  the  protection  of  the  person  and  property  of  the 
lunatic,  and  for  that  purpose  the  encouragement  to  parties  to 
interfere  and  to  bring  the  facts  before  the  Court.  It  is  obvious 
that  this  object  would  in  many  cases  be  impeded,  rather  than  pro- 
moted, by  holding  that  all  agreements  relative  to  the  costs  of  the 
proceedings,  or  the  ultimate  division  of  the  property,  were  void.  I 
have  not  any  principle  or  authority  cited,  in  support  of  this 
objection.  Agreements  as  to  expectancies  have  been  enforced  in 
equity,  which  appeared  to  be  open  to  serious  objections  which  do 
not  apply  to  the  present  case. 

In  support  of  the  third  objection,  that  there  was  no  mutuality  in 
the  contract,  some  well-known  cases  were  cited ;  but  the  question 
here  is,  whether,  after  the  risk  incurred,  and  the  benefit  secured, 
and  the  *consideration  thereby  paid,  the  father  can,  on  his  part,  [  ♦317  ] 
resist  the  performance  of  the  contract  which  led  to  those  results  ? 
If  this  objection  could  prevail  in  this  case,  how  could  decrees  for 
specific  performance,  where  the  defendant  only  signed  the  agree- 
ment, or  upon  part  performance,  be  maintained  ?  In  those  cases 
there  is  no  mutuality  in  the  sense  in  which  the  word  is  used  in  the 
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Perssb      present  argument,  because  the  contract  being  within  the  Statute  of 
Tbhssk.      Frauds  could  not  have  been  originally  enforced  against  the  plaintiff; 
but    he  having  performed   his  part,   is  entitled  to  compel   the 
defendant  to  perform  his. 

Fourthly,  the  supposition  that  the  covenant  was  merely  voluntary 
is  negatived  by  the  defendant's  own  statement  of  the  case;  for 
beyond  all  question  some  consideration  proceeded  from  the  son. 
The  object  of  having  a  commission  of  lunacy  prosecuted,  the 
father's  inability  to  undertake  it  from  whatever  cause  proceeding, 
and  the  fact  of  the  son's  having  taken  upon  himself  the  prosecution 
of  it,  are  facts  common  to  both  parties,  and  show  that  the  covenant 
was  not  merely  voluntary ;  leaving  the  question  to  be  considered 
how  far  it  can  be  objected  to  upon  the  ground  of  the  consideration 
being  inadequate.  The  situation  of  the  parties  and  the  properties 
in  question,  appear  to  me  to  afford  a  complete  answer  to  this 
objection.  The  son  was  in  possession  of  the  family  estate,  but  as 
tenant  for  life  only ;  from  the  relative  ages  of  the  father  and  of  the 
son,  and  of  the  supposed  lunatic,  the  probability  was  much  in 
favour  of  the  son,  by  the  death  of  his  father  before  the  lunatic, 
succeeding  as  heir  to  whatever  estate  might  descend  from  him ;  but 
there  was  a  strong  apprehension,  and,  as  the  event  proved,  a  great 
[  *sis  ]  probability  that  without  *active  measures  to  counteract  the  fraudu- 
lent projects  of  others,  no  part  of  the  lunatic's  estate  would  descend 
to  either  of  them.  It  may  well  be  supposed  to  have  been  an  object 
of  the  father,  who  is  proved  to  have  been  anxious  for  the  re-unicfn 
of  the  two  estates,  that  the  lunatic's  estate  should  be  settled  in  the 
same  manner  as  the  family  estates.  The  agreement  with  the  son 
effected  all  that  could  be  done  to  secure  the  lunatic's  estate  to  the 
family,  and,  if  it  should  descend  to  the  father,  secured  its  re-union 
with  the  family  property.  By  what  scale  of  money  consideration 
are  these  objects  to  be  estimated  ?  The  impossibility  of  estimating 
them,  has  led  to  the  exemption  of  family  arrangements  from  the 
rules  which  affect  others.  The  consideration  in  this  and  in  other 
such  cases  is  compounded  partly  of  value  and  partly  of  love  and 
affection.  The  ages  of  the  parties  made  the  father's  expectancy  of 
but  little  value ;  but  if  he  had  been  certain  of  himself  succeeding 
as  heir  to  the  lunatic,  his  own  personal  use  of  the  estate  would 
probably  have  been  confined  to  a  life-interest.  This,  in  ordinary 
cases,  would  have  been  the  natural  course,  and  not  likely  to  be 
departed  from  where  the  father  had  expressed  his  anxious  wish 
that  the  two  estates  should  be  held  together.    But  there  were 
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several  younger  children  unprovided  for,  and  it  is  assumed  that  the       Persse 

father  must  have  desired  the  dominion  over  the  estate  for  the       pkrssb. 

purpose  of  making  some  further  provision  for  them.     Experience 

does  not  prove  that  the  wants  of  the  younger  children  generally 

induce  fathers  to  deprive  the  eldest  son  of  much  of  the  inheritance ; 

but,  in  this  case,  it  is  proved  that  upon  being  distinctly  asked  the 

question,  he  answered,  that  he  did  not  wish  to  have  any  power 

over  the  estate  for  that  purpose.     If  this  be  true, — and  it  is  sworn 

to  by  *two  witnesses, — the  absence  from  the  covenant  of  any  power       [  •3i9  ] 

to  make  leases  and  to  cut  timber  is  very  much  explained.     There 

is  no  allegation  or  proof  that  it  was  part  of  the  agreement  that  the 

father  should  have  such  powers.     The  omission  of  these  powers 

forms  no  part  of  the  father's  case ;  but  if  the  contract  be  otherwise 

binding,  is  the  absence  of  such  powers  in  an  arrangement  between 

a  father  and  son  such  cogent  proof  of  imposition  as  to  invalidate 

it  ?    The  arrangement  of  1830  is  open  to  the  same  objection,  and 

I  cannot  but  consider  the  parties  interested  under  that  settlement 

as  the  real  defendants  in  this  case.     The  father  appears  to  have 

but  Uttle,  if  any,  interest  in  the  contest.     That  arrangement  of 

1830  took  place  with  sufficient  notice  of  the  previous  arrangement 

with  the  eldest  son,  and  therefore  cannot  prevail  against  it,  if  such 

prior  arrangement  was  in  itself  binding. 

Being  of  opinion  that  the  objections  stated  to  this  arrangement 
are  not  available  for  the  purpose  of  depriving  the  appellant  of  the 
benefit  of  it,  I  am  also  of  opinion  that  he  is  entitled  to  have  it  com- 
pleted by  a  decree ;  and  as  the  timber  has  been  cut  with  full 
knowledge  of  the  appellant's  title,  and  in  defiance  of  the  father's 
covenant,  I  think  it  impossible  to  deny  to  the  appellant  the  account 
he  prays  upon  that  subject.  I  think  also  that  the  decree  below 
ought  to  have  been  made  in  his  favour  with  costs.  There  can  be 
no  costs  of  the  appeal. 

LoKD  Wynford  [delivered  judgment  concurring  with  that  of  the 
Lord  Chancellor]. 


JOHN  COPLAND  v.  MAEGAKET  TOULMIN  and  Others.  isss. 

(7  Clark  &  Finnelly,  349-379.)  25!lvHK 

[See  this  case  reported  from  3  Y.  &  C.  Ex.  Eq.  625,  at  p.  414,  "g'^^  ' 

below,  at  the  end  of  which   report   (p.  428)   Lord   Cottenitam's  June  i. 

judgment  on  this  appeal  will  be  found  reported.]  ["349  1 
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EAEL  OF  ALDBOEOUGH  v.  TRYE. 

(7  Clark  &  FinneUy,  436— 4G5;  S.  C.  West,  22L) 

A  person  seeking  the  benefit  of  a  purchase  from  an  heir  expectant  must 
show  that  he  gave  him  a  fair  price,  which  the  Court  will  ascertain  by  the 
fair  market  value  at  the  time  of  dealing,  and  not  by  actuarial  evidence. 

A  person  who  grants  a  voluntary  deed,  enabling  the  grantee  to  raise 
money  on  it  from  a  third  person,  cannot  afterwards  set  aside  the  deed 
without  repaying  money  advanced  on  it  in  good  faith. 

[  4S6  ]  [In  this  case  the  appellant,  who  had  succeeded  to  the  family 

estates  on  his  father's  death  in  1883,  sought  to  set  aside  certain 
charges  which  he  had  created  thereon  in  1825  and  1827  (when 
tenant  in  tail  in  remainder)  upon  the  ground  that  he  had  not 
received  adequate  consideration  for  the  charges.  The  amounts  re- 
ceived by  the  appellant  were  below  the  actuarial  value  of  the  charges 
created  by  him,  but  the  Master  reported  that  the  sums  so  received 
were  the  fair  market  prices  for  the  charges.  The  appellant  also 
sought  to  set  aside  a  voluntary  annuity  granted  by  him  in  1827 
and  charged  upon  the  same  estates,  which  annuity  had  been 
subsequently  incumbered  by  the  annuitant. 

Upon  the  former  point  the  Lord  Chancellor,  referring  to  the  case 
of  Gou'land  v.  De  Faria  (i),  said:] 

[  457  ]  There  are  two  propositions,  one  of  which  was  established,  and 

the  other  supposed  to  be  established,  in  that  case.  The  one  said  to 
be  established  was  that,  in  a  transaction  with  an  expectant  heir,  it 
was  necessary  for  the  party  seeking  the  benefit  of  that  transaction 
to  show  that  he  gave  a  fair  price :  but  that  proposition  has  been 
the  subject  of  much  observation  undoubtedly  since  that  decision 
took  place,  and  it  has  been  considered  as  interfering  a  good  deal  with 
that  proper  discretion,  which  persons,  who  are  capable,  according 
to  the  law  of  this  country,  of  disposing  of  their  property,  ought  to 
be  at  liberty  to  exercise.  At  the  same  time  it  does  establish  a  rule, 
which  has  the  eflFect  of  protecting  persons,  who  are,  generally  speak- 
ing, very  much  in  need  of  protection.  Of  the  policy  of  that  rule  it 
is  not  my  j)urpo8e  to  say  anything ;  that  rule  has  been  established 
in  the  case  of  Gotvland  v.  De  Faria,  and  has  been  recognised  since. 
But  another  proposition  has  been  supposed  to  be  established  bj'- 

[  •458  ]  that  case,  which  is,  that  in  transactions  *of  this  sort,  the  Court  has 
only  to  look  at  the  value  of  the  reversionary  interest  calculated 
according  to  the  tables ;  that  is  to  say,  how  much  of  the  value  of 
;i)  11  R.  R.  9  (17  Yes.  20).     See  the  note  to  that  case.— O.  A.  S, 


V, 
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the  property  is  to  be  deducted  on  account  of  its  being  a  postponed  •  Eabl 
interest — postponed  by  the  chance  of  the  duration  of  another's  life,  borough 
— and  that  that  is  capable  of  being  reduced  by  calculation  to  what 
is  considered  a  fair  reduction  with  reference  to  the  duration  of  the 
life  on  which  it  is  dependent.  I  do  not  find  any  such  proposition 
established  by  Sir  William  Grant  in  that  case.  Sir  William 
Alexander,  in  the  case  of  Headen  y.  Rosher  (i),  and  Lord 
Lykdhurbt  in  the  case  of  Potts  v.  Curtis  (2),  entertained  the  same 
opinion :  and  upon  looking  at  the  language  of  Sir  William  GuiiNT, 
it  does  appear  to  me  that  that  rule  is  not  at  all  to  be  extracted 
from  it.  In  that  case  there  was  no  evidence  but  that  of  the 
actuaries,  and  the  evidence  of  the  actuaries  proved  that  the  sum 
given  was  not  the  marketable  value  of  the  reversion.  Sir  William 
Grant,  in  observing  on  the  case,  states  the  evidence  before  him, 
namely,  that  of  the  actuaries  ;  and  says  there  is  no  other  evidence 
in  the  case ;  and  he  then  proceeds  upon  that  evidence,  there  being 
no  other.  Now  the  only  observation  I  will  make  upon  that  case  is, 
that  one  may  suppose  it  would  have  been  a  more  wholesome  course 
to  have  adopted — seeing  that  the  evidence  was  only  the  evidence  of 
the  actuaries,  and  the  Court  being  of  opinion  that  that  was  not 
evidence  which  ought  to  be  conclusive  in  a  case  of  that  description 
between  these  parties — I  say  it  would  seem  to  have  been  better  to 
have  adopted  some  course  for  the  purpose  of  asoertaining  more 
correctly  the  value,  in  the  sense  in  which  that  term  is  to  be  used  in 
♦inquiries  of  that  kind.  Sir  William  Grant,  however,  did  not  [  •469  ] 
adopt  that  course,  and  he  decided  it  upon  the  only  evidence  he 
had,  that  only  evidence  being  to  the  effect  that  an  inadequate 
consideration  had  been  given.  It  is,  therefore,  not  an  expression 
of  opinion  by  Sir  William  Grant  that  that  is  a  rule  that  ought  to 
be  adopted.  It  is  only  a  dealing  with  that  case  with  reference  to 
its  own  particular  circumstances.  That  rule  has  been  disapproved 
of  by  subsequent  decisions  of  the  highest  authority.  It  was  dis- 
approved of  by  Sir  William  Alexander,  in  a  judgment,  the  reasons 
of  which  are  very  conclusive  to  show  the  soundness  of  the  conclusion 
at  which  he  arrived  (3).  It  was  also  objected  to  and  disapproved  of 
by  Lord  Ltndhurst,  in  the  case  to  which  I  have  referred  (4) :  and 
if  your  Lordships  consider  what  the  eflFect  of  that  rule  would  be, 
how  inapplicable  it  is  to  the  great  mass  of  cases,  how  little  calculated 

(1)  M*01el.  &  Y.  89.  Y.  89. 

(2)  1  Younge,  543.  (4)  PoUs  v.  CuriiSy  1  Younge,  543. 

(3)  Headen  v.  Rosher,  1   M*Clel.  & 

R.R. — VOL.  LI.  3 
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[  M64  ] 


it  is  to  lead  to  a  right  conclusion,  and  how  much  it  must  interfere 
with  the  right  of  disposing  of  property,  I  am  sure  your  Lordships 
will  not  hesitate  in  preferring  the  rule  which  has  been  established 
in  the  subsequent  cases,  to  that  which  has  been  supposed  to  have 
been  established  in  the  case  of  Gowland  v.  De  Faria,  It  is 
sufficient  to  say  that  the  establishment  of  that  rule  would  make  it 
impossible  for  an  expectant  heir  to  dispose  of  his  interest  at  all. 
That,  I  apprehend,  is  quite  a  sufficient  objection.  It  is  a  rule  also, 
which,  as  a  general  rule,  being  calculated  on  the  result  of  a  great 
mass  of  cases,  must  apply  with  great  injustice  in  a  great  variety  of 
individual  cases.  The  lives  are  supposed  to  be  of  average  value, 
but  the  life  in  question  may  be  an  extraordinarily  good,  or  an 
extraordinarily  *bad  one  ;  which  is  likely  to  last  beyond  the  usual 
time,  or  the  contrary.  How  then  can  it  be  right  to  establish  a  rale 
not  applicable  to  the  particular  case,  but  applying  to  a  mass  of 
cases  collected  together,  and  to  make  that  rule  govern  an  individual 
case,  to  which  it  may  not  at  all  apply  ? 

My  Lords,  I  will  not  go  further  into  my  reasons  for  not  adhering 
to  that  supposed  rule.  The  matter  having  been  very  fully  and 
very  ably  discussed  by  Sir  William  Alexander  and  by  Lord 
Lyndhurst,  it  appears  unnecessary  further  to  discuss  it  here,  than 
to  say  that  I  entirely  concur  in  the  reasons  of  those  two  very  learned 
Judges,  and  I  do  not  think  that  the  rule  supposed  to  be  extracted 
from  Gowland  v.  De  Faria  is  a  rule  which  ought  to  be  laid  down. 

[Upon  the  other  point  his  Lordship  said :  ]  If  a  man  puts  into 
the  hands  of  another  the  means  of  obtaining  money  from  a  third 
person,  he  never  can  be  able  to  get  a  decree  to  get  rid  of  that 
transaction,  arising  out  of  the  security  which  he  has  entrusted  to 
another,  and  of  which  he,  the  party  complaining,  was  the  author, 
without  j&rst  repaying  the  money  thus  obtained. 

That  has  been  established  in  the  case  of  voluntary  deeds.  In 
the  case  of  George  v.  Milbanke  (i).  Lord  Eldon  established  this, 
that  even  as  against  creditors,  where  the  party  had  been  the  author 
of  a  voluntary  deed,  and  that  voluntary  deed  had  been  used  by  the 
*holder  of  it  for  the  purpose  of  either  raising  money  upon  it,  or  for 
sale,  that  even  a  creditor  in  the  case  of  bankruptcy  could  not  get  it 
back  without  repaying  the  money  that  had  been  paid  for  it :  but 
here  the  application  is  made  by  the  author  of  this,  which  is  a 
voluntary  deed  altogether,  to  deprive  the  party  of  the  benefit  he  is 
to  derive  under  it.  Now  a  voluntary  deed  is  not  impeachable  upon 
(1)  7  E.  B.  157  (9  Ves.  190). 
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those  grounds  upon  which  we  know  that  many  transactions  between        Eabl 
man  and  man  are  set  aside.   Here  the  author  of  a  voluntary  Becurity     borough 
comes  into  a  court  of  equity,  and  asks  the  Court  to  set  aside  the        t^ye, 
transaction  against  the  party  who  has  purchased  the  benefit  conferred 
by  it,  without  paying  him  that  which  he  has  paid  himself.     I  think 
that  the  equity  which  the  Court  of  Chancery  in  Ireland  has  adminis- 
tered in  that  respect  is  perfectly  correct,  and  that  the  way  in  which 
the  appellant  has  put  his  case  is  not  sustainable  against  the  decree, 
against  which  he  has  come  to  jTour  Lordships'  Bar  to  complain. 

[His  Lordship  accordingly  proposed  to  affirm  the  decree  below 
with  costs.] 

Lord  Brougham  : 

I  entirely  agree  with  the  view  which  my  noble  and  learned  friend 
has  taken  in  both  parts  of  this  case ;  the  latter  part  being  the  only 
part  about  which  any  doubt  could  exist.  I  also  agree  with  him 
that  Lord  Aldborough  has  had  quite  as  much  benefit  as  he  could 
have  expected  in  the  Court  below.  With  respect  to  what  has  been 
said  of  the  case  of  Gouland  v.  De  FaHa^  and  the  doctrine  supposed 
to  be  laid  down  in  that  case,  two  questions  might  arise  :  *the  first  [  *466  ] 
is,  whether  the  doctrine  really  exists  in  that  case,  which  lias  been 
supposed  there  to  exist.  Upon  that  point  I  have  some  doubt ;  but 
if  that  doctrine  is  justly  imputed  to  the  case  of  Goivland  v.  De  Faria, 
I  entirely  agree  with  my  noble  and  learned  friend  in  the  view  which 
he  takes,  and  which  was  taken  by  Lord  Lyndhurst  in  the  case  of 
Potts  V.  Curtis,  that  that  doctrine,  if  it  exists  at  all  in  that  case,  is 
now  to  be  considered  as  overruled.  It  certainly  never  could  have 
been  the  intention  of  the  rule,  with  respect  to  expectant  heirs 
dealing  with  a  purchaser,  that  they  should  not  have  the  power  of 
dealing  at  all  with  their  reversion.  The  rule  laid  down  by  the 
Courts  has  certainly  made  that  dealing  very  difficult ;  it  has  dis- 
couraged that  dealing,  for  the  purpose  of  protecting  an  expectant 
heir;  it  has  made  that  discouragement  very  great  indeed;  but 
unless  it  is  intended  to  say  that  the  practical  object  of  the  rule  was 
what  undoubtedly  in  effect  it  would  be,  were  the  doctrine  supposed 
to  exist  in  Goivland  v.  De  Faria  still  maintained,  unless  it  is  meant 
to  say  that  they  shall  practically  never  dispose  of  their  reversioil  at 
all,  it  appears  to  me  clearly  impossible  to  maintain  that  supposed 
doctrine.  I  think  in  many  cases  such  a  rule  would  be  anything 
rather  than  a  protection  to  an  expectant  heir.  Upon  the  whole, 
therefore,  I  entirely  agree  with  the  view  taken  by  my  noble  and 
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learned  friend.  The  matter  never,  indeed,  admitted  of  any  con- 
siderable doubt;  it  was  only  with  respect  to  the  point  I  first 
mentioned,  and  which  was  last  dealt  with  by  my  noble  and  learned 
friend,  that  the  case  stood  over  for  consideration. 

The  appeal  was  dismissed,  and  the  decrees  complained  of  were 

^  Affirmed^  with  costs. 


1837. 

Feb.  21,22,27, 

1840. 

July  2. 


The  queen  of  POETUGAL  v.   GLYK 

(7  Clark  &  Finnelly,  466—508;  S.  C.  West,  258;  reversing  S.  C.  nom.  Glyn  v. 
Soares,  1  Y.  &  C.  644—701 ;  S.  C.  5  L.  J.  (N.  S.)  Ex.  Eq.  49.) 

Discovery — Pleading — Parties— Demurrer — Foreign  Sovereign. 

A  bill  of  discovery  in  aid  of  a  defence  to  an  action  cannot  be  sustained 
against  a  person  who  is  not  a  party  to  the  record  at  law,  although  charged 
in  the  bill  to  be  solely  interested  in  the  subject  of  the  action. 

Bills  of  discovery  are  permitted  for  the  purpose  of  obtaining  from  the 
adversary  at  law  a  discovery  of  matters,  which,  being  admitted  by  him, 
may  aid  the  defence  to  the  action,  but  not  for  the  purpose  of  obtaining 
evidence ;  accordingly  a  bill  of  discovery  does  not  lie  against  a  person  who 
may  be  a  witness  for  the  defendant  in  the  action. 

[B1LI4S  of  discovery  in  equity  in  aid  of  a  defence  to  an  action  at 
law  being  now  obsolete,  the  report  of  this  case  is  omitted.] 


1840. 
July  7,  9,  20. 

Lord 
Brougham. 


BOOTH  V.   BANK  or  ENGLAND. 

(7  Clark  &  Finnelly,  509—548 ;  S.  C.  West,  298.) 
[Per  Lord  Brougham  (p.  548) : 

'*  The  affirmance  of  the  judgment  in  this  case  is,  in  fact,  an 
affirmance  of  the  judgment  in  The  Bank  of  England  v.  Anderson 
(44  R.  R.  271),  for  the  cases  stand  on  precisely  the  same  principle."] 

This  case  is  reported  below  in  44  R.  R.  272,  under  the  title  of  the 
Bank  of  England  v.  Booth. 


1840. 
July  20. 

Lord 

COTTKNHAM, 
L.C. 

[650  ] 


SIMPSON  V.    JAMES    O'SULLIVAN,   HONORA 
O'SULLIVAN,  AND  JOHN  KEANE. 

(7  Clark  &  Finnelly,  550—563;  S.  C.  West,  332.) 

Life  estate — Mortgage,  assignment  of — Practice. 

By  a  settlement  made  on  the  marriage  of  A.,  certain  premises  were 
assigned  to  trustees  for  his  use  for  life,  and  power  was  also  given  to  him 
*•  to  raise  by  deed,  mortgage,  or  any  other  writing,  a  sum  of  1,000/.,  to  be 
applied  to  any  purpose  that  the  said  A.  should  please,  but  the  same  was 
not  to  be  raised  by  way  of  sale  of  the  said  lands ;  "  and  A.'s  wife  had  a 
jointure  secured  on  these  premises.  A.  raised  the  1,000/.  by  mortgage  of 
the  settled  premises,  and  afterwards  became  bankrupt.  His  assignee  sold  his 
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interest  as  sucli  assignee  in  the  settled  premises  to  B.,  who  also  purchased       Simpson 
the  mortgage.      A.  afterwards  died:  Held,   that  by  this  assignment  of  r. 

A.'s  estate  and  interest  in  the  premises,  B.  became  entitled  to  hold  the  O'Sullivak. 
mortgage  as  a  first  charge  upon  the  estate,  as  well  after  as  before  the  death 
of  A.,  and  until,  by  payment  of  principal  and  interest,  it  should  be  satisfied. 
The  Court  below  having  directed  an  inquiry  into  the  value  of  the  estate 
at  the  time  of  the  assignment,  and  the  amount  of  B.'s  interest  therein, 
this  House  reversed  the  order  directing  such  inquiry,  and,  without  making 
any  order,  remitted  the  case  with  the  declaration  of  what  were  the  nature 
and  extent  of  B.'s  rights,  leaving  it  to  the  Court  below  to  carry  that 
declaration  into  effect. 

In  January,  1808,  James  O'Sollivan  the  elder  was  possessed  of 
certain  lands  for  the  residue  of  a  term  of  999  years,  and  on  that 
day  executed  a  settlement  of  them  on  the  marriage  of  his  son  James 
O'Sullivan  the  younger,  with  the  respondent  Honora  O'SuUivan.  The 
trustees  of  the  settlement,  John  Keane  and  William  Ferguson,  were 
to  hold  the  premises  for  the  residue  of  the  term  on  trust  for  James 
0' Sullivan  the  younger,  for  life,  and  after  his  death  to  pay  lOOZ. 
yearly  to  the  said  Honora  O'SuUivan  during  her  natural  life  for  her 
jointure,  and  subject  thereto,  to  the  use  of  the  issue  male  of  the  said 
James  and  Honora ;  and  for  want  of  such  issue  male,  to  their  issue 
female,  and  for  want  of  issue  of  their  bodies,  to  the  said  J.  0' Sullivan 
*a8  his  absolute  property.  And  it  was  by  the  indenture  of  settle-  [  ♦ssi  ] 
ment  agreed  that  the  said  James  O'SuUivan  should  be  at  liberty 
to  raise  by  deed,  mortgage,  or  any  other  writing,  a  sum  of  1,000Z. 
to  be  applied  to  any  purpose  that  he  should  please,  in  case  the  said 
marriage  should  take  effect,  but  that  the  same  was  not  to  be  raised  by 
way  of  sale  of  the  said  lands,  tenements  and  hereditaments  aforesaid. 

This  settlement  was  duly  registered  in  1809. 

By  indenture  of  mortgage,  dated  24th  of  January,  1811,  and 
made  between  the  said  James  O'SuUivan  the  younger  of  the  one 
part,  and  Quintin  Hamilton  of  Liverpool  of  the  other  part,  after 
reciting  ♦  *  that  J.  O'SuUivan,  on  the  1st  of  January  then  last, 
stood  indebted  to  Quintin  Hamilton,  and  the  house  trading  under 
the  firm  of  Hamilton,  Crowden,  &  Co.,  of  Liverpool,  merchants,  in 
a  sum  of  1,5001.  sterling,  ♦  *  [it  was  by  the  indenture  wit-  [  552  ] 
nessed,  that]  James  O'SuUivan  did  grant  and  assign  to  Hamilton, 
his  executors,  &c.  the  said  premises,  subject  to  redemption,  &c. ; 
and  that  in  order  the  better  to  secure  the  payment  of  the  1,600!., 
and  interest,  Ac,  James  O'SuUivan,  by  virtue  of  the  power  and 
authority  by  the  said  settlement  in  him  vested,  did  grant,  charge, 
&c.,  by  way  of  mortgage,  the  sum  of  1,000/.  to  Quintin  Hamilton, 
his  executors,  administrators  and  assigns,  with  such  power  and 
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Simpson  authority  to  him  and  them  to  raise  and  levy  the  same  as  were  given 
O'SuL^LivAN.  aiid  granted  to  James  O'SuUivan  by  the  said  settlement,  or  in  any 
other  manner  whatsoever.  *  *  And  it  was  by  the  said  indentm^e 
provided  and  declared,  that  [as  soon  as  the  debt  of  1,500Z.,  and 
interest,  &c.  should  by  any  means  be  discharged,  then  the  said 
deed  of  mortgage  should  become  absolutely  void] . 

On  the  1st  of  February,  1817,  a  commission  of  bankrupt  was 
awarded  and  issued  against  the  said  James  0' Sullivan,  and  he  was 
duly  declared  a  bankrupt ;  and  Henry  O'SuUivan,  of  Limerick, 
was  appointed  sole  assignee,  and  the  estate  and  effects  were  duly 
conveyed  to  him. 

[The  mortgaged  premises  having  been  set  up  on  the  27th  of 
April,  1818,  for  sale  by  public  auction  by  the  order  of  the  Lord 
Chancellor  made  on  the  petition  of  Quintin  Hamilton,  the  appel- 
lant bid  a  sum  of  850Z.  for  the  same,  and  was  declared  the  purchaser 
thereof  at  that  price.] 
[  554  ]  The  rental  of  the  premises  was  at  that  time  268Z.  18^.  Irish 

currency.  On  the  7th  of  October,  1818,  an  assignment  to  the  appel- 
lant, as  purchaser,  was  duly  executed  by  Henry  0' Sullivan  and 
Quintin  Hamilton,  according  to  their  respective  interests. 

The  appellant,  shortly  after  the  execution  of  the  said  deed  of 
the  7th  of  October,  1818,  entered  into  possession  or  receipt  of  the 
rents  of  the  premises  thereby  assigned  to  him,  and  has  ever  since 
continued  in  such  possession  or  receipt. 

In  August,  18S6,  James  O'SuUivan  died,  leaving  his  eldest  son,  the 
respondent,  who  claims  to  be  entitled  to  the  premises  under  the  mar- 
riage settlement  of  his  father,  and  insists  that  the  appellant's  interest 
as  assignee  of  the  life  estate  of  James  O'SuIlivan  determined  on  his 
death ;  and  that  such  sum,  if  any,  as  he  was  entitled  to,  in  respect 
of  the  said  charge  or  sum  of  1,000Z.,  has  been  paid  oflf  by  perception 
of  the  rents  and  profits  of  the  said  premises,  and  that  the  appellant 
was  bound  to  have  applied  the  said  rents  and  profits  for  that  purpose. 

The  respondent,  James  O'SuUivan,  brought  an  ejectment  in 
Hilary  Term,  1837 ;  and  in  February,  1837,  the  appellant  filed  his 
bill  in  the  Court  of  Chancery  in  Ireland,  in  which  he  alleged  [that 
[  555  ]  he  was  entitled  to  the  sum  of  1,000Z.,]  and  interest  at  6/.  per  cent, 
thereon  since  the  time  of  the  death  of  James  0' Sullivan ;  and  that 
the  same  was  a  good,  valid,  and  subsisting  charge  affecting  the  pre- 
mises. The  bill  contained  a  prayer  for  relief,  framed  in  accordance 
with  these  statements. 

The  several  defendants  put  in  their  answers,  alleging,  among 
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other  things,  [that  all  that  could  be  purchased  by  the  appellant      Simfbon 
at  the  sale  was  the  life  estate  of  James  O'Sullivan,  and  the  charge    csuluvan. 
of  1,000L  thereon :  and  submitted  that  the  appellant  ought  to  be        C  "^^  ] 
charged  as  mortgagee  in  possession ;  ]  and  that  on  a  fair  account 
taken  between  the  parties,  it  would  appear  that  all  the  sums  due  to 
Quintin  Hamilton  or  to  the  appellant  on  the  foot  of  the  mortgage 
debt,  had  long  since  been  paid  oflf  and  discharged  by  the  perception 
of  the  rents  and  profits ;  and  that  James  0' Sullivan  was  entitled 
to  hold  the  premises  subject  only  to  the  lOOZ.  a  year  jointure,  and 
altogether  discharged  from  the  mortgage. 

Issue  having  been  joined  and  witnesses  examined,  the  cause  came 
on  to  be  heard  before  the  Lord  High  Chancellor  of  Ireland  on  the 
1st  of  June,  1888,  upon  the  pleadings  and  proofs;  whereupon 
the  *  *  Lord  Chancellor  directed  an  inquiry  as  to  the  annual 
value  of  the  said  premises,  and  as  to  the  value  of  the  life-estate  of 
the  said  James  O'Sullivan  the  younger  therein ;  and  accordingly 
made  a  decretal  order,  whereby  it  was  referred  to  the  Master  to 
inquire  and  report  what  was  the  annual  value  of  the  lands,  tene- 
ments and  hereditaments  comprised  in  and  conveyed  to  the 
appellant  by  the  deed  of  assignment  dated  the  7th  October,  1818, 
at  the  time  of  the  sale  thereof  to  the  appellant,  and  what  was  the 
value  of  the  life-interest  of  the  said  James  0' Sullivan  the  bankrupt 
therein  at  the  time  of  such  sale,  having  regard  to  the  situation 
thereof  at  that  time  with  respect  to  the  deeds  of  the  25th  day 
of  January,  1808,  and  24th  day  of  January,  1811 ;  and  further 
directions  were  reserved. 

This  was  the  order  appealed  against. 

Mr.  Pemberton  and  Mr.  H.  R.  Reynolds,  for  the  appellant :  [  657  ] 

*  *  The  tenant  for  life  had  a  clear  power  of  charging  the  estate 
with  the  sum  of  1,000Z.  It  would  be  absurd  to  declare  that  a 
tenant  for  life  had  a  power  to  charge  the  estate  with  a  sum  of 
money,  and  yet  to  say  that  his  power  could  only  effectuate  the 
charge  during  the  continuance  of  his  own  estate.  The  charge 
continues  till  it  is  satisfied,  and  from  the  death  of  the  tenant  for 
life  the  appellant  is  entitled  to  be  considered  as  the  mortgagee  in 
possession  until  the  mortgage  has  been  satisfied.  The  whole  of  the 
transaction  taken  together  amounts  to  an  assignment  of  the  corpus 
of  the  estate  for  the  purposes  of  the  charge.  It  is  clear,  therefore, 
that  the  inquiry  directed  was  altogether  beside  the  case,  and  the 
decree  must  consequently  be  reversed. 
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Simpson  Mr.  Knight  Bruce  and  Mr.  Wakefield^  for  the  respondents  : 

V, 

O'SuLLivAN.  *  ♦  The  manifest  intention  of  the  parties  was,  that  the  right 
[  ^°^  3  to  the  jointure  should  precede  any  payment  to  be  made  under  the 
power  creating  the  charge  of  1,0002.  Under  all  the  circumstances, 
it  is  clear  that  the  appellant  is  only  in  the  situation  of  a  mortgagee 
in  possession.  From  the  time  of  the  death  of  the  tenant  for  life 
the  decree  would  simply  be  against  the  tenant  in  tail  for  the  pay- 
ment of  the  interest ;  but  the  terms  of  the  power  to  create  the 
mortgage  not  giving  the  power  to  sell  in  order  to  satisfy  the  mort- 
gage, the  mortgagee  or  his  assignee  can  only  be  entitled  to  payment 
out  of  the  rents  of  the  estate,  but  cannot  take  the  estate  itself ;  and 
[  *s^^  ]  such  payment  itself  must  be  made  *after,  and  be  held  dependent 
upon,  the  superior  claim  of  the  jointure. 

The  Lord  Chancellor: 

My  Lords,  I  do  not  feel  that  it  is  necessary  to  call  upon  the 
learned  counsel  for  the  appellant  to  reply.  I  think  as  the  matter 
now  stands  there  is  an  end  of  this  inquiry.  It  is  clear  that  the 
respondents  in  this  case  can  have  nothing  to  do  with  any  question 
which  they  imagine  may  be  raised  as  to  the  price  paid  as  between 
the  vendor  and  the  person  who  has  purchased  this  property.  There 
was  an  assignment  in  1818  of  a  reversionary  interest  which  did  not 
fall  into  possession  till  1886.  The  tenant  for  life  of  the  property  in 
question  had  the  power  of  raising  l,000i.  chargeable  upon  it.  He 
did  so ;  and  though  he  was  bound  to  keep  down  the  interest,  yet  the 
debt  was  a  charge  on  the  estate.  The  tenant  for  life'  became  bank- 
rupt, and  the  party  now  plaintiff  claims  from  the  assignees  of  that 
bankrupt  all  the  interest  which  they  acquired  under  the  bankruptcy, 
as  well  as  the  reversionary  interest  of  the  bankrupt  himself ;  and 
from  the  person  who  was  then  in  possession  the  benefit  of  that 
mortgage  of  l,000i.,  as  he  had  in  fact  bought  the  interests  of  both 
the  parties ;  he  therefore  became  entitled  by  his  purchase  to  the 
estate  for  life  of  the  bankrupt,  and  to  whatever  interest  the  bank- 
rupt had  created  under  this  charge  of  l,OO0f.  to  be  enjoyed  by 
anybody  who  had  made  it  the  subject  of  purchase,  and  which 
enjoyment  he  had  a  right  to  enforce  against  any  subsequent  charge. 
Whether  he  gave  too  little  or  whether  he  gave  too  much  for  the 
purchase  of  that  1,000Z.  is  a  matter  of  perfect  indifference  to  the 
respondents,  the  parties  who  now  represent  the  inheritance.  They 
are  not  persons  who  can  be  prejudiced  by  the  purchaser  having 
[  *660  ]      given  an  inadequate  sum  for  it;  or  ^purchased  it  under  circumstances 
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which  would  entitle  a  party  really  interested  in  that  question  to  Simpson 
set  it  aside.  The  respondents  have  no  right  to  come  before  the  csullivan. 
Court  for  any  such  purpose,  and  why  should  they  ?  Nor  is  it  neces- 
sary that  the  assignee  of  the  bankrupt  should  be  a  party  to  that 
suit.  What  does  it  signify  whether  the  assignee  of  the  bankrupt 
has  anything  to  say  against  that  transaction  as  a  sale  for  less  than 
the  proper  value?  So  long  as  it  remains  unimpeached  on  any 
other  ground,  the  plaintiff  is  entitled  to  all  the  advantages  which 
can  be  derived  (i)  from  that  purchase.  It  is  as  if  a  party  had  pur- 
chased the  right  of  a  ground  landlord,  where  it  is  clear  that  the 
tenant  under  him  could  not  say,  *'  you  bought  the  farm  or  the 
estate  at  too  low  a  price,  and  therefore  I  will  not  pay  you  the  quit 
rent."  That  really  is  the  situation  of  these  parties;  and  therefore 
the  appellant  having  become  entitled  to  whatever  belonged  to  the 
tenant  for  life,  whether  incidentally  or  otherwise,  there  cannot  be  a 
question  that  he  is  entitled  to  recover  it  in  respect  of  this  purchase. 
It  remains  therefore  to  be  considered  what  title  the  appellant 
acquired  to  that  1,0002.  The  settlement  certainly  is  very  inarti- 
ficially  framed,  but  I  cannot  conceive  that  there  can  be  a  doubt  as 
to  his  having  acquired  an  interest  in  that  l,0OOZ.,  the  power  of 
creating  which  was  under  the  settlement  incident  to  the  tenant  for 
life,  as  appears  from  passages  to  be  found  in  different  parts  of  the 
deed.  It  is  incident  to  the  tenant  for  life,  because  it  was  a  power 
to  be  executed  by  the  tenant  for  liEe ;  he  was  tenant  for  life  with  the 
power  of  raising  by  mortgage  the  sum  of  1,0002.  out  of  the  estate, 
and  I  do  not  see  any  ground  on  which  it  can  be  said  that  this  was 
intended  to  be  a  restricted  power,  as  the  provision  is  that  he  shall 
be  at  liberty  to  raise  by  deed,  mortgage,  or  by  any  other  writing, 
the  sum  ♦of  1,000Z.  to  be  applied  to  any  purposes  he  shall  please.  [  ♦561  ] 
This  power  to  raise  by  mortgage  1,000Z.  to  be  applied  to  any  pur- 
poses he  might  please,  was  in  addition  to  the  value  of  the  life  estate 
he  acquired.  The  jointure  of  course  would  come  into  operation 
only  after  the  expiration  of  the  life  estate.  It  is  not  to  be  supposed 
to  have  been  intended  that  if  he  raised  the  1,000Z.  the  mortgagee 
was  to  be  deprived  of  his  interest,  though  the  estate  produced 
enough  to  raise  that  interest  and  also  the  1,0002.  It  is  not  con- 
sistent with  the  practice  of  your  Lordships'  House  to  declare  so 
much  as  to  give  an  opinion  beyond  the  immediate  question  under 
discussion  and  necessary  to  be  decided;  but  as  the  question  has 
been  somewhat  raised,  I  will  say  that  I  do  not  feel  any  doubt  that 
(1)  Corrected  from  Weet's  report :  "  denied  "  in  01.  &  Fin. 
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Simpson      that  1,000Z.  when  raised  was  to  be  a  charge  upon  the  estate  from  the 
O'SuiTlivan.  period  when  it  was  raised,  the  interest  to  be  paid  by  the  tenant  for 
life,  and  the  party  who  lent  the  money  to  be  the  first  person  who  had 
a  charge  upon  the  estate  after  the  expiration  of  the  tenancy  for  life. 

My  Lords,  the  Court  below,  under  some  misapprehension  prob- 
ably of  the  relative  situation  of  these  parties  and  their  respective 
rights,  has  declined  to  make  a  decree  for  raising  that  1,000Z.  from 
the  produce  of  the  estate,  and  has  directed  an  inquiry  and  report  as 
to  "what  was  the  annual  value  of  the  lands,  tenements  and  here- 
ditaments comprised  in  and  conveyed  to  the  appellant  by  the  deed 
of  assignment  dated  7th  October,  1818,  at  the  time  of  the  sale 
thereof  to  the  appellant,  and  what  was  the  value  at  such  time  of  the 
life  interest  of  the  said  James  0' Sullivan,  the  bankrupt,  therein,  at 
the  time  of  such  sale,  having  regard  to  the  situation  thereof  at 
that  time  with  respect  to  the  deeds  of  the  25th  day  of  January, 
1808."  Now  it  is  obvious  that  the  effect  of  that  direction  is 
erroneous ;  it  has  no  reference  to  what  it  is  to  be  adjudicated 
[  *^^  ]  between  the  plaintiff  and  *the  defendant ;  and  whatever  may  be 
the  result  of  that  inquiry,  whatever  the  Court  may  do  upon  it,  it 
leaves  the  question  between  the  plaintiff  and  the  defendant  where 
it  was.  That  must  have  arisen  from  some  misapprehension  as  to 
the  situation  in  which  those  parties  stood  with  regard  to  each  other. 
It  is  clear  therefore  that  that  decree  must  be  reversed.  Your  Lord- 
ships have  before  you  a  case  in  which  the  Court  below,  from  a 
misapprehension  of  the  course  to  be  pursued,  has  directed  an 
inquiry  which  does  not  touch  any  questions  existing  between  the 
parties.  It  is  the  duty  of  this  House,  therefore,  to  remove  that 
impediment  by  an  assertion  of  the  plaintiff's  rights  ;  and  I  appre- 
hend that  your  Lordships,  seeing  that  no  decree  has  been  made  by 
the  Court  such  as  ought  to  have  been  made,  that  the  real  question 
has  not  been  entertained,  will  think  that  the  proper  course  will  be 
to  declare  the  right,  and  then  to  leave  the  mode  in  which  that  right 
is  to  be  enforced  to  the  judgment  of  the  Court  below.  I  appre- 
hend the  order  of  this  House,  consistently  with  the  practice,  will 
be  to  reverse  the  decree  below,  and  to  declare  that  the  plaintiff 
[became]  entitled,  by  virtue  of  the  assignment  of  the  7th  of  October, 
1818,  to  the  benefit  of  the  charge  created  by  the  deed  of  the  24th 
of  January,  1811 ;  and  with  this  declaration  remit  the  cause, 
leaving  to  the  Court  below  to  make  such  decree  as  may  be  just  and 
consistent  with  that  declaration.    *     *     ♦ 

[  663  ]  Ordered  and  declared  accordingly. 
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LAWRENCE  GWYNNE  v.  JOHN  BURNELL  and 
JOSEPH  MERCERON. 

(7  Clark  &  FinneUy,  572-706;  S.  0.  6  Bing.  N.  C.  453;  West,  342.) 

Bond — Land-tax  collector — Surety — Pleading — Practice. 

The  bond  given  by  a  collector  and  his  sureties  to  the  Commissioners  of 
Land  and  Assessed  Taxes  under  the  43  Geo.  III.  c.  99  (1),  is  broken  if  the 
taxes  collected  in  any  one  year  are  not  duly  paid  up  by  tiie  collector  to  the 
account  of  that  year. 

The  breach  of  the  condition  of  the  bond  is  equally  complete,  and  the 
sureties  are  equally  liable,  though  all  the  monies  collected  in  the  year  for 
which  they  are  sureties  should  be  in  fact  paid  in,  if  any  part  of  them  should 
be  appropriated  by  the  collector,  and  received  by  the  Commissioners,  in 
satisfaction  of  the  arrears  of  a  former  year. 

Such  appropriation  of  part  of  the  monies  of  one  year  to  the  payment  of 
the  arrears  of  a  former  year,  will  not  prevent  the  Commissioners  from 
maintaining  an  action  on  the  bond  against  the  siireties  for  the  year  in 
which  the  money  collected  has  been  so  misappropriated. 

The  Commissioners  may  come  upon  the  sureties  after  they  have  sold  the 
lands  and  goods  of  the  collector,  but  the  seizure  and  sale  of  his  lands  and 
goods  is  a  condition  precedent  to  their  right  of  action  against  the  sureties, 
and  they  are  not  entitled  to  require  notice  of  such  lands  and  goods  in  order 
to  perform  the  condition. 

The  plea  of  the  defendant  (a  surety  in  the  bond)  averred  that  the  collector 
had  lands  and  goods,  of  which  the  Commissioners  had  notice,  and  that 
they  did  not  seize  and  sell.  The  replication  was,  that  the  collector  had  no 
property  subject  to  seizure  and  sale,  of  which  the  Commissioners  had 
notice ;  the  rejoinder  was,  that  the  collector  had  lands  and  goods  which 
might  have  been  seized  and  sold,  but  were  not  modo  et  forma ^  as  alleged 
by  the  plainti&,  concluding  to  the  country.  The  rejoinder  did  not  say 
anything  of  notice.  The  verdict  was,  that  the  collector  had  lands  and 
goods  which  might  have  been  seized  and  sold,  but  that  the  Commissioners 
had  no  notice  of  the  collector's  lands,  but  had  reasonable  grounds  for 
believing  that  he  had  goods :  Held,  that  there  could  be  no  judgment  for 
the  defendant  on  these  pleadings,  nor  any  judgment  for  the  plaintiffs,  non 
obstante  veredicto,  but  only  a  i^enire  de  novo. 

The  defendants  in  error,  together  with  one  ^Collins  (since 
deceased),  were  the  obligees  in  a  joint  and  ^several  bond  given 
to  them  as  Commissioners  of  Land  and  Assessed  Taxes  for  the 
Tower  Division,  in  the  county  of  Middlesex,  by  the  plaintiff  in 
error,  one  of  the  sureties  of  Bichard  Bigg,  a  collector  of  the  assessed 
taxes  for  the  parish  of  St.  Matthew,  Bethnal  Green,  for  one  year, 
ending  the  5th  day  of  April,  1829.  They  brought  their  action  in 
the  Court  of  Common  Pleas  at  Westminster,  to  recover  of  the 
defendant  (now  the  plaintiff  in  error)  the  sum  of  699Z.  3s.  2d., 
being  monies  received  by  Bigg  as  such  collector,  and  not  paid  or 


1837. 
June  27. 

1840. 
July  28. 

Pabke,  B. 

LiTTLKDALB, 

J. 

Lord 

COTTENHAV, 

L.C. 

Lord 

BBOUGHAlf. 

[572] 


[  •573  ] 


(1)  Bepealed  by  the  Taxes  Management  Act,  1880  (43  &  44  Vict.  o.  19),  s.  4. 
But  Bee  B.  74,  and  Part  Vm.  {pamm)y  of  this  Act.— E.  0. 
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OwTKMB     accounted  for  by  him  pursuant  to  the  Acts  of  Parliament  relating 
BuRNBLL.     to  tliose  duties. 

The  following  pleas  were  put  on  the  record : 

First :  Non  est  factum^  on  which  issue  was  joined. 

Second:  Performance  on  the  part  of  Bigg,  the  collector.  To 
this  plea  the  plaintiffs,  in  their  replication,  assigned  several 
breaches,  the  third  of  which  was,  that  Bigg  had  not  duly  paid  over 
to  the  Beceiver-General  the  monies  received  by  him  as  collector  of 
the  assessed  taxes,  in  respect  of  the  rates  and  assessments  men- 
tioned in  the  condition  ;  viz.  for  the  year  1828,  ending  the  5th  day 
of  April,  1829.  On  this  an  issue  was  taken  by  the  defendant  in 
his  rejoinder. 

Third  :  That  the  bond  was  obtained  by  a  fraudulent  representa- 
tion by  the  plaintiffs,  or  others  in  collusion  with  them,  that  Bigg 
had  well  and  faithfully  collected  all  sums  of  money,  which  he  under 
and  on  account  of  former  appointments  was  authorized  and  required 
to  collect,  and  had  well  and  truly  paid  and  accounted  for  the  same ; 
whereas  said  Bigg  was  indebted  in  a  large  sum  of  money,  for 
monies  received  by  him  under  former  appointments,  and  had  not 
[  *574  ]  paid  or  accounted  for  the  same,  by  which  false  representation  *the 
defendant  was  induced  to  execute  the  bond. 

The  fourth  plea  imputed  fraud  generally.  Issues  were  taken  on 
the  third  and  fourth  pleas. 

The  fifth  plea  alleged  that  Bigg,  previous  to  bringing  the  action, 
and  after  he  had  made  default  in  payment  of  the  monies  collected, 
was  possessed  of  and  entitled  to  divers  lands,  goods,  and  chattels, 
of  great  value,  as  of  his  own  property,  within  the  jurisdiction  of 
the  Commissioners,  of  which  the  defendants  in  error  had  notice, 
and  which  lands,  goods,  and  chattels  might  have  been  seized  and 
sold  in  pursuance  of  the  directions  and  powers  given  to  the  Com- 
missioners, but  which  continued  unsold.  To  this  plea  the  plaintiffs 
replied,  that  after  Bigg  had  collected  and  received  the  assessments, 
and  had  neglected  to  pay  the  monies  so  collected  and  received,  he 
had  no  lands  within  the  jurisdiction  of  the  Commissioners  which 
they  could  seize  and  sell,  of  which  they  had  notice,  and  that  all  the 
goods  and  chattels  of  Bigg  within  their  jurisdiction,  of  which  they 
had  notice,  were  seized  and  sold  under  a  warrant  of  the  Com- 
missioners, and  applied  towards  the  satisfaction  of  the  sums 
collected,  and  there  remained  a  large  sum  unpaid,  and  there 
were  not  any  other  goods  and  chattels  of  Bigg  of  which  they  had 
notice.    The  defendant  rejoined,  that  Bigg  had  divers  lands,  goods, 


▼OL.  u.]         1887.    H.  L.    7  CL.  &  PIN.  674—676.  46 


and  chattels  within  the  jurisdiction  of  the  Commissioners,  which      OwTNKis 
might  and  ought  to  have  been  discovered  and  found,  but  which     bubnkll. 
were  not  seized  and  sold,  and  tendered  an  issue  thereon,  in  which 
defendants  in  error  joined. 

The  sixth  was  a  similar  plea  to  the  preceding,  except  alleging 
possession  by  Bigg  of  goods  and  *chattels  only.    Replication  and      [  •M6  ] 
rejoinder  similar  to  the  last. 

The  seventh  plea  alleged  that  Bigg  was  possessed  of  goods  and 
chattels  of  great  value  within  the  jurisdiction  of  the  Commissioners^ 
which  they  might  have  seized  and  sold,  and  which  were  sufficient 
to  satisfy  all  the  debts  and  deficiencies  of  Bigg.  The  replication 
and  rejoinder  to  this  plea  were  similar  to  the  preceding.  The  8th, 
9th,  10th,  11th,  and  12th  pleas  in  like  manner  set  up  the  laches  of 
the  Commissioners  as  an  answer  to  the  action.  Issues  were  taken 
thereon.  The  18th  and  14th  pleas,  which  denied  that  the  Com- 
missioners were  damnified,  except  by  their  own  wrong,  were 
demurred  to,  and  judgment  given  for  the  demurrer. 

The  action  came  on  for  trial  at  the  Guildhall  of  the  city  of 
London,  before  Mr.  Justice  Alderson,  at  the  sittings  after  Trinity 
Term,  1881,  when  the  execution  of  the  bond  by  Mr.  Gwynne  was 
admitted.  Evidence  was  then  given  on  behalf  of  the  Commis- 
sioners; and  the  following  facts  were  found  by  the  jury,  in  reply 
to  questions  in  writing  submitted  to  them  by  the  learned  Judge. 

First :  That  Bichard  Bigg  paid  over  to  the  Beceiver-General  all 
the  sums  received  by  him  for  the  assessments  for  the  year  1828-9. 

Second  :  That  he  did  not  pay  all  those  sums  to  the  service  of  the 
year  1828-9,  and  that  the  sum  of  2,4802.  was  paid  to  the  service  of 
that  year,  and  698L  to  that  of  former  years. 

Third :  That  Bichard  Bigg  had  lands  or  houses,  after  the  default, 
of  the  value  of  121Z.,  which  could  have  been  seized  or  sold. 

Fourth :  That  he  had  goods  in  like  manner,  of  *the  value  of      [  •676  ] 
2002.,  at  the  time  of  default,  which  could  have  been  seized  and  sold. 

Fifth :  That  the  Commissioners  had  not  notice  of  the  possession 
of  houses  or  lands  on  the  part  of  Bichard  Bigg,  but  that  they  had 
reasonable  grounds  for  believing  that  he  possessed  household  goods 
at  the  time  of  the  default. 

Sixth :  That  he  absconded. 

Seventh :  That  no  fraudulent  misrepresentation  was  made  to  Dr. 
Gwynne  by  the  Commissioners  to  induce  him  to  execute  the  bond. 

The  facts  were  afterwards  turned  into  a  special  case,  which  was 
argued  before  the  Court  of  Common  Pleas.    The  Court  thought  the 
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GwYNNK  provisions  of  the  Act  requiring  the  Commissioners  to  examine 
BuBNELL.  Bigg,  and  hasten  the  payments,  was  directory  only,  and  therefore 
that  such  conduct  was  not  a  condition  precedent  to  the  plaintiffs' 
recovery,  and  accordingly  directed  judgment  to  be  entered  up  for 
the  plaintiffs,  on  the  issues  raised  on  the  8th  and  11th  pleas  twn 
obstante  veredicto.  The  Court  thought  the  appropriation  of  one 
year's  receipts  to  the  service  of  a  former  year  was  not  "  a  due  pay- 
ment '*  within  the  meaning  of  the  condition,  and  accordingly  gave 
judgment  on  the  second  plea  for  the  plaintiffs.  The  Court  thought 
the  sale  of  the  collector's  lands  and  goods  could  only  form  a  con- 
dition precedent  to  the  right  to  put  the  bond  in  suit  against  the 
surety,  where  the  existence  of  such  property  was  known  to  the 
Commissioners  at  the  time  of  the  action ;  and  accordingly  entered 
up  judgment  for  the  plaintiffs  on  the  5th,  6th,  and  12th  pleas. 
Upon  the  above  judgment,  given  in  Hilary  Term,  1833  (i),  a  writ 
[  •677  ]  of  error  was  brought  in  the  Exchequer  *Chamber,  which  writ  of 
error  was  argued  before  seven  of  the  Judges ;  and  in  Trinity  Term, 
1835,  the  Judges  in  the  Court  of  Error  delivered  their  opinions 
seriatim  (2).  On  all  the  issues,  except  on  the  12th,  13th,  and  last 
issues,  viz.  those  raised  on  the  5th,  6th,  and  12th  pleas,  the  Court 
held  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 
But  on  such  12th,  13th,  and  last  issues,  a  majority  of  the  Judges 
held  that  the  judgment  of  the  Court  below  should  be  reversed  on 
those  issues,  the  verdict  upon  those  issues  being  for  the  defendant 
below;  but  that  notwithstanding  sach  verdict,  a  judgment  of  non 
obstante  veredicto  should  be  entered  for  plaintiffs  below  on  these 
issues.  Three  of  the  Judges  held  that  the  sale  of  the  lands  and 
goods  was  a  condition  precedent  to  the  right  of  putting  the  bond  in 
suit  against  the  surety ;  two  of  the  other  Judges  held  it  was  a  con- 
dition precedent,  but  only  after  notice ;  and  the  other  two  Judges 
held  it  was  not  a  condition  precedent  at  all,  even  with  notice.  Upon 
this  judgment  a  writ  of  error  was  brought  by  the  plaintiff  in  error  to 
this  House  (3). 

(1)  9  Bing.  544;    2  Moore  &  Scott,  missioners  on  any  failure  or  default 
640,  nom.  Collhis  v.  Owi/nue,  of   the   said   collector    or   collectors : 

(2)  2  Bing.  N.   C.   7;  2  Scott,  16,  provided    always,   that    no    8uc?i  bond 
nom.  Gwynne  v.  BurnelL  shall    be    put    in    suit    against    any 

r  577  n.  1          (^)  -^^^  sections  of  the  43  Geo.  III.  surety   or   sureties   for  any  deficiency 

c.  99,  chiefly  in  discussion,  were  the  other  than  what  shall  remain  unsatia-- 

following :  fied  after  sale  of  the  lands,  tputmentBy 

**S.  13.  And  every  such  bond  given  goods,   and    chattels   of   such    adlrctt^r 

by  way  of  such  security  as  aforesaid,  or  collectors  iii  pursuance  and  by  virtue 

shall    bo    prosecuted   by    such    com-  of  the  directions  and  powers  given   to 
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Sir  W.  Follett,  for  the  plaintiflf  in  error.     *     *     * 
Toddy,  Serjt.,  for  the  defendants  in  error.     *     *     * 
Mr.  Wightman,  on  the  same  side.     *     *     * 


Sir  W.  FoUeU,  in  reply.     * 

the     respective    commissianers    by    this 

By  Beet.  15,  the  appointment  of 
collectons  within  the  bills  of  mortality 
Mhall  belong  to  the  resident  commis- 
sioners (2). 

**  S.  49.  And  be  it  further  enacted, 
that  the  receivers-general,  their  deputy 
or  deputies,  are  hereby  empowered 
and  required  to  call  upon  and  hasten 
the  collectors  to  make  the  payments 
of  all  sums  received  by  them  of  such 
duties  as  aforesaid ;  and  in  default  of 
such  payment,  to  cause  the  same  to 
be  levied,  by  warrant  under  the  hands 
and  seals  of  any  two  or  more  of  such 
commissioners,  upon  the  collectors,  by 
distress  *and  sale  of  his  or  their  goods 
and  chattels,  such  sum  and  sums  of 
money  as  he  or  they  hath  or  have 
received,  and  as  ought  by  him  or  them 
to  have  been  paid,  and  is  not  paid  (3). 

*'S.  52.  And  be  it  further  enacted, 
that  if  any  such  collector  or  collectors 
shall  neglect  or  refuse  to  pay  any  sum 
or  sums  of  money  which  shall  be  by 
him  or  them  received  as  aforesaid  as 
in  and  by  this  Act  is  directed,  and 
shall  detain  in  his  or  their  hands  any 
money  received  by  them  or  any  of 
them,  and  not  pay  the  same  at  such 
time  as  by  this  Act  is  directed,  ur 
shall  have  wilfully  refused  to  give  an 
account  to  such  commissioners  as 
aforesaid  of  the  simis  by  him  or  them 
collected  ia  manner  before  directed, 
the  said  respective  commissioners,  or 
any  two  or  more  of  them,  in  their 
respective  junsdiction,  are  hereby 
authorized  and  empowered  to  imprison 
the  person  and  seize  and  secure  the 
estate,  as  well  freehold  as  copyhold, 


and  all  other  estate,  both  real  and 
personal,  of  such  collector  or  collectors 
to  him  or  them  belonging,  or  which 
shall  descend  or  come  into  the  hands 
or  possession  of  them  or  their  heirs, 
executors,  or  administrators,  where- 
soever the  same  can  be  discovered  and 
found;  and  such  commissioners  who 
shall  so  seize  and  secure  the  estate  of 
any  collector  or  collectors  shall,  and 
are  hereby  empowered  to  appoint  a 
time  for  a  meeting  of  the  commis- 
sioners for  such  division,  &c.  and 
there  to  cause  public  notice  to  be 
given  of  the  place  where  such  meeting 
shall  be  appointed,  ten  days  at  least 
before  such  meeting;  and  the  com- 
missioners present  at  such  meeting, 
or  the  major  part  of  them,  in  case 
the  accoimts  of  such  collector  be  not 
duly  delivered,  or  the  monies  detained 
by  any  such  collector  be  not  paid  or 
satisfied,  as  ought  to  be  done  accord- 
ing to  the  directions  of  this  Act,  shall 
be  and  are  hereby  empowered  and 
required  to  sell  and  dispose  of  all  such 
estates  which  shall  for  l^e  cause  afore- 
said be  seized  and  secured,  or  any  part 
of  them,  to  satisfy  and  pay  into  the 
hands  of  the  receiver-general  the  sum 
that  shall  not  be  so  accounted  for  or 
shall  be  so  detained  in  the  hands  of 
such  collector  or  collectors,  their  heirs, 
executors,  &c  respectively,  together 
with  the  reasonable  costs  and  charges 
of  recovering,  raising,  and  paying  the 
same,  which  costs  and  charges  shall 
be  ascertained  and  settled  by  the  said 
commissioners,  and  the  overplus  (if 
any)  shall  be  restored  to  the  person 
who  owned  the  estate  before  the  sale 
thereof  "(4). 


G  WYNNE 
t, 

6  URN  ELL. 

[678] 
[584] 
[587] 

[589] 


[  •578,  n.  ] 


(1)  The  words   in   italics   are   not  (3)  Compare  s.  116  of  Act  of  1880. 
represented  in  the  Act  of  1880.— E.  C.  — E.  C. 

(2)  Cf.  8.  73  of  the  Act  of  1880.—  (4)  Compare  s.  118  of  the  Act  of 
B.  C.  1880.— E.  C. 


48  1837-89.    H.  L.     7  CL.  &  FIN.  590—691.  [b.b. 

owYNKE     Thb  Lord  Chancellor: 

BuBNKLL.         There  are,  my  Lords,  some  questions  in  this  case  on  the  merits 
'■  ^  ^  -'       and  some  on  the  pleadings,  and  I  should  wish  to  frame  such  ques- 
tions to  the  Judges  as  will  procure  answers  satisfactory  in  every 
possible  way. 

His  Lordship  then  stated  generally  the  nature  of  these  questions, 
and  proposed  to  take  time  to  frame  them. 

Lord  Bbouqhah  agreed  with  this  proposal. 

1839.  The  following  were  the  questions  afterwards  proposed  for  the 

liL*       opinion  of  the  Judges: 

1.  A  bond  is  given  by  the  defendant,  as  surety  for  A.  B.,  a 
collector  of  assessed  taxes  for  the  parish  of  D.,  in  the  county  of  E., 
for  the  year  1828,  to  the  Commissioners  of  the  assessed  taxes,  with 
a  condition  to  the  following  effect:  "That  if  the  above-bounden 
A.  B.  do  and  shall  well  and  faithfully  demand  and  collect  all  and 
every  the  sum  and  sums  of  money  in  the  said  assessments  charged 
and  specified,  of  the  respective  persons  from  whom  the  same  shall 
or  may  be  payable,  and  shall  and  do,  in  case  of  non-payment 
thereof,  duly  enforce  the  powers  of  the  said  Acts  against  such 
persons  who  may  make  default  therein,  and  also  well  and  truly  pay 
or  cause  to  be  paid  unto  the  Beceiver-General  of  the  said  taxes, 
rates  and  duties  for  the  said  county  of  E.,  all  such  sum  and  sums 
[  •691  ]  of  money  *as  shall  come  to  the  hands  of  the  said  A.  B.  as  such 
collector,  upon  the  days  and  at  the  times  by  the  said  Acts  appointed 
for  the  payment  thereof,  and  according  to  the  true  intent  and  mean- 
ing of  the  said  Acts;  and  also  do  and  shall,  when  thereunto  required, 
at  such  times  and  places  as  shall  be  appointed  for  that  purpose, 
give  and  render,  or  cause  to  be  given  and  rendered  unto  the  Com- 
missioners appointed  or  to  be  appointed  to  put  the  said  Acts  in 
execution,  or  to  any  two  of  them,  a  just  and  true  account  in  writing 
of  all  such  sum  and  sums  of  money  which  he  the  said  A.  B.  shall 
have  collected  and  received  by  virtue  or  on  account  of  the  said 
assessments,  and  shall  forthwith  pay  and  deliver  the  same  unto 
the  said  Commissioners,  or  any  two  of  them,  or  unto  such  person 
or  persons  whom  they  or  any  two  or  more  of  them  shall  appoint, 
then  this  obligation  to  be  void,  or  else  to  remain  in  full  force 
and  effect.** 

A.  B.  paid  to  the  Beceiver-General  of  the  taxes  for  the  said 
county  all  the  sums  of  money  collected  and  received  by  him,  and 


VOL.  M.l         1839.     H.  L.    7  CL.  &  FIN.  591— 693.  4d 

which  came  to  his  hands  as  collector  for  the  year  1828,  at  the      GwnfNB 

proper  days  and  times  mentioned  in  the  condition,  and  appointed     burnkll. 

by  the  Acts  of  Parliament  (48  Geo.  III.  c.  99,  and  8  Geo.  IV.  c.  88) 

for  payment  thereof;  bat  he  did  not  pay  all  those  sums  to  the 

account  or  service  of  that  year,  but  a  part  only,  and  the  residue  he 

paid  to  the  account  or  service  of  former  years  for  which  he  had 

been  collector;  but  the  defendant  not  having  been  surety  for  the 

said  A.  B.  for  the  former  years ;  and  by  such  payment  the  account 

of  former  years  was  paid  up  and  satisfied.    Was  this  conduct  of 

A.  B.  a  breach  of  the  condition  of  the  bond  ? 

2.  A.  B.  had  after  the  time  of  such  breach  (supposing  that  a 
breach  took  place)  certain  lands  and  *goods  in  the  district,  and  [  •592  ] 
within  the  jurisdiction  of  the  said  Commissioners,  of  which  the 
Commissioners  had  knowledge,  before  an  action  was  brought  on 
the  bond  :  an  action  being  brought — Is  it  a  defence  to  that  action 
that  the  Commissioners  did  not  before  suit  seize  and  sell  the  said 
lands  and  goods  ? 

8.  Is  it  a  defence  to  such  action  that  the  Commissioners  did  not 
seize  and  sell,  supposing  that  the  Commissioners  had  no  knowledge 
before  the  commencement  of  the  suit  of  the  existence  of  such  lands 
or  goods  ? 

4.  To  an  action  on  such  a  bond  by  the  Commissioners,  a  plea 
was  pleaded  (the  fifth  plea),  to  which  there  was  a  replication  and 
rejoinder  as  set  out  in  the  special  verdict:  the  jury  found  that 
there  were  lands  and  goods  of  A.  B.  within  the  jurisdiction  after 
the  default  and  before  the  commencement  of  the  suit,  but  that  the 
Commissioners  had  not  notice  thereof:  ought  the  issue  raised  by 
the  rejoinder  to  be  found  for  the  plaintiff  or  the  defendant? 

5.  Supposing  the  verdict  to  be  entered  for  the  defendant  on  the 
said  issue,  and  supposing  it  is  not  a  defence  to  the  action  that  the 
lands  and  goods  of  A.  B.  were  not  sold  by  the  Commissioners  unless 
they  had  notice  (meaning  knowledge)  of  their  existence ;  can  the 
verdict  be  entered  for  the  plaintiff  non  obstante  veredicto,  on  the 
implied  confession  in  the  rejoinder,  that,  if  there  were  lands  and 
goods,  &c.,  the  Commissioners  (the  plaintiffs)  had  no  notice  of 
their  existence  ? 

6.  Supposing  the  judgment  could  not  be  so  entered,  and  the  issue 
raised  by  the  said  rejoinder  be  immaterial — Can  a  court  of  error 
award  a  repleader,  and  ought  it  to  do  so  in  this  case  ? 

7.  Supposing  a  court  of  error  cannot  or  should  not  award  a 
repleader,  what  judgment  ought  it  to  *pronounce?     Ought  it  to       [  ♦593} 

B.B. — VOL.  LI.  4 
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GwTNKB  be  a  judgment  for  the  plaintiffs  on  the  whole  record,  on  the  grotmd 
BuBNELL.  that  the  other  pleas,  or  the  issues  found  thereon,  contain  a  sufficient 
confession  or  afford  sufficient  proof  whereon  to  found  a  judgment 
for  the  plaintiffs,  disregarding  the  immaterial  issue  ? 

The  Judges  who  were  present  at  the  argument  (i)  differed  in 
opinion,  and  on  the  4th  July,  1839,  delivered  their  opinions 
seriatim,  in  answer  to  the  questions  which  had  been  proposed 
to  them. 

[The  opinions  of  Parke,  B.  and  Littledale,  J.  may  be  taken  as 
fairly  representing  the  opinions  (concurring  on  some  points  and 
differing  on  others)  of  the  several  Judges.] 

[  663  ]       Parke,  B.  : 

My  answer  to  the  first  question  proposed  by  your  Lordships  is, 
that  in  the  case  suggested  the  conduct  of  A.  B.  was  a  breach  of  the 
condition  of  the  bond,  by  which  he  was  "  well  and  truly  "  to  pay- 
to  the  Beceiver; General  all  the  sums  of  money  collected  by  him, 
according  to  the  true  intent  and  meaning  of  the  statutes  43  Geo.  III. 
c.  99,  and  3  Geo.  IV.  c.  88. 

It  seems  to  me  that  this  condition  is  to  be  construed  precisely  in 
the  same  way  as  if  another  person  had  been  collector  for  a  former 
year,  the  appointment  being  annual ;  and  it  could  not  admit  of  the 
least  doubt  but  that  it  would  have  been  a  breach  of  such  a  condition 
if  the  money  received,  instead  of  having  been  paid  to  the  Eeceiver- 
General  to  the  account  of  the  year  for  the  year  for  which  it  was 
received,  had  been  lent  to  a  former  collector,  to  enable  him  to  pay 
his  arrears,  although  that  collector  had  really  so  applied  it.  The 
question  is  precisely  the  same,  so  far  as  relates  to  the  breach  of  the 
condition  of  the  bond ;  and  the  payment  to  the  account  of  a  wrong 
year  is  in  effect  an  appropriation  by  A.  B.  to  the  payment  of  his 
own  debt ;  though  certainly  the  damage  is  not  the  same,  from  the 
circumstance  of  this  debt  being  due  to  the  public,  as  if  he  had 
applied  it  to  the  payment  of  a  private  debt  of  his  own.  It  makes, 
however,  a  most  material  difference  to  the  parishioners,  who  are  a 
fluctuating  body,  whether  the  collections  of  each  year  are  paid  to 
the  account  of  that  year  or  to  that  of  a  former  year,  for  which  the 
same  person  has  acted  as  collector.  In  the  latter  case  suspicion  is 
lulled,  and  no  inquiry  made  until  the  sureties  of  the  former  year, 
or  the  collector  himself,  are  dead  or  insolvent ;  and  the  inhabitants 

(1)  Littledale,  J.,  Yaughan,  J.,  CKirney,  B.,  Williams,  J.,  Coleridge, 
Parke,  B.,  Bosanquet,  J.,  Patteson,  J.,      J.,  and  Coltzoan,  J. 
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of  the  parish  are  rendered  liable  for  the  arrears  due  from  their  pre-      Gwynnb 
decessors,  and  have  the  amount  levied  upon  them — an  evil  which     bubnbll. 
might  *have  been  avoided  if  each  year's  collection  had  been  duly       [  •65*  ] 
paid,  as  it  ought  to  have  been,  to  the  account  of  that  year. 

In  answer  to  th3  second  question  proposed  to  her  Majesty's 
Judges,  I  have  humbly  to  state  the  same  opinion  which  I  did  in 
the  Court  below :  that  it  is  no  defence  to  the  action  on  the  bond 
that  the  defaulter  had  lands  and  goods  within  the  district,  and  that 
the  (Commissioners  had  knowledge  of  their  existence  before  the 
action  brought,  and  did  not  before  suit  seize  and  sell  them. 
This  question  depends  entirely  on  the  proper  construction  to 
be  put  on  the  43  Geo.  III.  c.  99,  s.  X3,  coupled  with  other 
provisions  of  that  statute. 

The  13th  section  of  the  43  Geo.  III.  c.  99,  enacts  that  security 
shall  be  given  by  collectors  by  bond,  with  sureties,  if  required  by 
the  Commissioners,  and  that  "  every  such  bond  given  by  way  of 
such  security  as  aforesaid  shall  be  prosecuted  by  such  Commissioners, 
on  any  failure  or  default  by  the  collector: "  provided  always  that 
"no  such  bond  shall  be  put  in  suit  against  any  surety  for  any 
deficiency  other  than  what  shall  remain  unsatisfied  after  sale  of 
the  lands  and  goods  of  such  collector,  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  respective  Commissioners 
by  this  Act."  These  directions  and  powers  are  contained  in 
section  52,  by  which,  in  case  of  default  by  a  collector  in  paying 
the  money  received  by  him,  the  respective  Commissioners,  or  any 
two  of  them,  in  their  respective  jurisdictions,  are  empowered  and 
authorised  (not  required)  to  imprison  his  person,  and  seize  and 
secure  the  estate,  both  real  and  personal,  belonging  to  him  or 
which  shall  descend  or  come  to  the  hands  or  possession  of  his 
heirs,  executors,  or  administrators,  wheresoever  the  same  can  be 
discovered  and  found  ;  and  the  Commissioners  *who  shall  seize  [  •665  ] 
and  secure  the  estate  shall  appoint  a  time  for  a  meeting  of  all  the 
Commissioners,  who  are  empowered  and  required  to  sell  and  dispose 
of  the  collector's  estate,  to  satisfy  the  arrears  and  costs,  if  the 
collector  does  not  pay. 

These  being  the  material  provisions  of  the  statute,  it  seems  to 
me — first,  that  according  to  their  true  construction,  it  is  discre- 
tionary in  the  Commissioners  whether  they  will  seize  or  not ;  and 
that  if  they  do  not  choose  to  seize,  they  may  put  the  bond  in  suit ; 
and  that  the  proviso  does  not  operate  unless  they  do  seize — and, 
secondly,  that  if  the  proviso  be  obligatory  on  the  Commissioners 

4— a 
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GwTHKB     in  all  cases,  it  does  not  constitate  a  condition  precedent,  bat  is 
BuBNBLL     directory  only. 

The  52nd  section,  of  which  I  have  stated  the  substance,  appears 
to  me  to  leave  it  clearly  in  the  discretion  of  the  Commissioners 
whether  they  will  seize  the  estate  or  not :  they  have  the  power  of 
determining  whether  it  is  worth  while,  considering  the  nature  of 
the  property,  its  probable  value,  and  the  difficulty  and  expense  of 
obtaining  and  converting  it,  to  put  in  force  the  power  of  seizure. 
The  proviso,  therefore,  in  the  18th  section,  which  expressly  refers 
to  the  directions  and  powers  in  the  52nd  section,  and  which  are 
discretionary,  ought  to  be  read  just  as  if  the  former  section  had 
provided  that  the  bond  should  not  be  put  in  suit  for  any  deficiency 
other  than  such  as  remained  after  sale  of  the  estate,  real  and 
personal,  pursuant  to  the  discretionary  power  vested  in  the  Com- 
missioners by  the  52nd  section ;  that  is,  "  if  the  Commissioners 
should  think  fit,  in  their  discretion,  to  seize  the  estate,  real  and 
personal."  If  this  is  not  done,  this  consequence  will  follow — that 
the  Commissioners,  who  have  a  discretion  by  the  52nd  section,  and 

[•666]  that,  no  doubt,  for  the  benefit  of  the  parish  at  *large,  and  the 
public,  and  all  persons  interested,  to  seize  or  not,  are  yet  com- 
pellable to  do  so,  under  the  penalty  of  not  being  able  to  sue  on  the 
bond  for  the  deficiency  if  they  do  not :  so  that,  if  they  in  their 
discretion  think  the  public  interest  and  the  interests  of  all  best 
consulted  by  not  incurring  the  expense  of  a  seizure  of  property  of 
no  value,  the  public  must  suffer  by  losing  the  remedy  on  the  bond 
against  the  sureties ;  for  it  is  in  truth  their  loss.  If  the  Com- 
missioners took  this  bond  and  were  acting  for  their  own  benefit, 
there  might  be  some  reason  for  saying  that,  if  they  did  not  choose 
first  to  take  the  estate  of  the  principal,  they  should  not  sue  the 
surety ;  but  if  they  act,  as  they  do,  not  for  themselves  but  for  the 
public,  it  appears  to  be  impossible  to  preserve  the  discretion  given 
by  the  52nd  section,  without  qualifying  the  13th  section,  and 
making  the  proviso  therein  a  contingent  direction  or  order  not  to 
sue,  if  the  discretion  should  be  exercised,  until  the  sale  should 
have  been  completed.  I  am  therefore  of  opinion  that  this  proviso 
in  the  13th  section  has  no  operation,  unless  the  Commissioners 
choose  to  seize  under  the  powers  of  the  52nd  section. 

But  if  this  construction  be  not  correct,  and  the  proviso  is 
obb'gatory  on  the  Commissioners  in  all  cases,  then  arises  the 
other  question — is  the  compliance  with  the  enactment  a  condition 
precedent,  and  the  non-compliance  a  bar  to  the  action?    I  mast 
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say  that  I  am  of  opinion  that  it  is  not.  In  the  first  place,  the  Gwtkitb 
language  of  the  proviso  is,  not  that  no  action  shall  lie  or  be  main-  ruknbll. 
tained  on  the  bond,  but  it  comes  by  way  of  qualification  on  the 
former  part  of  the  clause,  which  commands  the  Commissioners  to 
prosecute  the  bond  on  any  failure  or  default.  It  is,  therefore,  a 
command  to  them  not  to  put  the  bond  in  suit  *in  the  particular  [  *657  ] 
case  contemplated  by  the  proviso;  but  it  is  no  more.  Had  the 
Legislature  intended  to  make  the  non-compliance  with  this  regula- 
tion an  absolute  bar,  I  cannot  help  thinking  they  would  have  used 
different  language.  But  it  is  not  on  the  use  of  the  precise  expression 
that  I  place  so  much  reliance,  as  on  the  consideration  of  the  con- 
sequences to  which  the  construction  contended  for  would  lead.  If 
we  construe  the  words  literally,  and  say  therefore  that  no  action  is 
maintainable  unless  they  seize  and  sell  the  lands  and  goods  of  the 
defaulter,  whether  they  have  knowledge,  or  by  reasonable  inquiry 
could  obtain  the  knowledge  of  them  or  not,  no  action  could  be 
safely  brought ;  and  the  public,  whose  suit  it  is,  would  be  defeated 
of  their  remedy  by  proof  of  the  collector  having  any  interest  what- 
soever, in  possession  or  reversion,  however  remote,  in  lands,  or  any 
goods,  however  small  in  value  (and  there  is  none,  however  poor, 
who  has  not  some),  in  any  place  within  the  jurisdiction  of  the 
Commissioners,  or  even  without  it ;  for  it  may  be  made  a  question 
whether,  under  the  52nd  section,  their  power  does  not  extend  to 
lands  and  goods  anywhere.  This  construction  would  operate 
practically  to  defeat  the  remedy  on  the  bond  altogether.  The 
consequences,  therefore,  to  which  such  a  construction  would  lead, 
at  all  events  would  require  some  implied  exception  in  the  provision 
of  the  statute ;  and  it  is,  I  understand,  conceded  by  many  of  my 
learned  brethren  that  it  cannot  be  a  condition  precedent  in  all 
cases.  If  the  Commissioners  have  notice  or  knowledge  of  the 
existence  of  such  lands  or  goods,  it  is  said  that  the  sale  must  be 
a  condition  precedent ;  otherwise  not :  but  if  so,  can  we  say  that, 
if  they  could  with  reasonable  diligence  ascertain  their  existence, 
the  sale  should  not  in  that  '''case  also  be  a  condition  precedent  ?  [  *65S  ] 
There  is  a  difficulty  in  drawing  a  distinction  between  the  two  cases ; 
and  much  difficulty  also  in  determining  the  fact  of  knowledge  or 
of  the  power  to  ascertain  the  existence  of  lands  or  goods.  Is  such 
knowledge  or  power  of  one  of  the  Commissioners  (a  somewhat 
numerous  body)  to  be  sufficient  ?  These  inconveniences  and 
difficulties,  coupled  with  the  want  of  a  direct  and  positive  enact- 
ment that  the  sale  shall  be  a  condition  precedent,  induce  me  to 
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QwYNNB  think  that  the  proviso  (if  not  discretionary,  of  which  I  have  said 
BuRNELL.  enough),  was  directory  only  to  the  Commissioners  who  act,  to  take 
all  proper  steps  in  the  first  instance.  It  does  not  follow,  because  it 
is  directory,  that  it  is  not  obligatory :  and  I  conceive  that,  for  the 
non-compliance  with  that  proviso,  there  would  be  a  remedy  either 
at  law  or  in  equity  ;  though  the  want  of  such  remedy  would  not,  as 
it  seems  to  me,  necessarily  prevent  the  clause  from  being  construed 
to  be  directory. 

For  these  reasons,  I  cannot  help  thinking  that  the  Legislature 
did  not  intend  the  proviso  in  question  to  be  a  condition  precedent, 
and  that  the  existence  of  lands  or  goods  unsold,  should  under  any 
circumstances  be  a  bar  to  the  action. 

My  answer  to  the  second  question  which  your  Lordships  have 
proposed,  includes  an  answer  to  the  third.  For  the  reasons  I  have 
given  before,  I  think  that  it  is  no  defence  to  an  action  on  the  bond, 
that  the  Commissioners  did  not  seize  and  sell  lands  or  goods  of  the 
defaulter,  of  the  existence  of  which  they  had  no  knowledge,  before 
the  commencement  of  the  suit. 

To  the  fourth  of  your  Lordships'  questions,  my  answer  is,  that, 
in  the  case  supposed,  the  verdict  o  jght  to  be  entered,  on  the  issue 
raised  by  the  rejoinder,  for  the  defendant, 
r  659  ]  The  plea  (the  fifth)  is  in  substance  (in  as  far  as  it  is  material  to 

state  it),  that  the  collector  performed  so  much  of  the  condition  of 
the  bond  as  relates  to  the  receiving  all  the  monies  assessed  from 
the  persons  liable  ;  and,  as  to  his  deficiency  in  accounting  for  what 
he  received,  that  he  was  possessed  of  and  entitled  to  divers  lands 
and  goods  as  of  his  own  property,  within  the  jurisdiction  of  the 
Commissioners,  of  which  the  plainti£fs  had  notice,  and  which  lands 
and  goods  still  remain  unsold.  The  replication  to  this  plea  is,  that 
the  collector,  after  this  breach  of  the  condition,  had  no  lands  within 
their  jurisdiction  which  the  Commissioners  could  seize  and  sell,  of 
which  they  had  notice.  The  rejoinder  drops  all  mention  of  the 
notice,  and  simply  avers  that  there  were  lands  which  the  Com- 
missioners could  and  might  have  seized  and  sold  ;  and  concludes  to 
the  country ;  and  the  plaintiffs  add  the  similiter.  I  think  this  issue 
was,  for  reasons  I  shall  afterwards  give,  wholly  immaterial,  or 
rather,  in  reality,  no  issue  at  all ;  and  if  a  court  of  error  had  a 
power  to  award  a  repleader,  it  ought  to  award  it :  but  I  think  the  jury 
ought,  upon  the  fact  found,  which  is  that  there  were  lands  which  the 
Commissioners  could  have  seized  and  sold,  to  have  found  for  the 
defendant ;  for  that  is  the  averment  he  makes  in  tendering  the  issue. 
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But  supposing  the  verdict  to  be  so  entered,  then,  upon  the  Gwynke 
supposition  contained  in  your  Lordships'  fifth  question,  I  am  of  burnell. 
opinion  that  this  was  an  immaterial  issue,  upon  which  a  repleader 
ought  to  have  been  awarded  (confining  my  opinion  at  present  to  the 
question  on  the  fifth  plea,  and  the  pleadings  arising  out  of  it),  if 
the  court  of  error  had  power  to  do  so ;  but  that  judgment  7ion 
obstante  veredicto  cannot  be  entered  for  the  plaintiffs. 

The  principle  upon  which  such  a  judgment  proceeds  as  against  [  660  ] 
a  defendant,  is,  that  he  has  confessed  the  plaintiff's  action,  and 
avoided  it  by  matter  which  is  in  substance  no  answer  to  the 
plaintiff's  action ;  and  in  such  a  case,  although  the  issue  raised 
upon  that  matter  has  been  found  for  the  defendant,  yet  the  Court 
gives  judgment  for  the  plaintiff  as  upon  a  confession.  There  are 
four  descriptions  of  judgments  for  a  plaintiff — on  verdict,  demurrer, 
nil  dicit,  and  confession :  Rex  v.  Philips  (i) ;  and  this  belongs  to 
the  last,  and  is  classed  under  that  head ;  and  all  the  cases  in  the 
books,  which  I  have  been  able  to  find,  are  founded  on  that  principle. 
Thus,  in  the  form  referred  to  by  my  brother  Coltman  (2),  the  judg- 
ment proceeds  upon  the  confession  in  the  plea  of  the  matters  in  the 
declaration,  and  want  of  sufficient  matter  in  bar.  The  same  in 
Garthew,  and  other  authorities  (3).  The  cases  of  iMcy  v.  lieytioUh  (4), 
Rex  V.  Philips  (5),  Drayton  v.  Dale  (6),  Earl  of  Lonsdale  v.  Nelson  (7), 
Lambert  v.  Taylor  (s)y  Clears  v.  Stevens  (9),  Leivis  v.  demerit  (10),  and 
Richards  v.  Bennett  (11),  are  all  cases  of  judgments  on  pleas  in  con- 
fession and  avoidance  bad  in  substance  :  for,  if  bad  in  form  merely,. 
such  a  judgment  will  not  be  given:  Staples  v.  Heydon  (12).  And, 
after  a  very  diligent  search,  I  have  not  been  able  to  discover  a  single 
case  of  this  species  of  judgment  on  any  other  pleas  than  those 
which  are  technically  in  confession  and  avoidance. 

It  is  said  that,  if  a  plea  traverses  one  out  of  several  matters        [  66I  ] 
alleged  in  the  declaration,  it  confesses  the  remainder  to  be  true ; 
and  in  like  manner  the  rejoinder  confesses  such  part  of  the  replica- 
tion as  it  does  not  deny.     But  I  do  not  think  it  confesses  the 

(1)  Strange,  395.  Dowl.  &  Ry.  556). 

(2)  14  Viner's  Abridgment,  Judg-  (8)  4  B.  &  C.  138 ;  6  Dowl.  &  Ey. 
ment,  (1).),  pi.  1.  188. 

(3)  Carth.  372;    2  Rolle's  Abridg-  (9)  8  Taunt.  413. 

ment,  99 ;  WiUes,  365,  366.  (10)  22  R.  R.  530  (3  B.  &  Aid.  702). 

(4)  Cro.  Eliz.  214.  (11)  25  R.  R.  372  (1  B.  &  C.  223; 

(5)  Str.  394.  2  Dowl.  &  Ey.  389). 

(6)  26  B.  E.  3d6  (2  B.  &  C.  293;  3          (12)  2  Ld.  Bay.  924;  6  Mod.  10; 
Dowl.  A  By.  534).  2  Salk.  579;  3  Salk.  121. 

(7)  26  B.  E.  363  (2  B.  &  C.  302;  3 
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GwYNVE  remainder  in  the  sense  which  is  required  to  found  such  a  judgment : 
BuBNKLL.  Hudson  V.  Jones  (i).  That  which  is  traversable,  and  not  traversed, 
may  be  said  no  doubt  to  be  admitted  for  some  purpose ;  that  is,  it 
cannot  be  made  a  matter  in  dispute  on  the  trial ;  and  if  it  were 
taken  by  protestation  under  the  form  of  pleading,  before  the  new 
rules,  the  matter  would  have  been  equally  put  out  of  the  issue  : 
but  there  would  have  been  great  difficulty  in  maintaining  that  this 
was  a  confession  for  the  purpose  of  giving  the  plaintiff  judgment. 
The  effect  of  a  traverse  of  one  fact  out  of  many  is  merely  this — 
that  the  party  pleading  rests  his  defence  on  a  denial  of  that  fact 
only  ;  but  if  the  decision  of  it  in  favour  of  the  defendant  turns  out 
to  be  immaterial,  I  conceive  the  Court  cannot  give  judgment  as  on 
a  confession  of  the  other  facts.  I  am  fortified  in  this  opinion,  not 
merely  by  the  absence  of  any  authority  to  warrant  such  a  judg- 
ment, but  by  some  cases  of  a  similar  nature,  in  which  the  Courts 
have  decided  that  a  repleader  ought  to  be  awarded.  For  if  the 
position  be  true  that  a  defendant  confesses  that  fact  in  a  declara- 
tion or  replication  which  he  does  not  deny,  it  must  be  equally  true 
of  a  plaintiff  denying  one  matter  which  is  immaterial,  out  of  several 
matters  in  a  good  plea ;  and  yet,  in  a  case  like  this,  Lord  Holt 
says,  in  Pitts  v.  Polehampton  (2),  there  must  be  a  repleader.  In 
Serjeant  v.  Fairfax  (3),  or  Serjeant  v.  Madox  (4),  which  was  an 
[  *662  ]  action  of  debt  for  rent  against  the  assignee  of  the  ^lessee  (as  it 
seems  from  the  latter  report),  the  plea  was,  that  the  defendant 
assigned  over  to  a  stranger,  with  the  consent  of  the  plaintiff; 
and  the  issue  was  on  the  consent ;  and,  after  verdict,  whether  for 
the  plaintiff  or  defendant  is  uncertain,  a  repleader  -was  awarded. 
The  case  is  reported  several  times  in  Eeble,  and  this  appears  to  be 
the  result :  but  I  must  own  that  no  great  weight  ought  to  be  attached 
to  this  authority,  from  the  inaccurate  mode  in  which  it  appears  to 
have  been  reported.  In  a  recent  case  in  the  Exchequer — Plummer 
V.  Lee  (6) — the  Court  decided  that,  where  the  defendant  traversed 
an  immaterial  averment,  there  could  not  be  judgment  non  obstante 
veredicto,  but  that  there  must  be  a  repleader. 

For  these  reasons,  I  cannot  help  thinking  that,  if  the  replication 
in  this  case  had  averred  two  distinct  facts,  and  the  rejoinder  had 
traversed  one  which  was  immaterial,  and  was  found  for  the  defen- 
dant, it  would  not  have  admitted  the  other,  so  as  to  warrant  a 

(1)  1  Salk.  91.  (3)  1  Lev.  32. 

(2)  1  Ld.   Bay.   391 ;   iS.    C.  nom.  (4)  1  Keble,  23. 
Witts  V.  PoUhamjpton,  3  Solk.  305.                     (5)  2  M.  &  W.  495. 
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jadgment  non  obstante  veredicto.  But  even  if  it  were  so,  the  doctrine  Gwyknb 
would  not  apply  to  sach  a  case  as  this ;  for,  here,  in  truth,  the  issue  bubnbll. 
is  immaterial — one  on  which  no  judgment  can  be  given  ;  not  because 
an  immaterial  fact  is  traversed,  but  because  there  is  in  reality  no 
issue  at  all,  no  affirmance  on  one  side  of  the  same  proposition  which 
is  denied  by  the  other :  and  the  case  belongs  to  a  numerous  class 
of  immaterial  issues  which  are  to  be  found  in  the  books,  where 
issue  is  taken  by  one  party  on  that  which  is  not  alleged  by  the 
other.  I  would  instance  the  case  of  Enys  v.  Mohun  (i),  which  was 
an  action  against  the  assignee  of  a  lease,  to  whom  the  estate  of  a 
lessee  had  come  by  assignment,  and  the  plea  was  that  the  lessee  did 
not  assign  to  the  ^defendant ;  and,  after  issue  joined,  a  repleader  [  *663  ] 
was  awarded,  it  being  an  issue  joined  on  what  was  not  alleged  in 
the  declaration :  and  the  cases  in  Gilbert's  C.  P.  48,  Sandback  v. 
Turvey  (2),  and  Walker  v.  Bi'ook  (3),  all  afford  instances  of  the  same 
kind.  In  the  present  case,  the  replication  is,  that  the  collector 
had  not  any  lands  of  which  the  Commissioners  had  notice ;  which 
pleading  is  bad  on  special  demurrer,  as  being  a  negative  pregnant, 
that  is,  an  issue  that  rather  supposes  an  affirmative  than  the  con- 
trary ;  but  good  after  verdict :  Gilb.  C.  P.  158.  If  the  replication 
had  been  proper,  it  should  either  have  denied  that  there  were  lands, 
or  admitted  that  there  were,  and  averred  that  the  Commissioners 
had  no  notice  of  them :  but  this  informal  replication  does  not  deny 
that  there  were  lands,  nor  does  it  admit  that  there  were ;  but  it 
means  in  effect  this — either  that  there  were  no  lands,  or,  if  there 
were,  that  the  Commissioners  had  no  notice  of  them.  The  rejoinder 
contains  no  answer  to  this  proposition,  but  avers  simply  that  there 
were  lands — a  fact  that  was  never  denied  by  the  plaintiffs ;  and  on 
this  ground  I  am  satisfied  that  this  is  a  purely  immaterial  issue 
(more  properly,  no  issue  at  all),  which  is  not  cured  by  verdict^  upon 
which  no  judgment  can  be  given,  and  for  which,  in  the  Court  below, 
a  repleader  ought  to  have  been  awarded. 

In  answer  to  the  sixth  question  proposed  by  yojar  Lordships,  I 
have  to  state  that,  in  my  opinion,  it  is  not  competent  for  a  court  of 
error  to  award  a  repleader.  Upon  this  point  we  have  the  express 
authority  of  Lord  Hale — Holbech  v.  Bennet  (4), — who  said  that 
that  course  had  then  been  disused  more  than  one  hundred  years, 
and  could  no  longer  be  practised.     To  *the  same  effect  is  Crosse  v.       [  *664  ] 

(1)  Str.  847;   1  Bamardiston,  182,  (3)  1  Ld.  Ray.  133. 

220.  (4)  2   Saund.    319   a;    S.  C.  nom. 

(2)  Cro.  Jac.  685.  Bolbech  y.  Bennett,  2  Lev.  12. 
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GwrNNB  Bilstofi  (i) ;  and  I  believe  no  instance  can  be  found  in  recent  times 
Bdbnkll.  of  such  a  proceeding.  The  reason  for  this  probably  is,  that  the 
authority  given  by  the  writ  of  error  is  confined  to  giving  judgment, 
whether  of  reversal,  affirmance,  or  venire  de  novo,  on  the  existing 
record ;  and  that  the  parties  are  not  before  them  to  replead.  They 
have  no  day  in  Court,  and  are  not  necessarily  present  when  the 
judgment  is  pronounced.  The  defendant  in  error  has  the  means 
of  compelling  the  plaintiff  in  error  to  assign  errors,  by  scire  facias 
quare  executionem  non  ;  and  the  plaintiff  in  error  may  oblige  the 
defendant  to  appear  and  join  in  error,  by  scire  facias  ad  audiendum 
errores ;  or  the  defendant  may  come  freely :  but,  this  done,  the 
record  in  error  does  not  usually  state  the  presence  of  both  parties 
when  judgment  is  given  ;  and  judgment  may  certainly  be  affirmed 
in  the  absence  of  the  defendant,  as  is  stated  by  Powell,  J.  in  Staples 
V.  Heydon  (2).  Be  this  as  it  may,  there  is  no  doubt  but  a  court  of 
error  does  not  now  possess  that  power.  If  a  court  of  error  could 
award  a  repleader,  I  think  it  ought  to  do  so  in  this  case. 

I  think  the  answer  to  the  seventh  question  proposed  by  your 
Lordships  ought  to  be,  that  the  judgment  should  be  for  the 
plaintiffs  non  obstante  veredicto,  on  the  ground  that  the  fifth  plea 
confessed  the  right  of  action  on  the  bond,  and  did  not  avoid  the 
same  by  sufficient  matter;  that  is,  that  the  judgment  should  be- 
affirmed.  But  if  I  am  wrong  in  supposing  that  the  sale  of  the 
lands  was  not  a  condition  precedent,  then  I  am  of  opinion  that  the 
judgment  for  the  plaintiffs  below  ought  to  be  reversed  simply;  and 
[  *665  ]  they  must  begin  de  novo.  I  do  not  think  that  any  aid  can  *be 
lawfully  derived  from  the  other  pleadings  in  this  case,  though  I 
am  not  prepared  to  say  that  it  may  not  in  some  cases.  It  was  said 
in  Goodburne  v.  Boxvman  (3),  and  very  truly,  that  "  most  of  the  cases 
in  which  the  question  respecting  a  repleader  has  been  considered » 
were  before  the  statute  of  Anne,  when  only  one  plea  could  be  put 
upon  the  record  ;  *'  and  that,  '4f  such  plea  did  not  contain  a  con- 
fession, there  was  no  part  of  the  record  by  which  the  deficiency- 
could  be  supplied."  The  Lord  Chief  Justice  proceeds  to  state, 
that,  in  that  case,  there  was  ''  a  verdict  upon  the  general  issue ; " 
and  that,  although,  in  considering  the  merit  or  demerit  of  any 
individual  plea,  recourse  cannot  be  had  to  another,  unless  expressly- 
referred  to  by  such  plea ;  yet,  as  the  application  to  enter  the  verdict 
is  founded  upon  the  whole  record,  upon  which  it  appears  that  the 

(1)  6  Mod.  103.  (3)  35  R.  B.  604  (9  Bing.  532;  2 

(2)  6  Mod.  *J.  Moove  &  Scott,  700). 
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defendants  have  committed  the  grievance  complained  of,  and  have  Owtykne 
not  shown  any  sufficient  justification,  it  may  be  considered,  that,  in  BnRN*ET.L. 
that  point  of  view,  there  is  enough  to  warrant  the  application — 
for  judgment  iion  obstante  veredicto;  and  that  **no  rule  is  better 
established  than  this,  that  the  Court  will  not  grant  a  repleader, 
except  where  complete  justice  cannot  be  answered  without  it ;  "  and 
he  cites  Symmers  v.  Rex  (i)  as  an  authority. 

This  doctrine  so  laid  down  by  the  Chief  Justice  is  I  believe  new. 
At  first  I  felt  considerable  doubt  as  to  its  being  well  founded :  but 
it  is  extremely  convenient  and  reasonable ;  and  I  am  not  prepared 
to  say  that  any  valid  objection  can  be  made  to  it,  provided  it  be 
explained  and  qualified  in  the  manner  I  will  mention  :  but  unfortu- 
nately that  qualification  will  exclude  the  present  case.  Where  it 
applies,  a  *new  mode  of  entering  up  the  judgment  upon  the  record  [  •cefi  ] 
would  be  required,  treating  the  issue  found  for  the  defendant  as 
immaterial,  and  proceeding,  notwithstanding  the  verdict  on  that 
issue,  to  give  judgment  upon  the  other  issue  found  for  the  plaintiff. 
Xor  am  I  satisfied  that  the  doctrine  laid  down  by  the  Chief  Justice 
would  not  apply  to  a  case  in  which  the  other  issues,  one  or  more, 
being  each  material  and  decisive  of  the  whole  cause  of  action,  are 
each  found  for  the  plaintiff,  although  they  severally  or  together  did 
not  confess  or  traverse  all  the  material  facts  alleged  in  the  declara- 
tion :  for  it  may  be  well  said  that  a  repleader  is  to  be  granted,  to 
enable  the  parties  to  plead  properly  such  a  plea  as^ would  be  decisive 
of  the  action ;  and  if  they  have  already  done  so,  under  the  power 
given  by  the  statute  of  Anne,  and  raised  one  or  more  correct  issues, 
each  of  which  would  decide  the  action,  and  the  Court  may  give 
judgment  on  the  finding  on  the  material  issue  or  issues,  such  a 
coarse  is  unnecessary  :  and  I  am  disposed  to  think,  on  that  ground, 
after  full  consideration,  that  the  Court  of  Exchequer  was  wrong  in 
awarding  a  repleader  in  the  case  of  Plummer  v.  Lecy  already  referred 
to ;  although  it  would  have  been  rightly  awarded,  if  the  only  plea 
bad  been,  the  traverse  of  the  immaterial  fact  alleged  in  the  declara- 
tion. But  I  am  of  opinion  that  this  doctrine  will  not  help  the 
plaintiffs  in  this  case;  because  the  matter  of  the  fifth  plea  has 
never  been  tried  at  all  by  a  proper  issue.  The  defendant  had 
liberty  to  plead  that  plea,  and  has  a  right  to  all  the  benefits  of  it ; 
and  if  it  be  good  in  point  of  law  (which  for  this  purpose  I  must 
assume),  he  had  a  right  to  have  the  facts  properly  disposed  of  by  a 
proper  issue.  This  has  not  been  done :  as  the  issue  was  found  in  his 
(J)  Per  AsHHUKST,  J.,  Cowp.  510. 
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QwTNNB      favoar,  he  would  have  a  right  to  ask  for  a  repleader  *if  the  plea  stood 

BuB^ELL.     alone,  and  cannot  be  deprived  of  that  right  if  it  is  joined  with  others. 

[  *667  ]  J  ^Q2  therefore  of  opinion,  that,  assuming  the  fifth  plea  to  be 

good,  the  other  pleadings  would  not  help  the  plaintiffs,  and  the 

judgment  ought  to  be  reversed. 

*  «  «  «  * 

[  678  ]  LiTTLBDALB,  J.  :  > 

In  answer  to  the  first  question  proposed  by  your  Lordships,  I  am 
of  opinion  that  the  conduct  of  A.  B.  was  a  breach  of  the  condition 
of  the  bond,  for  the  reasons  already  given  by  my  learned  brothers. 

The  second  and  third  questions  are  so  much  connected  together, 
that,  with  the  leave  of  the  House,  I  should  propose  to  give  an  answer 
which  applies  to  both. 

Two  questions  arise  on  the  construction  of  the  statute  of  43 
Geo.  III.  c.  99.  The  first  is,  whether  the  sale  of  the  lands  and 
goods  of  the  collector  be  a  condition  precedent  to  putting  the  bond 
in  suit  against  the  surety.  The  second  is,  whether,  if  it  be  a  con- 
dition precedent,  it  applies  to  all  the  lands  and  goods  of  the  collector, 
or  only  to  those  which  were  known  to  the  Commissioners ;  and  I 
use  the  term  "  known,"  because  the  word  "  notice,"  which  occurs  in 
the  pleadings,  sometimes  means  that  knowledge  which  is  acquired 
by  specific  information  given  with  a  particular  object,  as  in  the 
instance  of  notice  of  dishonour  of  bills  of  exchange,  and  other 
cases ;  but,  as  applicable  to  the  present  case,  I  mean  by  the  term 
"  known,"  knowledge,  in  whatever  way  it  is  acquired. 

Upon  the  first  of  these  points,  I  think  the  sale  of  the  lands  and 
goods  of  the  collector  is  a  condition  precedent  to  putting  the  bond 
in  suit.  The  18th  section  of  the  48  Geo.  III.  c.  99,  after  prescribing 
the  form  of  the  bond  of  the  surety,  says,  that  ''every  such  bond 
given  by  way  of  such  security  as  aforesaid  shall  be  prosecuted  by 
the  Commissioners  on  any  failure  or  default  of  the  collector : "  and 
then  there  immediately  follows  this  proviso — "provided  always, 
[  *679  ]  that  no  such  bond  shall  be  put  in  suit  against  any  surety,  *for 
any  deficiency  other  than  what  shall  remain  unsatisfied  after  sale 
of  the  lands,  tenements,  goods  and  chattels  of  such  collector,  in 
pursuance  and  by  virtue  of  the  directions  and  powers  given  to  the 
Commissioners  by  this  Act.'*  Here,  therefore,  is  a  provision  that 
the  bond  shall  not  be  put  in  suit  for  any  deficiency  other  than  what 
shall  remain  unsatisfied  after  a  particular  thing  done.  It  is  quite 
clear,  that,  if  the  lands  and  goods  have  been  sold,  the  bond  can  only 
be  put  in  suit  for  the  difference  ;  but  if  there  are  lands  and  goods^ 
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and  fhey  can  be  sold  by  the  Gommissioners  under  the  powers  and  Gwtnks 
directions  of  the  Act,  the  meaning  of  the  clause  is,  that  the  deficiency  burnell. 
must  be  ascertained  first ;  for,  otherwise,  it  is  putting  the  bond  in 
suit  for  the  whole,  where  the  Act  says  it  shall  only  be  so  for  a 
deficiency.  It  is  a  very  reasonable  provision  for  a  surety,  that  he 
shall  not  be  called  upon  until  all  has  been  got  from  the  collector 
that  can  be  raised. 

But  it  is  necessary  to  see  what  are  the  powers  and  directions 
given  by  the  Act,  by  which  the  deficiency  is  to  be  ascertained. 
They  are  contained  in  the  52nd  section,  which  enacts,  that  if  the 
collector  makes  default  in  the  particulars  enumerated,  the  Com- 
missioners are  authorized  and  empowered  to  imprison  the  person, 
and  seize  and  secure  the  estate,  both  real  and  personal,  of  the 
collector,  wheresoever  the  same  can  be  discovered  and  found :  and 
the  Commissioners  who  shall  so  seize  and  secure  the  estate  shall 
and  they  are  empowered  to  appoint  a  time  for  a  meeting  of  the 
Commissioners ;  and  the  Commissioners  present  at  such  meeting,  in 
case  the  accounts  of  the  collector  be  not  delivered,  or  the  money 
detained  by  him  be  not  paid,  are  empowered  and  required  to  sell 
and  dispose  of  all  such  estates  which  shall  be  for  the  cause  afore- 
said seized  *and  secured.  It  is  said  that  this  clause  as  to  seizing  [  •680  ] 
the  estates  is  only  directory  to  the  Commissioners,  as  they  are  only 
authorized  and  empowered,  and  not  required,  to  seize ;  and  that 
this  is  more  strongly  shown,  because  in  the  subsequent  part  of  the 
clause  they  are  required  to  sell,  and  therefore  a  different  phraseology 
is  used.  There  is  not  the  least  doubt  but  that  the  clause  as  to 
seizing  is  only  directory,  and  only  gives  a  discretion  to  the  Com- 
missioners that,  if  the  collector  makes  default,  they  may  seize  and 
secure  the  estates;  and  then,  if  at  the  subsequent  meeting,  the 
collector  does  not  pay  up  his  deficiency,  they  are  required  to  sell. 
It  is  very  reasonable  that  they  shall  not  be  required  to  sell,  if  the 
collector  can  redeem  his  estate.  And  then  it  is  said,  that,  because 
the  clause  as  to  seizure  is  only  discretionary  with  the  Commissioners, 
they  need  not  seize  unless  they  think  proper ;  and,  as  the  powers 
and  directions  as  to  the  seizure  and  sale  of  the  estates  are  not 
in  point  of  fact  exercised,  and  need  not  be  so  unless  the  Commis- 
sioners think  proper,  the  deficiency,  after  the  exercise  of  these 
powers,  is  out  of  the  question,  and  does  not  and  need  not  arise, 
and  the  bond  may  be  put  in  suit  without  regard  to  that.  But  I 
think  not.  The  62nd  section  relates  to  the  conduct  to  be  pursued 
towards  the  collector ;  and  the  Commissioners  will  no  doubt  exercise 
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GwYNNB  their  discretion  as  will  best  accord  with  the  discharge  of  their  duties 
BuBNKLL.  to  the  Crown,  to  the  parishioners,  and  to  the  collector ;  but  if  they 
do  not  think  it  right  to  enforce  their  powers,  the  sureties  are  not  to 
suflfer  by  that ;  the  proviso  in  the  18th  section  is  introduced  for  the 
benefit  of  the  surety,  and  the  meaning  of  it,  in  my  opinion,  is,  that 
he  is  not  to  be  called  upon  until  the  Commissioners  have  done  all 

[  '681  ]  in  their  power  to  make  the  collector  pay  ;  and  if  for  any  *reason 
they  omit  to  do  that,  they  are  not  to  call  on  the  surety.  If  it  be 
not  a  condition  precedent,  I  do  not  see  how  the  surety  can  have 
the  benefit  of  the  clause  ;  for  if  the  surety  be  compelled  to  pay  the 
whole,  I  do  not  think  he  could  have  a  mandamus  to  the  Commis- 
sioners to  seize  and  sell ;  their  power  is  only  to  seize  and  sell  if  the 
collector  has  not  paid  the  money ;  but  if  the  money  has  been  paid* 
by  other  means,  the  collector  is  no  longer  indebted  to  the  Commis- 
sioners: besides,  if  a  mandamus  were  to  go,  it  must  be  for  the 
whole  direction  of  the  clause,  and  that  is  that  the  money  arising 
from  the  sale  shall  be  paid  to  the  Eeceiver-General :  and  then  the 
surety  would  have  to  petition  the  Crown  to  be  repaid.  And  I  should 
doubt  whether  a  court  of  equity  would  compel  a  sale,  unless  to  carry 
the  whole  clause  into  effect,  and  so  as  that  the  surety  might  petition 
the  Crown  when  the  money  had  got  into  the  hands  of  the  Eeceiver- 
General.  Perhaps  the  Commissioners  might  of  themselves  sell,  in 
order  to  relieve  the  surety ;  but,  besides  my  doubting  the  power  of 
the  Commissioners  to  sell  after  they  have  been  paid  by  the  surety, 
I  do  not  think  the  surety  ought  to  be  put  in  the  situation  of  having 
to  rely  upon  what  they  may  be  disposed  to  do. 

It  is  very  possible  that  some  inconvenience,  and  in  some  cases 
loss,  might  arise  if  the  bond  could  not  be  enforced  against  the  surety 
till  the  property  of  the  collector  is  sold ;  for,  certainly,  the  proceed- 
ings under  the  52nd  section  must  be  attended  with  delay.  But  I 
do  not  think  we  have  anything  to  do  with  that  consideration ;  the 
question  is  upon  the  construction  of  the  Act,  as  it  is  presented  to  us. 
Some  distinction  was  raised  in  the  argument  as  to  the  meaning 

[*682]  of  the  words  "prosecute**  and  **put*in  suit;'*  and  it  was  sug- 
gested, that  because  the  words  "  prosecute  the  bond  '*  were  used 
without  any  restriction,  the  bond  might  be  enforced  by  action 
immediately.  But  I  think  "  prosecute  *'  and  "  put  in  suit  '*  are 
synonymous :  in  pleading  a  writ,  the  common  phraseology  is,  sued 
and  prosecuted  out  of  the  Court,  &c. :  and,  if  the  word  "  sued  *' 
alone,  or  **  prosecuted  "  alone,  were  used,  it  would  mean  the  same 
thing  as  conjoining  the  two  words;  and  in  the  18th  section  the 
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restriction  I  think  must  be  applied  as  well  to  prosecuting  the  bond      Qwtsvh 
as  putting  it  in  suit.  Bdbnell. 

The  other  question  is  as  to  notice  or  knowledge  of  the  lands  and 
goods ;  as  to  which  there  is  more  doubt ;  because  there  is  no  such 
language  as  notice  or  knowledge  used  in  the  Act  of  Parliament ;  but 
the  construction  of  the  Act  of  Parliament  must  have  a  reasonable 
intendment  engrafted  upon  it,  arising  out  of  the  existing  state  of 
things :  and  I  think  it  can  only  be  intended  that  the  Commissioners 
shall  be  compellable  to  seize  and  sell  for  the  benefit  of  the  surety 
such  lands  and  goods  as  they  know  of  :  it  is  impossible  for  them  to 
seize  things  of  which  they  are  ignorant ;  and  it  would  not  be  any 
breach  of  duty  in  them  not  to  seize  lands  of  which  they  had  no 
knowledge.    If  they  were  negligent  in  not  taking  reasonable  means, 
according  to  circumstances,  to  find  out  the  effects,  it  might  furnish 
some  means  of  proceeding  against  the  Commissioners ;  but,  as  a 
mere  question  of  construction,  whether  they  were  bound  as  a  con- 
dition precedent  to  seize  that  of  which  they  had  no  knowledge,  any 
acts  of  negligence  or  want  of  attention  in  that  respect  could  not 
arise.     I  do  not  think  the  words  '^  wheresoever  the  same  can  be 
discovered  and  found,"  apply  to  this  part  of  the  construction ;  and 
I  think  that  means,  wherever  locally  they  *can  be  found.     The       [  •ess  ] 
collector  might  have  some  small  interest  in  public  works  and  under- 
takings where  there  are  a  great  number  of  proprietors,  as  to  which 
the  Commissioners  would  have  no  means  of  obtaining  information. 
So,  also,  an  estate  may  have  come  to  him  as  heir-at-law  or  devisee 
of  a  person  who  died  the  day  before  the  bond  was  put  in  suit,  of 
which  the  Commissioners  knew  nothing ;  or,  he  might  have  a  small 
quantity  of  goods  in  some  obscure  room ;  and  many  other  cases 
might  be  put  where  knowledge  of  the  fact  of  his  having  lands  or 
goods  would  be  utterly  impossible ;  and  then,  if  knowledge  were  not 
made  an  accompaniment  of  the  property,  a  very  small  amount  of 
effects,  under  circumstances  before  stated,  would  prevent  the  bond 
being  sued  upon.     I  do  not  think  that  the  question  of  hardship 
ought  to  influence  my  opinion  either  on  one  side  or  the  other,  but 
it  may  be  observed  that  this  construction  does  not  seem  to  impose 
any  great  degree  of  hardship  on  the  surety ;  because,  if  he  looked 
after  his  own  interests,  a  very  little  exertion  would  enable  him  to 
make  himself  acquainted  at  least  with  the  material  parts  of  the 
property  of  the  collector ;  and  if  he  were  afraid  that  the  Commis- 
sioners may  not  be  very  anxious  to  get  the  information  themselves, 
it  would  be  very  easy  for  the  surety  to  give  distinct  notice  of  the 
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GwTKNB      property  to  the  Commissioners — ^not  that  I  mean,  as  I  have  before 
BuBNBLL.     stated,  that  express  notice  need  be  given,  for,  if  they  have  knowledge 
by  any  means  whatever,  that  constitutes  notice  within  the  meaning 
of  the  word  "  notice  "  as  used  in  these  proceedings. 

The  result  of  these  remarks  on  the  second  and  third  questions  is, 

that,  under  the  circumstances  stated  in  the  second  question,  there 

would  be  a  good  defence  to  the  action ;  and  that,  under  the  circam- 

[  *684  ]      stances  stated  *in  the  third  question,  there  would  not  be  a  good 

defence  to  the  action. 

As  to  the  fourth  question,  the  replication  to  the  fifth  plea  states 
that  Bigg  had  no  lands  within  the  jurisdiction  of  the  Commissioners 
which  they  could  seize  and  sell  of  which  they  had  notice,  and  that 
all  the  goods  and  chattels  of  Bigg,  within  the  jurisdiction  of  the 
Commissioners,  and  of  which  the  plaintiffs  had  notice,  were  seized 
and  sold.  The  rejoinder  to  this  replication  says  that  Bigg  had 
divers  lands  within  the  jurisdiction  of  the  Commissioners  which 
they  could  and  might  have  seized  and  sold,  and  that  all  the  goods 
and  chattels  of  Bigg,  which  could  and  might  and  ought  to  have 
been  discovered  and  found  by  the  Commissioners,  were  not  seized 
and  sold  in  pursuance  of  the  directions  and  powers  given  to  the 
Commissioners  by  the  said  Act  of  Parliament,  in  manner  and  form 
as  the  plaintiffs  had  above  in  that  behalf  alleged,  and  of  this  the 
defendant  puts  himself  upon  the  country.  And  the  finding  of  the 
jury  on  the  issue  so  tendered  is — "And  as  to  the  issue  twelfthly 
above  joined,  the  jurors  say  that  Bigg  had  lands  or  houses  to  him 
belonging  of  the  value  of  1217.,  which  could  and  might  have  been 
seized  and  sold  by  the  Commissioners  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  Commissioners  by  the 
said  Act  of  Parliament ;  and  that  Bigg  had  also  goods  and  chattels 
to  him  belonging,  of  the  value  of  200Z.,  which  also  they  could  and 
might  have  seized  and  sold  in  like  manner,  under  and  by  virtue  of 
the  provisions  of  the  said  Act."  Now,  in  this  part  of  the  finding, 
the  issue  raised  in  the  rejoinder  is  found  for  the  defendant.  It  is 
very  true  that  the  jury  also  find  that  the  Commissioners  had  not 
notice  of  Bigg  being  possessed  of  the  houses  or  lands ;  but  they  find 
[  *68r>  ]  that  *they  had  reasonable  grounds  for  believing  that  Bigg  possessed 
the  said  household  goods,  which  might  have  been  seized  and  sold 
by  them  under  and  by  virtue  of  the  provisions  of  the  said  Act  of 
Parliament,  and  that  Bigg  absconded  :  but  the  other  facts  found  on 
the  special  verdict  as  to  this,  are  not  put  in  issue  by  the  rejoinder 
to  the  replication  to  the  fifth  plea.    And  the  findings  as  to  that  do 


TOL.  M.]         18S9.    H.  L.    7  CL.  <fc  FIN.  685—686.  65 

not  vary  the  finding  of  the  issue  on  the  facts  alleged.  And  there-  Gwtnnis 
fore,  in  answer  to  the  fourth  question,  I  think  the  verdict  must  be  burnell. 
entered  for  the  defendant. 

To  the  fifth  question,  I  think  the  plaintiffs  are  not  entitled  to  judg- 
ment non  obstante  veredicto.  The  fifth  plea  states  that  Bigg  had  lands 
and  goods  of  which  the  Commissioners  had  notice,  and  which  were 
subject  and  liable  to  be  seized  and  sold,  and  which  might  have  been 
seized  and  sold,  but  which  remained  unsold  by  the  Commissioners. 
This  plea,  in  my  opinion,  is  a  good  answer  to  the  action,  unless  it  be 
impeached,  and  the  effect  of  it  taken  away,  by  the  subsequent  plead- 
ings :  it  confesses  the  bond,  and  avoids  the  effect  of  it.  The  replication 
to  this  plea  says  that  Bigg  had  no  lands  which  the  Commissioners  could 
seize  and  sell,  of  which  they  had  notice  ;  and  that  all  the  goods  of  Bigg 
of  which  the  Commissioners  had  notice  were  seized  and  sold.  The 
rejoinder  says,  that  Bigg  had  lands  which  the  Commissioners  might 
have  seized  and  sold,  and  that  all  the  goods  of  Bigg  which  could 
and  might  and  ought  to  have  been  discovered  and  found  by  the 
Commissioners,  were  not  seized  and  sold  in  pursuance  of  the  direc- 
tions and  powers  given  to  the  Commissioners  by  the  said  Act  of 
Parliament,  in  manner  and  form  as  the  plaintiffs  have  alleged. 

Now,  the  plea  being  good,  and  the  replication  *being  also  a  good  [  'sse  ] 
answer,  a  material  point  in  dispute  is  tending  towards  an  issue. 
But  when  the  defendant  comes  to  rejoin,  he  drops  all  about  the 
notice.  Now,  as  notice  is  a  material  point,  the  rejoinder  is  bad, 
because  it  omits  to  put  in  issue  a  material  point ;  and  the  rejoinder 
might  have  been  demurred  to :  but  the  plaintiffs  have  not  demurred, 
but  they  have  joined  issue  upon  a  fact  which,  taken  simply  of  itself, 
is  not  sufficient  to  decide  the  merits  of  the  case,  and  may  be  treated, 
not  as  altogether  immaterial,  because  it  is  material  whether  Bigg 
had  lands ;  but,  though  material  in  part,  it  is  not  material  to  decide 
the  case,  but  is  rather  to  be  treated  as  insufficient. 

The  cause  is  tried  upon  the  issue  so  tendered  and  joined ;  and 
the  verdict,  if  it  is  to  be  confined  to  the  very  words  of  the  issue,  is 
found  for  the  defendant.  But,  as  the  plea  itself  is  a  good  plea,  I 
do  not  think  the  subsequent  defects  in  the  pleadings  are  to  invalidate 
the  plea  to  such  an  extent  as  to  say  that  the  plaintiff  is  entitled  to 
a  verdict  non  obstante  veredicto.  The  cases  where  the  plaintiff  is 
entitled  to  such  a  benefit,  are,  where  the  plea  to  the  action  is 
insufficient :  here  the  plea  is  sufficient ;  but  the  plaintiffs  have  not 
taken  care  to  put  the  plea  (if  one  may  so  express  it)  out  of  doors. 
If  the  rejoinder  could  be  taken  to  be  a  confession  of  the  want  of 
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GwYNNB  notice,  it  might  be  contended  that  the  judgment  ought  to  be  entered 
BuBNELL.  for  the  plaintiffs ;  because,  if  the  defendant  has  admitted  want  of 
notice,  then  the  finding  of  the  jury  that  Bigg  had  lands,  when 
coupled  with  the  confession  of  the  defendant  that  there  was  no 
notice,  would  show  that  he  had  no  defence.  But  I  do  not  think 
that  the  defendant  can  be  taken  to  have  confessed  that  the  Com- 
missioners had  no  notice ;  for  the  allegation  that  Bigg  had  lands 
[  •687  ]  of  which  the  Commissioners  *had  notice,  is  one  entire  allegation ; 
and  the  notice  is  not  alleged  as  a  substantive  thing ;  and  I  do  not 
think  that  the  dropping  part  of  an  allegation,  when  the  other  part 
by  that  means  becomes  immaterial,  is  to  be  an  admission  of  what 
is  so  dropped. 

To  the  sixth  question,  I  think  a  court  of  error  cannot  award  a 
repleader,  for  the  reasons  given  by  my  learned  brothers.  If  it 
could  be  awarded,  it  should  be  so  in  this  case. 

As  to  the  seventh  question,  I  see  nothing  to  entitle  the  plaintiffs 
to  judgment  on  the  whole  record.  Whatever  may  be  the  case  as  to 
the  other  pleadings,  I  think  that  as  to  the  seventh  question,  we  are 
confined  to  the  questions  arising  out  of  the  fifth  plea.  As  I  think 
that  the  fifth  plea  constitutes  a  good  defence,  and  as  the  plaintiffs 
have  not  taken  care  to  get  rid  of  it,  but  have  gone  to  trial  on  an 
immaterial  issue,  though  the  verdict  must  be  entered  for  the  defen- 
dant, yet  no  judgment  can  be  entered  for  him :  and  as,  for  the 
reasons  I  have  before  given,  I  t^ink  the  plaintiff  is  not  entitled  to 
judgment  non  obstante  veredicto,  I  think  that  the  judgment  given  in 
the  Court  below  must  be  reversed. 

1840.        Lord  Brougham: 

July  2S. 

This  was  an  action  brought  on  a  bond,  in  which  the  present 

plaintiff  in  error,  the  defendant  below,  was  surety  for  a  person  of 
the  name  of  Bigg,  who  was  appointed,  under  the  43  Geo.  III.  c.  99, 
and  other  Acts  which  that  Act  consolidated  and  amended,  collector 
of  assessed  taxes  for  the  parish  of  St.  Matthew,  Bethnal  Green. 
The  action  was  brought  for  the  recovery  of  the  sum  of  698Z.,  which 
was  alleged  to  be  due  to  the  Eeceiver-General  of  the  county  of 
[  •ess  ]  Middlesex,  in  consequence  of  Bigg  *not  having  paid  in  that  sum  to 
the  account  of  the  year  1828-9,  for  which  the  plaintiff  in  error 
had  become  surety,  and  for  which  it  was  received  and  collected  by 
Bigg,  but  to  the  account  of  the  year  immediately  preceding,  for 
which  year  the  plaintiff  in  error  was  not  surety.  Many  questions 
arose,  both  in  the  Court  below,  and  afterwards  in  the  Court  of 
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Exchequer  Chamber,  which  are  at  last  brought  by  appeal  before      gwynnb 

your  Lordships,  upon  the  liability  of  that  surety,  and  upon  the     burnkll. 

pleadings  in  the  cause.     The  question  on  the  latter  did  not  arise  in 

the  Court  of  Common  Fleas,  but  in  the  first  court  of  error  into 

which  the  case  was  brought,  viz.  the  Court  of  Exchequer  Chamber. 

To  the  action  upon  the  bond  various  pleas  were  pleaded,  and  various 

issues  raised  upon  the  pleadings,  to  which  it  is  now  unnecessary 

that  I  should  call  your  Lordships'  attention.     But  much  that  I 

have  now  to  offer  will  depend  upon  the  pleadings,  and  therefore  to 

the  state  of  the  pleadings  it  will  be  my  duty  in  a  little  time  to  direct 

your  Lordships*  attention.     Suffice  it  at  present  to  say,  that  the 

issues  being  joined,  were  tried  before  Mr.  Baron  Alderson,  when 

questions  were  put  to  the  jury,  to  the  number  of  seven ;  to  which 

questions  they  returned  answers ;  and  upon  them,  by  consent,  a 

general  verdict  was  entered  for  the  plaintiff  in  error,  with  leave 

to  move  the  Court  of  Common  Fleas,  in  which  the  action  was 

brought,  to  set  aside  that  verdict  and  enter  a  verdict  for  the  penalty 

of  the  bond;  and  that  Court  being  moved,  it  was  agreed  that  a 

special  case  should  be  taken,  to  be  turned,  if  necessary,  into  a 

special  verdict,  with  a  view  to  carry  the  question  elsewhere,  should 

one  or  the  other  of  the  parties  not  be  satisfied  with  the  judgment  of 

that  Court.     The  point  was  first  argued  before  that  Court  on  the 

special  case,  *which  was  afterwards  turned  into  a  special  verdict.       [  *r>89  ] 

The  Court  of  Common  Fleas,   on  the  argument  of  that .  case, 

pronounced  judgment  for  the  then  plaintiffs,  the  Commissioners  of 

assessed  taxes  in  that  parish,  the  present  defendants  in  error,  for 

the  sum  of  693Z.,  which,  as  I  have  already  stated,  is  that  respecting 

which  the  question  had  arisen.     Upon  that,  a  writ  of  error  was 

brought  in  the  Court  of  Exchequer  Chamber ;  and  that  Court,  after 

very  great  difference  of  opinion,  finally  affirmed  the  judgment  of  the 

Court  of  Common  Fleas.     The  writ  of  error,  which  brings  it  before 

your  Lordships,  was  then  sued  out  by  the  party  who  was  defendant 

in  the  original  proceeding,  but  who  now  became  the  plaintiff  in 

error,  against  the  judgment  of  the  Court  of  Exchequer  Chamber, 

which  had  affirmed  the  judgment  of  the  Court  of  Common  Fleas ; 

and  your  Lordships,  on  hearing  this  case  argued  (which  it  was  at 

great  length,  and  with  great  learning  and  ability),  had  the  assistance 

of  nine  of  the  learned  Judges,  including  several  of  those  Judges 

who  had  attended  the  discussion  in  the  Exchequer  Chamber ;  but, 

I  think,  none  of  those  learned  Judges  who  had  originally  pronounced 

the  judgment  in  the  Court  of   Common   Fleas.     Those  learned 

6—2 
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GwTNNR  Judges  who  attended  the  arguments  here,  differed  very  materially 
BuRNBLL,  oil  some  points ;  on  others  they  almost  all  concurred :  to  the 
exceptions  I  shall  presently  call  the  attention  of  your  Lordships. 
The  result  is,  that  it  remains  for  your  Lordships  to  pronounce 
judgment ;  and  I  certainly  feel,  in  the  circumstances  I  have  stated, 
very  considerable  anxiety  in  recommending  the  judgment  about  to 
be  submitted  to  your  Lordships,  though  I  think  your  Lordships  will 
perceive,  when  I  have  gone  through  the  circumstances  of  this  some- 
[  •GRJ  ]  what  singular  case,  which  it  will  be  my  duty  to  do  rather  *fully, 
that  there  will  be  no  doubt  what  course  your  Lordships  ought  to  take. 
There  were  several  points  made  in  the  Court  below,  which  have 
not  been  so  far  relied  on  here  as  to  require  the  consideration  of 
your  Lordships ;  and  accordingly  on  these  you  put  no  questions  to 
the  learned  Judges.  These  related  chiefly  to  the  issues  on  the  8th 
and  11th  pleas ;  and  the  question  raised  on  them  was,  whether  the 
provisions  of  the  Act  regarding  the  previous  examination  of  the 
collector  by  the  Commissioners,  and  the  hastening  his  payment  of 
the  monies  collected  to  the  Receiver-General,  were  imperative,  so  as 
to  constitute  those  proceedings  by  the  Commissioners  conditions 
precedent  to  their  proceeding  against  the  surety,  or  were  only 
directory.  That  they  were  only  directory,  all  the  Judges  below, 
both  in  the  Common  Fleas  and  Exchequer  Chamber,  appear  to  have 
agreed ;  nor  can  there  be  any  further  doubt  upon  the  point.  We 
therefore  come  to  the  questions  which  properly  now  remain  for 
consideration.  The  first  which  presents  itself  needs  not  to  detain 
us  long,  but  it  must  be  disposed  of  before  the  others,  which  are 
mainly  in  dispute,  can  arise.  Was  the  payment  by  the  collector 
of  693Z.  (the  sum  for  which  the  plaintiff  has  recovered)  to  the 
Eeceiver-General,  not  to  the  account  of  the  year  1828-9,  for  the 
service  of  which  year  it  had  come  to  his  hands,  but  to  the  account 
of  a  former  year,  during  which  the  defendant  was  not  surety,  a 
breach  of  the  condition  in  the  bond  ?  It  appears  to  me  very  clear 
that  such  payment  was  not  well  and  truly  paying  according  to  the 
true  intent  and  meaning  of  the  Acts.  The  Acts  intend  and  mean 
that  the  money  of  each  year  should  be  carried  to  the  account  of 
that  year.  But  the  payments  made  in  this  case  were  made  in 
[  *6yi  ]  discharge  of  *a  debt  due  for  a  former  year.  The  appointment  of 
collector  is  annual ;  and  I  really  can  see  no  difference  in  the  con- 
struction that  ought  to  be  put  upon  the  statute  here,  and  that 
which  ought  to  be  put  on  it  in  a  case  where  a  different  person 
had  been  collector  in  the  former  year.     Had  it  been  so,  and  had 
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the  money  been  paid  to  the  account  of  that  person's  debt,  no  Gwtnnb 
doubt  whatever  could  have  been  raised.  Here  it  is  paying  another  burnkll. 
debt  of  the  collector  himself;  and  though  the  public  are  the  creditors 
in  both  cases,  yet  it  is  the  payment  of  another  debt  as  much  as  if 
it  had  been  owing  to  another  creditor.  Accordingly,  we  find  all  the 
learned  Judges  are  agreed  in  their  opinions  upon  this  point.  On 
this  pointy  too,  the  Judges  of  the  Common  Pleas  were  unanimous. 

The  next  question  is  one  upon  which  the  Court  of  Common  Pleas 
gave  no  opinion,  and  on  which  all  the  other  Judges,  with  one 
exception,  are  agreed ;  both  those  whose  assistance  we  had  here, 
and  those  who  dealt  with  it  in  the  Exchequer  Chamber.  That 
question  is,  whether  the  seizure  and  sale  of  the  collector's  lands 
and  goods  by  the  Commissioners  constituted  a  condition  precedent 
to  their  putting  the  bond  in  suit  against  his  surety  ?  The  words  of 
the  ISth  section  of  the  Act  appear  to  leave  no  reasonable  doubt  on 
this  subject.  After  pointing  out  the  manner  of  giving  security,  the 
section  proceeds  to  enact,  ''  that  no  such  bond  shall  be  put  in  suit 
against  any  surety  or  sureties  for  any  deficiency  other  than  what 
shall  remain  unsatisfied  after  the  sale  of  the  lands  and  goods  of 
such  collector,  in  pursuance  of  the  directions  and  powers  given  to 
the  respective  Commissioners  by  this  Act."  Now,  as  this  taken  by 
itself  could  leave  no  doubt  that  the  bond  was  only  to  be  sued  upon 
for  the  balance  left  unpaid  after  the  collector's  lands  and  ^goods  had  [  •692  ] 
been  seized  and  sold,  and  as  the  only  ground  upon  which  a  question 
can  be  raised,  is  the  reference  made  to  the  powers  given  by  the  Act, 
which  are  specified  in  the  52nd  section,  it  becomes  material  to 
consider  that  section.  It  empowers  and  authorizes  (but  does  not 
require)  the  imprisonment  of  the  collector's  person,  and  the  seizure 
of  his  estate,  real  and  personal,  ''wheresoever  the  same  can  be 
discovered  and  found ; "  and  then  it  authorizes  and  requires  the 
sale  of  the  property  which  may  have  been  seized,  if  the  collector 
shall  not  have  paid  before  the  next  meeting :  from  which  it  is 
contended  that  as  the  Commissioners  have  a  discretion  given  them 
to  seize,  and  are  duly  required  to  sell  what  they  have  seized,  they 
must  sell,  and  are  forbidden  by  the  proviso  in  the  18th  section  to 
sue  the  surety  for  more  than  the  balance  left  unsatisfied  by  the 
seizure  and  sale,  in  case  they  shall  have  elected  to  seize  and  sell 
under  the  52nd  section.  But  the  reason  why  the  seizure  is  dis- 
cretionary, and  the  sale  alone  imperative,  is  to  give  the  collector 
the  opportunity  of  redeeming  after  the  seizure.  The  52nd  section 
relates  to  the  proceedings  against  the  collector ;  the  18th  to  those 
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GwnwE      against  the  surety,  and  the  proviso  in  the  latter  appears  expressly 

BuBNELL.  framed  for  the  benefit  of  the  surety.  Whoever  gives  bond  for  the 
collector,  mast,  on  reading  the  13th  section,  suppose  that  he  only 
becomes  bound  for  what  remains  unsatisfied  after  the  seizure  and 
sale  of  the  collector's  property.  To  hold  that  the  discretion  given 
by  the  52nd  section  of  proceeding  against  the  collector,  imports  into 
the  13th  a  condition  ''  in  case  the  Commissioners  shall  choose  to 
seize,'*  would  be  altering  the  nature  of  the  proviso,  rendering  it 
unavailing  to  the  surety,  and  placing  him  in  the  same  situation  in 

[  *693  ]  which  the  collector  himself  is  under  the  *statute  of  Will.  III.,  and  in 
which  the  surety  would  have  been  had  no  proviso  been  introduced 
into  this  Act  in  his  favour ;  although  it  is  plainly  the  intention  of 
the  proviso  to  place  him  in  a  better  situation  than  the  collector. 
The  argument  used  that  the  power  given  by  the  62nd  section  may 
be  exercised  in  the  surety's  favour  after  he  shall  have  been  compelled 
to  pay  the  debt,  and  that  a  mandamus  will  lie  to  compel  the  Com- 
missioners to  seize  and  sell,  does  not  appear  to  have  any  good 
foundation.  The  power  given  by  that  section  is  to  seize  and  sell 
for  the  collector's  debt.  The  power  given  is  to  seize  on  his  default, 
and  sell  for  what  he  has  left  unpaid.  If  the  payment  by  the  surety 
is  his  payment,  there  is  no  power  to  seize  and  sell,  for  there  is  no 
debt.  If  the  payment  by  the  surety  is  not  his  payment,  then  there 
may  be  a  debt,  and  there  may  be  a  power  to  seize,  but  there  is 
more,  there  is  an  obligation  to  pay  over ;  just  as  if  the  debt  sub- 
sisted; for  the  words  require  a  payment  into  the  hands  of  the 
Beceiver-General  of  such  sums  as  have  not  been  accounted  for  by 
the  collector  ;  so  that  if  the  Commissioners  are  compellable  to  seize 
and  sell  because  the  surety  has  paid,  they  are  compellable  to  pay 
the  whole  debt  into  the  Receiver-General's  hands,  although  the 
surety  shall  have  previously  paid  it,  and  then  the  surety  must  look 
to  the  Receiver  for  being  reimbursed,  without  there  being  any 
words  whatever  in  the  statute  giving  him  such  resource  for  the 
recovery  of  what  is  due  to  him  :  a  proposition  which  seems  wholly 
untenable.  It  therefore  appears  sufiSciently  plain  that  the  bond 
cannot  be  put  in  suit  against  the  surety,  unless  and  until  the 
Commissioners  have  exercised  the  power  given  them  against  the 
principal.     Although,  where  a  statutory  enactment  is  clear,  there 

[  ^694  ]  is  nn  occasion  to  argue  from  the  consequences  of  a  *construction, 
and  where  it  is  ambiguous,  such  an  argument  is  only  admissible  if 
it  is  connected  with  the  general  intention  of  the  Act,  yet  we  cannot 
avoid  perceiving  here,  that  unless  the  Commissioners  are  obliged  to 
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seize  the  collector's  goods  before  suing  the  surety,  they  may,  and      Gwtnnb 
very  likely  will,  proceed  against  a  solvent  surety,  rather  than  incur     burnell. 
the  trouble  of  seizing  and  selling ;  so  that  the  whole  benefit  plainly 
intended  for  the  surety  will  be  lost  to  him. 

The  next  question  has  given  rise  to  a  much  greater  diversity 
of  opinion :  it  is,  whether  the  Commissioners  are  bound,  before 
proceeding  against  the  surety,  to  seize  all  the  collector's  lands  and 
goods,  or  only  those  of  which  they  have  notice ;  meaning  by  notice, 
as  it  is  now  on  all  hands  agreed,  knowledge,  however  acquired. 
The  proviso  in  the  13th  section  is  clear  and  express  that  the  bond 
shall  not  be  put  in  suit  for  any  deficiency  other  than  what  shall 
remain  unsatisfied  after  the  sale  of  the  lands  and  goods  of  the 
collector,  in  pursuance  of  the  directions  and  powers  of  the  Act; 
that  is,  of  those  given  by  the  52nd  section.  This  sale  being  by 
what  has  been  already  shown  a  condition  precedent,  the  13th 
section  must  be  read  as  if  it  provided  that  the  surety  shall  not  be 
sued  until  after  the  lands  and  goods  of  the  principal  shall  have  been 
sold  under  the  powers  of  the  52nd  section,  which  authorizes  the 
seizure  and  sale  of  the  whole  estate  wherever  it  can  be  discovered 
and  found.  The  two  sections  taken  together  thus  make  no  exception, 
but  render  the  sale  of  all  the  principal's  estate  a  condition  precedent 
to  proceedings  against  the  surety.  Have  we  any  right  to  graft 
upon  this  plain  and  positive  enactment  a  qualification  restricting  the 
performance  of  the  condition  to  the  seizure  and  sale  of  such  estate 
only  as  shall  have  come  to  the  knowledge  of  *the  Commissioners  ?  [  'eos  ] 
The  only  words  that  can  be  supposed  to  import  any  restriction 
whatever  are  these:  ** wheresoever  the  same  can  be  discovered  or 
found."  But  these  words  only  refer  to  the  local  situation  of  the 
property,  and  are  meant  to  give  a  power  over  the  whole,  wheresoever 
situated.  They  are  enabling  words,  words  of  enlargement  rather 
than  restriction.  They  import  that  whatever  property  can  any  wliere 
be  found,  may  be  seized.  If  they  are  read  as  they  must  be  to 
support  the  argument  raised  upon  them,  they  must  be  read  thus  : 
"whensoever  the  property  shall  be  discovered  or  become  known  to," 
or  rather,  "if  any  such  property  shall  be  discovered  or  become 
known  to  *'  them.  But  how  could  they  seize  any  which  had  not 
become  known  to  them  ?  This  is  plainly  an  insensible  construction, 
and  the  words  can  only  refer  to  the  situation.  .They  mean  all 
property  wheresoever  found.  It  is  not  to  be  denied  that  the 
condition  of  notice  may  sometimes  be  implied  where  the  conditions 
of  an  enactment  do  not  specify  it :  but  this  cannot  be  in  cases  where 


72  1840.    H.  L.    7  CL.  &  FIN.  695—697-  [r.b. 

GwYNNs  the  party  has  no  exclusive  means  of  knowledge,  nor  any  duty  to 
BuRNBLL.  inquire.  The  surety  may  know  more  about  the  affairs  of  the 
collector  than  the  Commissioners,  but  not  necessarily  so;  nor  is 
there  any  duty  cast  upon  him  more  than  upon  them,  to  become 
acquainted  with  the  collector's  property.  The  consequences  of  a 
construction  which  does  not  hold  notice  to  be  necessary,  form 
confessedly  the  only  ground  for  maintaining  the  affirmative  of  the 
proposition.  It  is  said,  and  truly  said,  that  if  the  Commissioners 
cannot  proceed  against  the  surety  until  all  the  property  of  the 
collector  is  seized,  they  may  not  be  safe  in  proceeding  while  any 
unknown  parcel  of  goods  exists,  or  in  case  any  estate,   real  or 

[  *696  ]  personal,  has  on  the  eve  of  the  seizure  come  to  *the  collector  by 
descent,  devise  or  bequest;  but  nothing  can  be  more  dangerous 
than  to  make  such  considerations  the  ground  of  construing  an 
enactment  quite  complete  and  unambiguous  in  itself.  If  we  depart 
from  the  plain  and  obvious  meaning  on  account  of  such  views,  we 
in  truth  do  not  construe  the  Act  but  alter  it.  We  add  words  to  it, 
or  vary  the  words  in  which  its  provisions  are  couched.  We  supply 
•  a  defect  which  the  Legislature  could  easily  have  supplied,  and  are 

making  the  law,  not  interpreting  it.  This  becomes  peculiarly 
improper  in  dealing  with  a  modem  statute,  because  the  extreme 
conciseness  of  the  ancient  statutes  was  the  only  ground  for  the  sort 
of  legislative  interpretation  frequently  put  upon  their  words  by  the 
Judges.  The  prolixity  of  modern  statutes,  so  very  remarkable  of 
late,  affords  no  ground  to  justify  such  a  sort  of  interpretation.  The 
only  safe  rule  to  go  by  is  to  hold  that,  if  the  Legislature  had 
intended  to  obviate  the  consequences  apprehended,  it  would  have 
done  so  :  nothing  confessedly  being  more  easy  than  to  have  added 
words  confining  the  condition  precedent  to  the  property  of  which 
the  Commissioners  had  notice.  In  considering  this  point  no 
authorities  are  to  be  found,  except  so  far  as  the  dicta  of  Lord 
Tbnterdbn  and  Mr.  Justice  Holroyd,  in  Peppin  v.  Coopei'ii), 
certainly  favour  the  literal  construction  rather  than  the  other :  but 
then  no  case  has  been  cited,  and  none  can  be  shown,  where,  in 
construing  a  recent  statute  requiring  all  the  things  of  a  certain 
description  to  be  dealt  with  or  by  in  a  particular  way,  the  Courts 
have  held  themselves  bound  to  add  the  words,  '*  and  whereof  A. 
had  notice  or  knowledge."      Nothing  could  justify  this   but  the 

[  •«97  ]  impossibility  of  *otherwise  making  sense  of  the  provision.  Now 
here  it  is  not  contended  that  the  general  meaning  of  the  enactment 

(1)  2  B.  &  Aid,  431. 


▼OL.  u.]         1840.     H.  L.    7  CL.  &  FIN.  697—698.  78 

makes  the  {iddition  necessary ;  the  statute  is  very  sensible  without  Gwtnnk 
it  Neither  is  it  necessary  for  enabling  the  Commissioners  to  act ;  bubnbll. 
they  may  ascertain  the  property  of  the  collector  at  the  time  of 
appointing  him  and  accepting  his  security.  They  may  even  inform 
themselves  from  time  to  time  of  any  change  in  that  property  :  but 
if  they  should  be  unable  to  do  so,  and  inconvenience  should  thence 
arise,  still  there  is  no  ground  for  adding  to  the  statutory  enactment, 
because  the  Legislature  might  easily  have  provided  against  it.  But 
supposing  that  we  are  agreed  that  the  seizure  and  sale  constitute  a 
condition  precedent,  and  that  the  want  of  notice  is  immaterial ;  in 
other  words  that  the  surety  has  a  good  defence  to  the  action,  on  the 
ground  that  the  plaintiffs,  the  Commissioners,  had  not  seized  and 
sold  the  collector's  property :  although  it  would  then  follow  that 
the  judgment  cannot  be  reversed  because  it  cannot  be  given  for 
the  plaintiffs,  it  still  does  not  follow  that  it  must  be  entered  for  the 
defendant,  or  that  in  the  state  of  this  record  it  can  be  so  entered. 
We  must  now,  therefore,  examine  the  pleadings  with  a  view  to  find 
whether  there  be  any  issue  joined  between  the  parties,  upon  which 
judgment  can  be  given.  For  this  purpose  the  fifth  plea,  and  the 
issue  on  the  replication  to  that  and  the  rejoinder,  need  alone  be 
considered,  because  the  sixth  being  similar  to  the  eighth,  and  the 
seventh  and  twelfth  referring  themselves  to  the  fifth  and  sixth,  the 
whole  question  on  the  pleadings  resolves  itself  into  the  question 
arising  on  the  fifth  plea,  and  the  whole  four  issues,  9, 12, 18,  and  16, 
raise  only  the  same  question,  namely,  that  which  arises  out  of  the 
pleading  upon  the  fifth  plea.  The  fifth  plea  is,  that  *"the  collector,  [  *e9S  ] 
before  action  brought,  and  continually  hitherto,  had  lands  and 
goods  within  the  jurisdiction  of  the  Commissioners  of  which  they 
had  notice,  and  which  might  have  been  seized  and  sold  under  the 
Act  to  satisfy  the  debt;  of  the  collector  ;  but  that  the  same  have  not 
been  so  sold  by  them."  In  substance  the  plea  is,  that  the  collector 
had  property  of  which  the  Commissioners  had  notice;  and  that 
they  did  not  seize  and  sell  it.  The  replication  is,  that  after  the 
default  the  collector  had,  within  the  jurisdiction  of  the  Commis- 
sioners, no  lands  of  which  they  had  notice,  and  no  goods  of  which 
they  had  notice,  other  than  a  certain  parcel  known  to  them,  and 
which  they  had  seized  and  sold :  in  substance,  that  the  collector 
had  no  property  subject  to  seizure  and  sale,  of  which  the  Commis- 
sioners had  notice.  The  rejoinder  is,  that  after  the  default  the 
collector  had  lands  which  the  Commissioners  might  have  seized 
and  sold ;  and  that  after  the  default,  all  the  goods  of  the  collector 


74  1840.    H.  L.     7  CL.  &  FIN.  698—699.  \n.n. 

GwTNNB  at  the  time  of  the  default,  and  which  might  and  ought  to  have  been 
BuBNELL.  discovered  and  found  by  the  Commissioners  within  their  jurisdiction, 
were  not  seized  and  sold  by  them  in  pursuance  of  the  powers  under 
the  Act,  in  manner  and  form  as  alleged  by  the  plaintiffs :  and  it 
concludes  to  the  country.  In  substance  it  is,  that  the  collector  had 
lands  which  might  have  been  sold,  and  that  his  goods  which  might 
have  been  sold  were  not  sold:  and  this  rejoinder  says  nothing 
whatever  of  notice,  the  want  of  which  had  been  stated  in  the  plea 
and  taken  up  by  the  replication:  the  modo  et  forma  clearly  referring 
not  to  the  substantive  matters  of  the  plaintiffs'  allegation,  namely, 
"goods  of  which  the  Commissioners  had  notice,"  but  only  to  the 
manner  in  which  the  plaintiffs  had  made  the  allegation. 
[  •699  ]  Then  the  verdict  is,  that  the  collector  had  lands  *and  goods  after 

the  default  and  until  the  commencement  of  the  suit,  which  lands 
and  goods  might  have  been  seized  and  sold  by  the  Commissioners 
under  the  Act  before  the  commencement  of  the  suit ;  but  that  the 
Commissioners  had  no  notice  of  the  collector's  lands,  but  had 
reasonable  grounds  for  believing  that  he  had  goods  :  and  this  does 
not  amount  to  a  finding  that  they  believed  he  had  any.  It  has 
been  treated  as  a  finding  that  they  had  no  notice  of  either  lands  or 
goods :  I  am  rather  disposed  to  regard  it  as  negativing  notice  of  the 
lands,  and  as  no  finding  at  all  on  notice  of  the  goods.  But  this 
becomes  immaterial  if  the  notice  is  immaterial ;  and  therefore  let 
it  be  taken,  as  it  has  been  taken,  to  be  a  finding  that  they  had 
notice  of  neither  lands  nor  goods. 

We  have  now  to  consider  what  the  issue  is  upon  which  the 
verdict  is  found,  and  whether  there  is  really  any  issue  at  all.  The 
plea  affirms  the  existence,  not  of  lands  and  goods  absolutely,  but 
of  lands  and  goods  of  which  the  Commissioners  had  notice,  and 
which  they  might  have  seized  and  sold.  The  replication  asserts 
that  there  were  no  seizable  or  saleable  lands  and  goods  of  which 
the  Commissioners  had  notice.  The  rejoinder,  without  mentioning 
notice  at  all,  asserts  that  there  were  saleable  and  seizable  lands, 
and  that  goods  seizable  and  saleable  were  not  seized  and  sold: 
which,  though  very  inartificially  expressed,  may  be  taken  after  the 
verdict  to  assert  (what  it  does  not  assert,  except  inferentially)  that 
the  collector  had  goods  as  well  as  lands  seizable  and  saleable. 
Now  it  is  plain  that  here  the  parties  make  their  averments  of  and 
concerning  different  things,  and  not  of  the  same  thing:  the  one 
pleads  respecting  property  in  one  predicament,  and  the  other 
respecting  property  not  in  the  same,  but  in  another  predicament. 
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The  allegations  *of  the  two  parties,  far  from  being  diametrically      Gwtnnb 

opposed  to  one  another,  as  they  must  be  to  raise  an  issue,  are  not     burmell. 

at  all  inconsistent  with  each  other.    If  I  say  that  all  the  freehold       C  ''^^  3 

lands  of  J.  S.  in  the  manor  of  A.  have  been  sold,  and  my  adversary 

only  says  that  all  the  lands  of  J.  S.  in  the  manor  of  A*  have  not 

been   sold,  he  does  not  negative  my  assertion.    My  proposition 

contained  a  negative  pregnant  (indeed  the  replication  would  on  this 

ground  have  been  demurrable  specially).     I  might  have  explained 

or  particularized  the  proposition  thus:  ''AH  the  freeholds  have 

been   sold,  but  all  the  copyholds  remained  unsold."    And  my 

adversary  might  have  explained  or  particularized  his  proposition 

in  the  very  same  words :  so  that,  instead  of  one  having  asserted 

an   affirmative,   and  the  other  a  negative,   respecting  the  same 

matter,  which  is  the  character  of  every  issue,  both  of  us  would 

only  have  been  asserting  propositions  which,  far  from  being  opposite, 

are  quite  consistent,  and  might  have  been  identical.     The  more 

this  pleading  is  examined,  the  more  plainly  will  it  appear  that 

it  raises  no  issue  at  all :  neither  an  informal  one,  which  would  be 

cured  by  the  statute  after  verdict ;  nor  an  immaterial  one,  which 

could  not  be  so  cured :   consequently  the  verdict  is  a  nullity, 

according  to  all  the  authorities.     Sandback  v.  Turvey  (i),  and  other 

cases,  lay  this  clearly  down :  and  although  cases  are  cited  which 

seem  to  throw  some  doubt  upon  the  position,  it  is  to  be  observed 

that  those  are  rather  cases  where  there  was  an  issue  raised,  though 

an  informal  issue,  than  where  there  was  none  whatever.    One  of 

them,  too,  Parker  v.  Taylor  (2),  is  said  in  another  case,  Walsingham 

V.  Caombe  (3),  to  have  been  denied :  and  another  *of  them,  Walthall      [  *70i  ] 

V.  Aldrich  (4),  was  decided  the  very  Term  after  Sandback  v.  Turvey, 

viz.  Michaelmas,  17  Jac.  I.,  and  without  any  reference  to   the 

former  case  :  which  plainly  shows  that  the  two  decisions  were  not 

regarded  as  inconsistent.    Nothing  indeed  could  be  more  contrary 

to  all  principle,  nay  to  common  sense,  than  to  regard  a  finding 

upon  an  issue  which  had  no  existence,  as  other  than  a  nullity. 

The  jury  must  be  taken  to  have  found  a  verdict  upon  a  matter  not 

before  them,  as  much  as  if  they  had  given  a  verdict  in  another 

cause.     The  learned  Judges  have  all  agreed  that  the  verdict  on  the 

fifth  plea  must  be  entered  for  the  defendant,  but  no  one  of  them 

holds  that  the  judgment  can  be  entered  generally  for  the  defendant. 

(1)  Cto.  Jac.  585.  Keb.  10. 

(2)  Cro.  Car.  316.  (4)  Cro.  Jac.  583;  Godol  107. 

(3)  Siderfin,   289;    1  Lev.   183;    2 
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awTNNE  Upon  different  reasons  they  all  arrive  at  this  conclusion ;  as  well 
BuRNBLL.  those  who  hold  the  seizure  and  sale  of  all  property  a  condition 
precedent,  as  those  who  hold  only  a  seizure  and  sale  of  the  property 
known  to  the  Commissioners  a  condition  precedent :  and  much 
more  the  learned  Judge  who  alone  considers  the  seizure  and  sale 
no  condition  precedent  at  all,  whether  with  or  without  notice. 
I  ought  to  state  that  one  of  the  learned  Judges  whose  assistance 
your  Lordships  had  (Mr.  Baron  Pabkb),  and  he  alone,  took  that 
view  of  the  case,  that  a  seizure  and  sale  did  not  constitute  a 
condition  precedent,  with  or  without  notice :  he  was  the  only  Judge 
here  who  held  that  proposition;  but  one  Judge  in  the  Court  of 
Exchequer  Chamber  concurred  with  him  in  that  opinion,  namely, 
Lord  Abinoer.  All  the  other  Judges  in  the  Court  of  Exchequer 
Chamber,  as  well  as  here,  took  a  different  view.  The  whole  of  the 
learned  Judges,  therefore,  whose  opinions  have  been  given  in  answer 
[  ♦702  ]  to  the  questions  put,  are  *agreed  that  there  can,  in  no  view,  be 
judgment  for  the  defendant  upon  the  issues  which  these  pleadings 
raise ;  but  that  if  judgment  be  not  entered  for  the  plaintiffs,  there 
must  be  a  simple  reversal,  and  they  must  begin  again,  should  they 
be  so  advised.  A  repleader  would  have  been  awarded  in  the 
Common  Pleas,  had  the  points  on  the  pleading  been  made  there  ; 
but  it  is  agreed  on  all  hands  that  a  court  of  error  cannot  award  a 
repleader.  The  only  grounds  upon  which  judgment  could  be  given 
for  the  plaintiffs  are  two :  either  that  it  may  be  given  now  nofi 
obstante  veredicto,  on  an  implied  confession  in  the  rejoinder ;  or 
that,  upon  matter  disclosed  in  other  parts  of  the  record,  it  may  be 
given  disregarding  the  immaterial  issue.  But  all  the  Judges  hold 
that  judgment  non  obstante  veredicto  cannot  be  given  on  an  implied 
confession  in  the  rejoinder :  that  if  there  were  lands  and  goods, 
the  Commissioners  had  no  nbtice  of  them :  and  surely  the  mere 
dropping  of  all  mention  of  notice — the  merely  not  re-asserting  in 
the  rejoinder  the  notice  which  had  been  asserted  in  the  plea — 
cannot  be  taken  as  a  confession  of  want  of  notice,  entitling  the 
plaintiffs  to  judgment.  The  case  on  this  point  stands  thus :  The 
plea  is  good,  even  if  notice  be  supposed  necessary.  The  replication 
meets  the  plea  on  this  ground,  and  therefore  answers  it  sufficiently. 
The  rejoinder  dropping  the  mention  of  notice  is  bad,  on  the  suppo- 
sition that  notice  is  necessary,  and  might  on  that  ground  be 
demurred  to ;  but  they  have  not  demurred.  But  then  it  contains 
no  confession.  The  mere  leaving  out  of  notice,  the  not  averring 
notice,  does  not  confess  it.    The  averment  in  the  replication  was 
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not  substantive  that  the  Commissioners  had  notice,  but  the  notice      Qwtnhb 
was  part  of  one  entire  allegation ;  and  the  omitting  a  part  which     bubnell. 
was  essential  to  its  materiality,  and  so  leaving  *what  was  least      [  *703  ] 
immaterial,  cannot  be  taken  as  a  confession  of  the  thing  omitted. 
Therefore,  even  supposing  notice  to  be  material  and  necessary,  the 
plaintiffs  could  not  have  judgment  on  this  ground.     Even  supposing 
notice  necessary,  the  plaintiffs  cannot  have  judgment  on  the  whole 
record,  if,  as  all  but  one  of  the  learned  Judges  held,  the  fact  of  seizure 
and  sale  be  a  condition  precedent.     Now  all  are  agreed  on  that  point, 
with  the  exception  of  another  learned  Judge,  who,  agreeing  that  the 
seizure  and  sale  form  a  condition  precedent,  yet  holds  that  enough 
appears  on  the  whole  record  to  entitle  the  plaintiffs  to  j  udgment.   For 
this  opinion  there  is  confessedly  no  direct  authority  :  but  what  the 
Court  of  Common  Pleas  said  in  Goodbume  v.  Bowman  (i)  is  relied 
on,  to  show  that  though  you  cannot  have  recourse  to  one  plea  not 
expressly  referred  to,  in  considering  the  sufficiency  or  insufficiency 
of  any  other  plea,  yet  that  all  the  pleas  may  be  taken  into  con- 
sideration on  a  notice  to  enter  judgment  on  the  whole  record.     But 
it  does  not  appear  necessary  to  that  case  that  this  should  have  been 
held  ;  it  was  therefore  extrajudicial  in  that  case ;  and  even  if  it  had 
not  been  so,  there  is  this  difference  between  the  two  cases :  that 
there  the  pleas  held  bad  were  those  out  of  which  the  immaterial 
issues  arose ;  while  here  a  good  plea  remains  in  bar  of  the  action, 
after  passing  over  the  immaterial  issue,  or  treating  it  as  a  nullity. 
The  judgment  of  reversal  which  may  now  be  given,  will  therefore 
substantially  agree  with  the  opinions  of  all  but  one  of  the  learned 
Judges,  upon  the  assumption  upon  which  all  but  another  of  the 
learned  Judges  are  agreed,   that  seizure  and  sale  constitute  a 
condition  precedent.     The  consequence  will  *be  that  the  plaintiffs       [  *70*  ] 
may  begin  de  novo.    But  if  I  am  right  in  agreeing  with  those  of 
the  learned  Judges  who  hold  want  of  notice  to  be  immaterial,  the 
most  carefully  conducted  pleadings  in  another  suit  never  can  avail 
the  plaintiffs,  or  entitle  them  ultimately  to  a  judgment. 

Of  the  questions  to  which  I  have  directed  the  attention  of  your 
Lordships,  it  is  to  be  observed  that  the  first  three  are  those  upon 
which  the  merits  of  the  defence  were  decided  in  the  Court  of 
Common  Pleas:  those  arising  upon  the  pleadings  do  not  appear 
to  have  been  there  made,  and  accordingly  we  have  no  judgment 
upon  them  except  that  in  the  Exchequer  Chamber,  where  one  only 
of  the  three  learned  Judges  who  have  not  attended  your  Lordships 
(1)  35  B.  E.  604  (9  Bing.  632  ;  2  Moore  &  Scott,  700). 
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GwTNNB  has  given  any  opinion  on  those  points.  Even  of  the  questions 
BuRNELL.  ^ipon  the  merits,  the  first  appears  to  have  been  argued  more  fully 
than  the  other  two.  A  great  part  of  the  judgment  in  the  Court  below 
is  upon  the  points  which  have  never  been  made,  or  at  least  at  all  relied 
on  here,  and  a  very  small  portion  of  it  relates  to  that  which  has  been 
the  subject  of  discussion  before  your  Lordships.  Under  these  cir- 
cumstances, my  Lords,  I  have  no  hesitation  in  moving,  simply  to 
reverse  the  judgment  of  the  Exchequer  Chamber ;  which  will  have 
the  effect  of  affirming  the  judgment  of  the  Court  of  Common  Pleas. 

The  Lord  Chancellor  : 

My  Lords,  notwithstanding  the  complexity  of  this  case,  and  the 
difference  of  opinion  amongst  the  Judges  upon  some  points,  it  does 
not  appear  to  me  that  there  is  much  difficulty  in  deciding  upon 
the  course  this  House  ought  to  adopt,  because  there  are  points 
upon  which  there  is  a  uniformity  of  opinion  amongst  the  Judges, 
[  »706  ]  in  which  I  think  it  is  *impo8sible  not  to  concur,  as  to  such  part  of 
the  case  as  must  regulate  that  course,  if  your  Lordships  agree  in 
opinion  with  the  learned  Judges  upon  those  points.  That  the 
condition  of  the  bond  was  broken,  there  is,  I  conceive,  no  doubt. 
In  this  all  the  Judges  concur ;  and  all  but  one  concur  in  thinking 
that  the  appropriation  of  the  property  of  the  collector,  towards 
payment  of  the  debt  due  from  him,  was  a  condition  precedent  to 
calling  on  the  surety :  whether  it  was  to  exhaust  the  whole  of  his 
property,  or  such  part  alone  as  came  to  the  knowledge  of  the 
Commissioners,  was  the  subject  of  much  difference  of  opinion 
amongst  the  Judges  ;  but  as  the  defendant,  by  his  fifth  plea,  set  up 
the  defence  that  property  of  the  collector  of  which  the  Commissioners 
had  notice  had  not  been  applied,  and  as  the  decision  must  turn  upon 
that  plea,  it  does  not  appear  to  me  to  be  very  material  to  consider 
how  far  the  defendant  might  have  defended  himself  by  pleading  and 
proving  that  the  collector  had  property  unapplied,  of  which  it  was 
not  shown  that  the  Commissioners  had  notice. 

According  to  the  opinion  of  all  the  Judges  but  one,  the  fifth  plea, 
if  established  by  a  verdict,  would  have  amounted  to  a  good  defence 
to  the  action.  Objections  were  made  as  to  the  manner  in  which 
the  plaintiffs'  replication  to  the  fifth  plea  was  framed;  but  in 
substance  the  replication  tendered  an  issue  on  the  defence  set 
up  in  the  fifth  plea,  which  alleged  that  the  collector  had  property, 
of  which  the  Commissioners  had  notice.  The  defendant  did  not  join 
issue  on  the  point  so  raised,  but  by  his  rejoinder  departed  from  his 
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plea ;  and  the  plaintiffs,  instead  of  taking  advantage  of  that  departure  Gwtnxe 
in  the  proper  manner  by  demurrer,  took  issue  on  this  irregular  burnkll. 
rejoinder.  And  the  question  is,  what,  under  such  circumstances, 
ought  to  be  the  fate  *of  the  action.  The  issue  so  raised  being,  if  it  is  [  ♦706  ] 
to  be  considered  an  issue  at  all,  an  immaterial  issue,  cannot,  though 
found  for  the  defendant,  afford  ground  of  a  judgment  for  him  in 
the  action.  At  the  same  time,  the  state  of  the  pleadings  precludes 
the  plaintiffs  having  a  judgment  non  obstante  veredicto ;  for,  so  far 
from  there  being  any  admission  upon  the  record  of  their  title,  there 
is  the  fifth  plea,  which,  if  true,  would  constitute  a  good  defence  to  it. 
This  unfortunate  state  of  the  pleadings  could  not  have  arisen  without 
blunders  on  both  sides.  That  there  can  be  no  repleader  in  this 
House  appears  clear  from  the  opinion  of  all  the  Judges,  and  the 
authorities  to  which  they  refer  ;  and  as  there  can  be  neither  judg- 
ment for  the  plaintiffs  nor  for  the  defendant,  the  only  course  is  to 
reverse,  simplicitevy  the  judgment  of  the  Court  below. 

Lord  Bbougham  : 

The  defendant  cannot  get  his  costs,  though  he  has  succeeded 

bere :  but  upon  the  whole,  everything  connected  with  the  rejoinder 

being  considered,  I  cannot  flay  that  that  in  my  opinion  is  to  be 

regretted.  r  ^         *  ^ 

Judgment  reversed. 


ALEXANDER  DONALDSON  v.  Misses  JANE  i837. 

HALDANE  and  ISABELLA  HALDANE.  '^''g^o.^' 

(7  Clark  &  Finnelly,  762—772.)  Aug.  3. 

Attorney — ^His  duty  and  liability.  Lord 

An  attorney,  who  wa«  the  ordinary  attorney  for  a  borrower,  also  acted   Cottenham, 
in  the  matter  of  a  particidar  loan  for  the  lender,  but  did  not  make  any  ^'^' 

charge  against  the  lender  for  his  services.      The  security  he  took  was  not  "Lord 

sufficient :  Held,  that  he  was  properly  charged  as  an  attorney  acting  on 
the  retainer  and  employment  of  the  lender,  and  was  in  that  character         »-         J 
liable  to  an  action  for  damages  for  the  loss  suffered  through  the  insufficiency 
of  the  security. 

After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrangement  with 
the  rest  of  the  family,  who  were  the  legatees  of  the  lender,  became  pos- 
sessed of  the  security,  and  applied  to  the  attorney  to  do  what  was  necessary. 
The  means  taken  to  secure  the  repayment  of  the  loan,  on  this  continuation 
of  it,  were  insufficient:  Held,  that  as  representing  the  interest  of  the 
deceased,  and  on  their  own  account,  the  sisters  were  entitled  to  compensation 
from  the  attorney. 

The  appellant  in  tbis  case  (the  defendant  in  the  suit  below)  was 
a  writer  to  the  signet,  and  had  been  employed  in  that  capacity  as 
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Donaldson  attorney  for  Mr.  Henry  Haldane,  now  deceased.  The  sammons  in 
Haldane.  tJi®  suit  stated  that  the  late  Mr.  Henry  Haldane,  the  brother  of  the 
pursuers,  being  in  the  year  1828  desirous  of  investing  a  sum  of 
2,000Z.  on  heritable  security,  consulted  with  the  appellant,  and 
employed  him  to  look  out  for  a  safe  and  profitable  investment  for 
the  said  sum :  that  Archibald  Dunlop,  distiller  at  Haddington,  for 
whom  the  appellant  also  acted  as  agent,  had  in  the  year  1815, 
obtained  from  the  magistrates  and  town  council  of  the  burgh  of 
Haddington,  as  representing  the  community  thereof,  a  lease  for 

[  *768  ]  twice  *99  years  of  a  field  belonging  to  the  said  burgh,  on  which 
Dunlop  had  subsequently  erected  a  distillery  and  other  buildings : 
that  in  1818  Dunlop  had  borrowed  a  sum  of  2,000/.  from  an 
individual  of  the  name  of  Cunningham,  on  the  security  of  an 
assignation  to  the  lease  above  mentioned :  that,  in  the  course  of 
the  communications  betwixt  Haldane  and  the  appellant,  in  regard 
to  the  investment  of  the  2,0002.,  the  appellant  advised  Haldane, 
that  a  transference  in  his  favour  of  the  assignment  of  the  lease 
would  form  a  valid  and  effectual  real  security  to  him,  the  said 
Henry  Haldane,  over  the  subjects  in  question :  that  Haldane  did, 
in  consequence,  professionally  employ  the  appellant  to  invest  the 
2,0002.  on  the  said  security,  as  being  a  good  and  effectual  real 
security :  that  the  appellant  accepted  this  employment,  and  pre- 
pared a  transference  accordingly,  as  security  for  2,0002.  paid  over 
by  Haldane  to  Cunningham,  the  previous  holder  of  the  security : 
that  it  was  the  duty  of  the  appellant  to  take  steps  for  having  the 
right  in  the  lease  so  conveyed  made  an  effectual  real  right  in  the 
person  of  Haldane,  so  as  to  be  preferable  to  any  other  rights  sub- 
sequently granted  or  acquired  over  the  property;  and  this,  either  by 
intimating  the  same  to  the  landlords,  and  at  the  same  time  taking 
measures  for  putting  Haldane  in  the  possession,  natural  or  civil,  of 
the  said  subjects,  or  by  such  other  steps  as  were  required  by  law  ; 
but  that  the  defender,  in  violation  of  his  professional  duty,  took  no 
steps,  or  at  least  no  sufficient  steps,  for  this  purpose,  and  the  said 
assignation  to  the  lease  remained  a  merely  personal  and  incomplete 
right:  that  Haldane  died  in  December,  1826,  and  his  interest  in  the 
loan  of  2,0002.,  and  the  security,  became  vested  in  the  respondents: 

[  *764  ]  that  the  respondents  consulted  and  ^advised  with  the  said  appellant 
in  relation  to  the  said  sum,  and  the  mode  in  which  they  should 
proceed  regarding  it :  that,  antecedently  to  this  period,  the  subjects 
in  question,  held,  as  above  mentioned,  by  Dunlop,  had  been  disponed 
by  way  of  feu  by  the  magistrates  of  Haddington,  by  feu-disposition. 
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in  July,  1826,  to  Danlop,  Mvho  thereon  became  absolute  proprietor    Donaldsok 
of  the  same,  and  was  regularly  infeft  thereon:  that  the  respondents     haldakb. 
were  ready  to  call  up  from  Dunlop  the  sum  of  2,000i.,  but  that  the 
appellant,  who  still  acted  as  agent  for  Dunlop,  advised  the  respon- 
dents that  it  would  be  expedient  and  profitable  for  them  to  allow  the 
money  to  remain  with  Dunlop  ;  and,  instead  of  the  assignment  of 
the  lease,  to  take  a  heritable  bond  and  disposition  in  security  over 
the  property,  to  be  granted  by  the  said  Archibald  Dunlop,  as  pro- 
prietor thereof :  that  the  appellant  did  not  then,  or  at  any  other 
time,  inform  the  pursuers  of  the  defective  nature  of  the  original 
security,  but  represented  that  the  money  would  be  safely  invested 
on  a  heritable  bond  and  disposition,  granted  as  aforesaid  by  the 
said  Archibald  Dunlop :  that  the  respondents  did,  in  consequence, 
professionally  employ  the  appellant  to  invest  the  2,000Z.  on  the  said 
security,  as  being  a  good  and  effectual  real  security:   that  the 
defender  accepted  this  professional  employment,  and  prepared  a 
bond  and  disposition  in  security  over  the  property,  in  favour  of  the 
respondents,  which  bond  was  subscribed  by  Dunlop  on  4th  February, 
1828,  and  on  which  infeftment  was  passed  by  the  appellant  in  favour 
of  the  respondents  on  the  5th,  and  recorded  on  the  8th,  of  the  said 
month :  that  in  consequence  of  the  bond  having  been  granted  in  the 
respondents'  favour,  the  assignment  of  the  lease  was  given  up  to 
Dunlop  *aud  cancelled :  that  in  this  transaction  the  respondents       [  *765  ] 
relied  on  the  professional  skill  and  diligence  of  the  appellant  in 
making  the  bond  and  infeftment  a  good  and  sufficient  security ; 
and  trusted  that  they  thereby  held  an  effectual  right  over  the  said 
subjects,  preferable  to  all  other  real  rights  whatever:   that  the 
respondents  have  recently  discovered  that  the  said  security  was 
not  a  good  and  sufficient  heritable  security,  or  such  as  any  profes- 
sional person  of  ordinary  prudence  would,  in  the  fair  discharge  of 
his  duty,  have  accepted  on  behalf  of  his  employers;  and  more 
especially,   there   had  been   granted  by  Dunlop,   over  the    said 
subjects,  certain  other  heritable  bonds  and  dispositions,  or  other 
real  rights,  which  were  prior  in  date  to  that  in  favour  of  the  respon- 
dents, and  preferable  thereto;    and,  in  particular,    a  bond   and 
disposition  in  security,  in  favour  of  the  British  Linen  Company 
Bank,  in  security  of  a  loan  of  15,000{.,  dated  30th  August,  1826, 
and  whereon  infeftment  followed  on  the  4th,  and  was  recorded  the 
6th,  September  of  the  same  year.    And  also  another  bond  and  dis- 
position in  security,  granted  in  favour  of  William  Dunlop,  merchant 
in  Edinburgh,  and  John  Tweedie,  writer  to  the  signet,  for  relief  to 
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Donaldson  them  of  sums  amounting  to  8,500Z.  of  principal,  besides  other  sums 
Haldakb.  of  interest  and  premiums  of  insurance,  dated  10th  October,  1826,  and 
followed  by  infeftment,  dated  20th  October,  and  recorded  28ih 
November,  of  the  said  year:  that,  at  the  time  of  preparing  the 
above-mentioned  bond  in  favour  of  the  respondents,  the  said 
appellant,  in  violation  of  his  professional  duty,  omitted  to  search 
the  records  in  order  to  discover  prior  incumbrances:  that  the 
value  of  the  subjects  in  question  is  so  much  exhausted  by  the 
prior  and  preferable  securities,  as  to  leave  nothing  for  the  security 
[  '^ee  ]  held  by  the  respondents,  *and,  in  fact,  not  to  be  suflBcient  even  to 
satisfy  the  prior  and  preferable  rights.  The  summons  then  alleged 
a  loss  of  the  principal  and  interest  of  the  sum  lent;  and,  after 
charging,  on  account  of  the  appellant's  connexion  with  Dunlop, 
more  than  merely  incautious  and  negligent  conduct  on  the  part  of 
the  appellant,  prayed  that  he  might  be  decreed  to  make  good  the 
loss  so  sustained,  with  costs. 

The  defences  for  the  appellant  in  the  Court  below  consisted  of  a 
general  denial  of  liability  in  law  and  in  fact ;  and  he  alleged  that 
when  the  change  in  Dunlop's  tenure  of  the  property  from  leasehold 
to  freehold  was  made,  it  was  matter  of  notoriety  in  Haddington, 
where  Mr.  Haldane  resided,  was  well  known  to  himself,  and  was 
frequently  the  subject  of  conversation  between  him  and  Mr. 
Dunlop:  that,  at  Mr.  Dunlop's  request,  the  appellant  then  intimated 
to  Mr.  Haldane  that  the  2,000Z.  owing  to  him  would  then  be  paid, 
unless  he  wished  the  money  to  remain  with  Mr.  Dunlop  on  his 
personal  security.  The  appellant,  at  the  same  time,  stated  to  Mr. 
Haldane  that,  according  to  the  opinion  he  entertained,  Mr.  Dunlop's 
right  of  lease  had  merged  in  his  feudal  right,  and  was  incapable  of 
affording  a  real  security.  Mr.  Haldane  stated  that  he  was  quite 
satisfied  with  Mr.  Dunlop's  personal  security,  and  felt  obliged  by  his 
retaining  the  money ;  for  which,  as  was  then  thought,  so  secure  an 
investment  could  not  easily  have  been  obtained. 

After  Mr.  H.  Haldane's  death,  the  appellant  alleged  that  he 
wrote  the  following  letter  to  Mr.  John  Haldane,  who  had  then  the 
management  of  the  respondents'  affairs : 

"  I  think  you  will  find  the  enclosed  a  correct  copy  of  Mr. 
Dunlop's  bond  to  your  late  brother.  In  explanation  of  what  I  said 
[  •767  ]  yesterday,  I  may  mention  *that  the  assignation  never  was  intimated 
to  the  magistrates,  and  that,  in  point  of  fact,  the  lease  was  virtually 
renounced  three  months  before  your  brother's  death,  by  Mr.  Dunlop's 
becoming  feudal  proprietor  of  the  ground  on  which  the  distillery  is 
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built.  Mr.  D.  was  very  anxious  to  change  the  tenure  by  which  he  Donaldson 
held  this  property,  and  applied  to  the  town  council  to  give  him  a  haldanb. 
feu-right  in  place  of  a  lease,  offering  20!.  annually  in  addition. 
This  was  evidently  beneficial  for  the  town,  but  they  could  not  enter 
into  the  transaction  without  exposing  the  ground  for  sale.  It  was 
then  bought  by  Mr.  Todrick  for  Mr.  Dunlop,  and  afterwards  trans- 
ferred to  the  latter,  and  he  was  infeft  in  August,  1826.  I  mentioned 
to  your  brother  that,  in  my  opinion,  he  no  longer  held  any  security 
beyond  Mr.  Dunlop's  personal  obligation,  and  that  Mr.  D.  would 
pay  him  up  the  money  at  the  ensuing  Martinmas,  if  he  wished  it ; 
but  he  said  that  he  was  quite  satisfied  with  Mr.  D.'s  own  security. 
Under  the  circumstances  now  stated,  I  do  not  think  this  can  be 
viewed  in  any  other  light  than  a  personal  bond." 

He  also  alleged  that,  in  the  transaction  with  Dunlop,  he  was  the 
attorney  for  that  person,  and  not  for  Mr.  H.  Haldane,  against  whom 
he  had  never  made  any  charge  for  the  labour  then  performed :  and 
finally,  he  denied  the  title  of  the  respondents  to  claim  as  the  repre- 
sentatives of  Mr.  H.  Haldane ;  for  he  alleged  that  that  gentleman 
left  a  will  made  in  the  English  form,  which  would  not  have  passed 
this  security,  if  it  had  been  a  real  security,  to  the  respondents,  and 
that  they  took  it  not  under  the  terms  of  that  will,  but  by  an  arrange- 
ment in  the  family,  which  proceeded  on  the  express  ground  of  this 
being  not  a  real  but  a  personal  security. 

The  cause  was  heard  before  Lord  FuUerton  as  Lord  Ordinary,       [  7C8  ] 
and  he  made  a  decree  (afterwards  confirmed  by  the  Court  of  Session) 
declaring  the  appellant  liable.     The  present  was  an  appeal  against 
that  decree. 

Sir  W.  FoUett  and  Dr.  Lushington,  for  the  appellant : 

The  conveyance  was  in  the  first  instance  correctly  executed  ;  and 
beyond  that  the  appellant  undertook  no  responsibility.  But  if 
intimation  to  the  landlord  of  the  security  granted  upon  the  lease 
was  required,  that  had  been  sufficiently  complied  with  by  the 
notice  given  to  the  magistrates  upon  the  execution  of  the  security 
to  Cunningham,  and  all  the  rights  which  Cunningham  possessed 
were  completely  transferred  to  Haldane  upon  the  execution  of  the 
assignment  of  the  lease.  Haldane,  in  fact,  to  all  intents  and 
purposes,  stood  in  the  situation  of  Cunningham,  entitled  to  his 
rights  and  subject  to  his  liabilities.  But,  strictly  speaking,  the 
appellant  has  a  right  to  deny  his  employment  by  Haldane,  and 
therefore  to  deny  his  liability  altogether.    He  was  the  law  agent  of 
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DoKALDsoM  the  grantor  and  not  of  the  grantee,  and  neither  charged  nor  received 
Haldake.  s^7  compensation  for  his  trouble  for  the  latter.  Then,  again,  the 
fact  that  the  security  was  not  a  real  but  a  personal  security,  was 
known  to  Mr.  Henry  Haldane  in  his  lifetime,  and  he  expressed 
himself  as  contented  with  the  personal  security  of  Mr.  Dunlop. 
In  order  to  recover  from  the  appellant  compensation  for  any  alleged 
loss,  he  ought  to  have  given  notice  to  the  appellant  of  his  dis- 
satisfaction with  the  security,  so  that  the  agent  might  have  had  the 
opportunity  of  obtaining  relief  by  taking  the  subject  off  his  client's 
hands:  Hunter  y.  Fleming  and  Strang,  11  December,  1829.  The 
[  *769  ]  respondents  can  *stand  in  no  better  situation  than  Mr.  Haldane, 
from  whom  they  claim  to  derive  title ;  and  as  he  could  not  have 
recovered  against  the  appellant,  neither  can  they,  but  must  be 
bound  by  his  acquiescence.  But  in  truth  the  respondents  here  do 
not  represent  Mr.  Haldane,  for  he  did  not  make  them  devisees  of 
this  security  :  they  came  into  possession  of  it  by  a  family  arrange- 
ment made  among  the  survivors  of  Mr.  Haldane,  and  they  are 
therefore  not  entitled  to  claim  damages  for  a  loss  that  happened,  if 
at  all,  to  his  estate,  which  in  no  manner  whatever  do  they  legally 
represent :  so  that  taken  either  way  they  must  fail.  If  they  repre- 
sent Mr.  Haldane,  they  are  concluded  by  his  acts,  and  cannot 
recover  :  if  they  do  not  represent  him,  they  have  no  title  to 
complain  of  a  loss  which  happened  in  his  lifetime  and  to  his 
estate. 

The  Attcyi-ney- General  and  Mr.  Hope  Maclean,  for  the  respon- 
dents : 

The  summons  here  properly  charges  the  appellant  with  having 
been  retained  as  attorney  for  Mr.  Haldane,  and  that  he  accepted 
that  employment.  If  so,  his  liability  to  answer  for  the  skilful  and 
careful  discharge  of  his  duties  is  too  clear  to  be  doubted.  That 
principle  was  fully  and  clearly  stated  in  this  House  in  Stephenson  v. 
Rowand  (i) ;  and  the  Scotch  cases  are  all  in  accordance  with  it : 
Struthers  v.  Lang  (2),  and  Brown  v.  Cuthill  (3).  Then  comes  the 
question  whether  Mr.  H.  Haldane  was  aware  of  the  fact  that  the 
security  was  only  a  personal  security,  and  was  content  that  it 
should  be  so.  There  is  no  direct  proof  that  he  was ;  and  whatever 
he  may  have  said  in  a  general  way  as  to  his  being  satisfied  with 

(1)  2  Dow  &  CL   104 ;   4  Wila   &      Wils.  &  Sh.  663. 
Sh.  177.  (3)  4  Mutt.  474. 

(2)  Fac.  Coll.  2  Feb.  1826,  and  2 
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♦the  security,  was,  no  doubt,  a  statement  made  by  him  on  the  faith    Donaldson 
of  the  representations  and  the  advice  given  him  by  the  appellant,     haldane. 
There  is,  therefore,  nothing  which  can  affect    the  right  of  the       [  •770  ] 
respondents.      The  case  was  considered  quite  clear  in  the  Court 
below,  the  judgment  in  which  proceeded  on  a  principle  distinctly 
laid  down  by  this  House. 

Sir  W.  FoUeU,  in  reply : 

The  employment  of  the  attorney  must  be  an  employment  for 
profit ;  a  mere  gratuitous  acting,  where  in  fact  the  attorney  was  the 
attorney  of  the  other  party,  will  not  make  him  liable.  Besides,  it 
is  plain  here  that  he  did  what  was  at  the  time  satisfactory  to  Mr. 
Haldane,  who  was  aware  of  the  nature  of  the  security,  and  was 
content  with  it.  Those  who  take  under  Mr.  Haldane  cannot  now 
turn  round  and  impose  on  the  appellant  what  that  gentleman  had 
never  thought  of  imposing. 

Thb  Lord  Chancellor:  ^^^o. 

Aug,S. 

The  first  question  in  this  case  is,  whether  the  appellant  was         

liable,  in  an  action  for  damages  in  respect  of  certain  transactions 
which  took  place  in  1823,  when  money  was  first  advanced  by  a 
chent  of  the  appellant,  and,  as  it  is  alleged,  under  his  advice  :  and 
the  second  is,  whether  he  is  liable  in  respect  of  the  transaction  of 
1827,  when  the  loan  was  continued  by  the  sisters  of  the  former 
client :  those  ladies,  as  it  is  stated,  also  placing  themselves  under 
the  advice  of  the  appellant.  The  security  for  the  loan  ought  to 
have  been  on  certain  leases  of  land  demised  to  the  borrower,  and 
an  assignment  of  the  lease  was  obtained  ;  but  in  order  to  complete 
it,  there  should  have  been  notice  of  the  assignment  given  to  the 
lessors.  That  was  not  done ;  and  that  is  one  of  the  grounds  of  the 
*action.  It  is  said  that  the  respondents  do  not  represent  the  [  •^Ti  ] 
original  lender,  H.  Haldane  ;  and  therefore  that  they  cannot  claim 
here  compensation  for  a  loss  suffered  by  that  person  in  his  lifetime. 
I  am  not  of  opinion  with  the  appellant  on  that  point.  In  October, 
1827,  a  letter  was  written  by  the  appellant  to  some  of  the  respon- 
dents' family,  to  the  effect  that  the  appellant  had,  after  the  change 
of  Dunlop's  tenure  of  the  property  in  1826,  informed  Mr.  H. 
Haldane  that  the  security  he  had  received  had  become  nothing 
more  than  a  personal  bond ;  and  that  Mr.  H.  Haldane  had  then 
stated  to  the  appellant  that  he  was  satisfied  with  Mr.  Dunlop's 
personal  security.      If  that  was  so,  it  was  most  probably  under  the 
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DoNALDsoK  advice  of  the  appellant ;  and  if  the  advice  was  wrong  the  money  was 
Haldane.  lost  by  his  mistake,  and  he  must  be  held  responsible  for  it.  The 
ladies  were  willing  to  lend,  or  rather  to  continue  to  lend,  the  money 
at  interest,  if  they  could  get  a  good  security  for  it.  Now  it  appears 
that  no  means  were  taken  by  the  appellant  to  eflFect  that  object, 
independently  of  obtaining  the  personal  security  of  the  owner  of 
the  property ;  and  from  the  want  of  care  in  this  respect  the  loss 
has  arisen.  It  therefore  appears  to  me  that  I  ought  to  advise  your 
Lordships  to  affirm  the  interlocutor ;  but  I  do  not  think  that  the 
circumstances  require  that  it  should  be  affirmed  with  costs. 

Lord  Brougham  : 

I  quite  agree  with  my  noble  and  learned  friend.  It  is  impossible 
to  get  over  these  letters,  in  which  the  appellant  appears  to  act  for 
the  Misses  Haldane  after  their  brother's  death.  It  appears  that  he 
had  not  made  any  charge,  and  his  conduct  in  volunteering  his  services 
does  incline  one  to  think  that  the  liability  he  incurred  in  point 
of  law  is  somewhat  hard  upon  him ;  but  still  I  cannot  doubt  that 
[  •772  ]  *he  is  liable.  There  have  however,  in  this  case,  been  unwarranted 
attacks  on  the  character  of  a  professional  gentleman;  and  that 
circumstance  induces  me  to  agree  that  costs  ought  not  to  be  given. 

Interlocutor  affirmed,  without  costs. 


1840. 
March  2,  3, 
9.  10,  12. 
Avg,  10. 
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The  countess  of  DALHOUSIE  v.  JAMES 
M^DOUALL  (1). 

(7  Clark  &  Finnelly,  817—841.) 

Domicile — Legitimation — Marriage. 

A  Scotch  marriage  can  legitimate  the  previously  bom  children  of  the 
married  persons,  so  as  to  enable  them  to  succeed  as  heirs  to  real  estate  in 
Scotland  (2). 

The  child  of  a  Scotsman,  though  bom  in  England,  becomes  legitimate 
for  all  civil  purposes  in  Scotland,  by  the  subsequent  marriage  of  the 
parents  in  England,  if  the  domicile  of  the  father  was  and  continued  through- 
out to  be  Scotch  (3).    Neither  the  place  of  the  marriage  nor  the  place  of 

learned  Lord  made  but  one  speech 
relating  to  both  cases,  the  judgment 
in  both  will  be  printed  entire  at  the 
end  of  "Hhe  second  case.  See  posty 
p.  139. 

(2)  See     also     Lauderdale    Px'erage 
(1888)  10  App.  Gas.  692,  758.— B.  C. 

(3)  See  also  Udny  v.   Udny  (1869), 
L.  E.  IH.  L.  Sc.  441.— E.C. 


(1)  See  the  cases  referred  to  in  note, 
p.  103,  below.  This  and  the  following 
case  of  Munro  v.  Munro  were  argued 
about  the  same  time.  Judgment  was 
pronounced  in  both  on  the  same  day, 
and  the  noble  and  learned  Lords  who 
spoke  in  moving  the  judgment  united 
the  two  cases  in  their  observations. 
The  arguments  in  each  case  are  given 
separately;    but  as   each  noble   and 
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[  '818  ] 


the  birtli  of  the  child  will,  under  such  circumstances,  affect  the  status  of  Countess  of 
the  child  (1). 

In  matters  to  be  determined  by  the  domicile  of  the  parties,  it  is  a  prin- 
ciple of  law  that  the  domicile  of  origin  must  prevail  until  the  party  has 
not  only  acquired  another  but  has  manifested  and  carried  into  execution  an 
intention  of  abandoning  his  former  domicile  and  acquiring  another  as  his 
sole  domicile  (1). 

In  order  to  acquire  a  domicile  there  must  be  actual  residence  in  the 
place  chosen,  which  must  be  the  principal  and  permanent  residence  of  the 
party  (1). 

By  marriage  the  domicile  of  the  husband  becomes  that  of  the  wife. 

In  1796  a  Scotch  gentleman  of  fortune  came  with  his  regiment  into 
England,  briugiog  with  him  a  young  Scotswoman  then  in  "^a  state  of 
pregnancy.  Her  child  was  bom  in  England,  and  he  gave  the  usual  bond 
to  indemnify  the  parish  against  the  chargeability  of  the  infant.  The  young 
woman  continued  to  reside  with  him  and  had  other  children  by  him,  and 
in  each  instance  a  similar  bond  was  given.  His  regiment  was  disbanded, 
and  he  was  then  returned  to  Parliament  as  member  for  a  Scotch  county. 
He  took  a  house,  for  the  purposes  of  the  children's  education,  in  Penrith 
in  Cumberland,  and,  when  not  in  London  attending  his  parliamentary 
duties,  was  frequently  staying  at  Penrith.  In  1808  he  executed  a  marriage 
contract,  in  which  he  was  described  as  **  of  Logan  '*  (Scotland),  of  the  one 
part;  and  she  was  described  as  **M.  B."  (her  maiden  name)  '*  residing  at 
Penrith,  Cumberland,  South  Britain,  of  the  other  part."  No  other 
ceremony  of  marriage  took  place,  but  he  shortly  afterwards  carried  her  to 
Scotland,  and  introduced  her  and  the  children  as  his  wife  and:  children : 
Held,  that  he  had  not  lost  his  Scotch  domicile ;  that  his  marria<?e  was  a 
Scotch  marriage,  and  that  his  children  were  consequently  entitled  to 
succeed  as  heirs  to  Scotch  estate. 

The  late  Colonel  M'Douall,  of  Logan,  was,  in  1795,  employed  to 
raise  a  regiment  of  Fencible  cavalry.  It  was  embodied  at  Dumfries, 
and  he  marched  with  it  into  England  on  9th  April,  1796.  At  that 
time  Colonel  M'Douall  was  a  domiciled  Scotsman. 

Some  time  in  the  course  of  the  year  1795,  Mary  Eussell  went  to 
reside  with  Colonel  M'Douall,  at  Dumfries  and  elsewhere  in  Scot- 
land, and  she  became  pregnant.  She  continued  to  reside  with  him, 
and  accompanied  him  into  England,  when  he  went  there  with  the 
regiment  in  April,  1796.  She  was  a  Scotswoman,  and  till  then 
never  had  been  out  of  Scotland.  She  was  at  this  time  visibly  with 
child,  so  that  the  overseers  of  the  poor  of  Carlisle  obliged  Colonel 
M'Douall  to  grant  a  bond,  dated  28th  April,  1796,  that  her  child 
should  not  become  a  burden  on  the  parish.  In  that  bond  she  was 
described  as  ^'  Mary  Bussell,  single  woman." 

James  M'Douall,  the  pursuer,  was  born  at  Chester,  on  19th 

October,   1796,  and  of  course  the  period  of  his  conception  took 

place  when  both  his  parents  were  in  *  Scotland.     Other  children 

were  bom,   and  in  every   instance   Colonel  M'Douall  gave  the 

(1)  See  also  Udny  y.  Udny  (1869)  L.  E.  1  n.  L.  Sc.  441.— R.  C. 
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Countess  op  ordinary  bond  to  indemnify  the  parish  against  liability.    In  each 
9,  of  these  bonds  the  mother  was  described  as  "  Mary  Eussell,  single 

M*DouALL.  ^Quaan."  The  regiment  was  afterwards  disbanded,  and  Colonel 
M*Douall  was  then  returned  to  Parliament  for  the  county  of  Wigton, 
and  frequently  resided  in  London  in  discharge  of  his  parliamentary 
duties.  But  Mary  Bussell  and  her  children  lived  at  Penrith  in 
Cumberland,  where  he  had  taken  a  house  for  them,  and  where  he 
constantly  visited  them. 

Colonel  M'Douall  and  Mary  Bussell  executed  at  Penrith  in 
Cumberland,  on  9th  March,  1808,  a  marriage  contract  in  the 
Scotch  form,  by  which  they  accepted  each  other  as  lawful  spouses, 
and  by  which  he  settled  upon  her,  if  she  should  survive  him,  an 
annuity  of  400{.,  payable  from  his  entailed  estates.  In  this  contract 
he  was  described  as  "  of  Logan  "  in  Scotland,  and  she  was  called 
'^  Mary  Bussell,  residing  at  Penrith,  in  the  county  of  Cumberland, 
South  Britain."  Immediately  after  this,  Colonel  M'Douall  returned 
with  Mary  Bussell  as  his  wife  to  Scotland,  and  sasine  was  taken  on 
this  contract,  on  12th  April,  in  favour  of  "  Mrs.  Mary  Bussell,  now 
spouse  of  Lieutenant-Colonel  Andrew  M'Douall  of  Logan;"  and 
they  continued  to  live  as  man  and  wife  constantly  in  Scotland,  and 
were  so  known  and  recognised  from  that  period  forward.  The 
marriage  was  thus  constituted  by  declaration  and  open  cohabitation 
alone  in  Scotland,  and  no  ceremony  of  marriage  took  place  either  in 
England  or  in  Scotland. 

Colonel  M'Douall  was  heir  of  entail  to  certain  lands  in  Wigton- 
shire,  to  which,  in  default  of  lawful  heirs  to  the  Colonel,  the 
[  ♦820  ]  present  appellants  would  *succeed.  The  Colonel  and  the  present 
respondent,  in  1882,  brought  a  consistorial  suit  for  declarator  of 
the  legitimacy  of  the  present  respondent.  The  conclusion  of  the 
summons  was,  ''  And  it  ought  and  should  be  found  and  declared, 
by  decree  and  sentence  of  the  Lords  of  our  Council  and  Session, 
that  the  said  James  M'Douall,  pursuer,  is  the  eldest  lawful  son 
of  the  said  Andrew  M'Doaall,  and,  as  such,  is  entitled  to  all  the 
rights  and  privileges  of  a  child  born  in  lawful  wedlock,  and  parti- 
cularly, that  he  is  entitled  to  succeed  to  his  said  father  in  his  said 
heritable  estate :  and  the  said  defenders  ought  and  should  be  pro- 
hibited and  discharged  from  interfering  with  the  rights  of  the  said 
James  M'Douall,  as  eldest  lawful  son  of  the  said  Andrew  M'Douall." 
The  suit  was  continued  by  the  present  respondent  after  his  father's 
death.  The  Judges  of  the  First  Division  of  the  Court  of  Session 
ordered  the  opinions  of  the  other  Judges  to  be  taken^     The  consulted 
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Judges  agreed  that  the  marriage,  being  that  of  a  domiciled  Scotchman,  Countess  of 

had  legitimated  the  respondent ;  and  Lords  Gillies,  Mackenzie,  and  «. 

GoBEHOusE  concurred  with  them.     The  Lord  President  dissented,    M'Dodall. 

on  the  ground  that  the  domicile  of  the  putative  father  could  not 

affect  the  case,  and  that  the  mother  had  lost  her  domicile  of  origin 

and  acquired  an  English  domicile  ;  so  that  the  children,  who  must, 

as  illegitimate  children,  follow  the  mother's  domicile,  were  subject 

to  the  law  of  England,  and  by  that  law  were  indelibly  impressed 

with  the  status  of  bastardy  at  birth.     The  following  interlocutor 

was  pronounced  by  the  Judges  of  the  First  Division,  in  accordance 

with  the  opinions  of  the  majority :  ''  The  Lords  having  resumed 

consideration  of  these  conjoined  processes,  and  advised  the  same, 

with  the  opinions  of  the  consulted  Judges,  find  it  proved  and 

established  that  the  pursuer,  James  M'Douall,  is  the  legitimate 

♦son  of  the  said  late  Andrew  M'Douall  of  Logan :  therefore  find,       [  •82i  ] 

decern,  and  declare  in  terms  of  the  conclusions  of  the  original  and 

supplementary  summons  of  declarator,  in  so  far  as  respects  the 

question  of  the  said  James  M^Douall's  legitimacy.     Qiwad  vltra^ 

remit  the  cause  to  the  Lord  Ordinary,  to  proceed  farther  as  shall 

be  just  in  respect  to  the  other  conclusions  of  the  said  conjoined 

actions. 

(Signed)  "  C.  Hope,  i.  p.  d." 

This  interlocutor  was  the  subject  of  the  present  appeal. 

Sir  jP.  Pollock,  for  the  appellants : 

The  first  question  is,  whether  a  child  bom  in  England,  under  the 
circumstances  of  this  case,  is  rendered  legitimate,  according  to  the 
law  of  Scotland,  by  a  subsequent  marriage,  so  as  to  be  capable  of 
taking  under  an  entail  as  the  heir  of  the  person  last  seised.  It  is 
clear  that  the  respondent  was  at  his  birth  illegitimate ;  and  that 
status  being  fixed  on  him  at  his  birth  by  the  law  of  the  country 
where  he  was  bom,  cannot  afterwards  be  removed  by  the  sub- 
sequent marriage  of  his  mother  with  his  putative  father.  The  law 
of  England  must  govern  the  present  case.  The  respondent,  being 
bom  in  England,  was,  by  the  law  of  England,  an  English  subject. 
He  became  possessed  by  birth  of  all  the  rights  which  that  law  confers, 
and  incurred  all  the  consequences  which  followed  from  them.  If 
the  birth  had  occurred  before  the  union  of  the  two  Crowns,  he 
would  have  been  an  English  subject,  and  might  have  been  punished 
as  a  traitor  had  he  taken  up  arms  for  the  Scottish  monarch.  The 
law  of  domicile,  which  is  not  a  head  of  law  recognised  by  any 
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Countess  of  English  statute  or  English  writer,  would  not  have  afifected  his 
^,  condition.  By  the  English  law  *he  bore  the  character  of  a  bastard ; 

^r^ft^^i^  he  was  "not  only  begotten  but  born  out  of  lawful  matrimony  "  (i). 
By  the  same  law  he  was  a  natural-born  subject  of  the  kingdom  (2). 
He  could  no  more  change  the  character  of  bastard  thus  impressed 
upon  him,  than  he  could  have  changed  his  allegiance.  He  was  a 
natural-born  subject  of  England,  being  born  within  the  realm  of 
England  ;  and  that  rule  arising  from  the  place  has  but  one  excep- 
tion, which  is  that  of  the  children  of  ambassadors.  Had  he  been 
born  in  Calais,  he  would  for  the  same  reason  have  been  an  alien. 
This  is  a  principle  of  public  law.  But  what  did  all  parties  consider 
his  condition  in  private  ?  How  was  he  treated  by  Colonel  M*Douall  ? 
As  a  bastard.  The  repeated  bonds  given  by  Colonel  M'Douall  to 
the  parish  officers,  show  that  the  Colonel  always  treated  the  chil- 
dren of  Mary  Russell  as  bastards.  It  is  said  that  that  was  done  to 
conceal  the  marriage ;  but  the  same  mode  of  speaking  of  Mary 
Eussell  as  an  unmarried  woman  continued  throughout,  even  in  the 
matrimonial  contract  which  was  executed  in  1808,  and  where  she  is 
described  as  **Mary  Russell,  residing  at  Penrith  in  Cumberland, 
South  Britain."  The  character  of  bastard  once  acquired  by  the 
respondent  under  the  law  of  England,  cannot  be  afterwards  changed. 
If  domicile  could  have  anything  to  do  with  the  matter,  it  is  clear 
that  the  domicile  of  the  mother  of  an  illegitimate  child  is  the  only 
domicile  that  the  English  law  could  recognise.  The  law  here 
recognises  no  relationship  between  the  putative  father  and  the 
illegitimate  child,  except  for  one  single  purpose,  which  does  not 
affect  this  case.  Then  what  was  the  domicile  of  the  mother? 
[  ♦823  ]  Mary  Russell  at  *the  time  of  the  respondent's  birth  held  the  situation 
of  the  Colonel's  servant.  The  domicile  of  the  master  is  not  conferred 
upon  the  servant,  except  perhaps  in  the  single  case  of  an  ambas- 
sador's servants.  If  the  question  of  domicile  is  to  be  introduced 
here,  then  it  is  plain  that  a  person's  living  at  a  particular  place  is 
privicl  facie  proof  of  his  being  domiciled  there  :  Annandalc  Peerage 
case  (3).  The  probability  arising  from  that  circumstance  may  be 
rebutted  by  evidence,  but  only  in  that  way.  Try  this  case  by  that 
rule.  Where  was  the  domicile  of  the  mother  ? — In  Chester  or  in 
Penrith.  Where  even  (if  that  could  be  at  all  important)  was  the 
domicile  of  the  supposed  father  at  the  time  of  the  birth? — In 
Chester.     But    his    domicile    cannot    afifect    the    question.     The 

(1)  1  Bl.  Com.  451.  (3)  Bempde  y.  Johnstone,  3  Yes.  198. 

I'l)  Id.  366. 
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domicile  which  must  govern  the  case,  if  domicile  is  to  be  resorted  Couittkss  of 
to,  is  that  of  the  mother :  it  was  that  which  fixed  on  the  child  an  r. 

English  character,  and  gave  it  all  its  rights,  and  imposed  on  it  all  M*^^^^^- 
its  disabilities.  If  so,  then  the  character  thus  fixed  on  the  child 
by  the  law  of  England  cannot  be  altered  by  the  law  of  any  other 
comitry  whatever :  Story  on  the  Conflict  of  Laws  (i).  That  author 
adopts  (2)  the  doctrine  of  BouUenois,  who  says  (3),  **  L'homme  est 
partout  de  Tetat,  soit  universel,  soit  particulier,  dont  sa  personne 
est  affectee  par  la  loi  de  son  domicil."  "  Habilis  vel  inhabilis  in 
loco  domicilii,  est  habilis  vel  inhabilis  in  omni  loco."  The  character 
being  fixed  at  the  birth,  by  the  law  of  tbe  place  of  the  birth,  the 
place  of  the  subsequent  marriage  of  the  parents  is  not  important. 
The  Strathmore  case  (4)  shows  that  a  marriage  does  not  legitimate 
children  previously  born  in  England,  so  as  to  give  them  rights  as 
•legitimate  children  in  any  part  of  the  United  Kingdom.  That  [  *®24  ] 
was  a  case  in  which  the  question  was  as  to  the  heirship  of  a  title. 
The  heirship  to  land  is  governed  by  rules  no  less  strict.  Story, 
giving  the  result  of  the  opinions  of  BouUenois  and  several  other 
writers,  says  (5),  "  personal  capacity  or  incapacity,  attached  to 
a  party  by  the  law  of  his  domicile,  is  deemed  to  exist  every- 
where. Thus  a  minor  or  other  person  deemed  incapable  of 
transacting  business  sui  juris  in  the  place  of  his  domicile,  will 
be  deemed  incapable  everywhere."  And  a  very  strong  illustration 
is  added  by  Story,  drawn  from  the  laws  of  the  United  States.  This 
is  so  according  to  the  public  law  of  all  nations.  The  principle  that 
the  place  of  birth  must  govern  the  condition  of  the  child,  was 
fully  recognised,  and  indeed  distinctly  asserted  by  Lord  Brougham 
in  Birtwhistle  v.  Vardill  (6) ;  and  his  Lordship  then  goes  on  to 
declare  that  the  status  thus  ascertained  in  the  place  of  the  birth, 
belongs  to  the  child  all  over  the  civilised  world.  Then  comes  the 
case  of  Rose  v.  Ross  (7),  in  which  a  Scotchman  by  birth  settled 
here,  and  had  connexion  with  a  woman  by  whom  he  had  a  son ; 
and  he  subsequently  went  to  Scotland,  with  the  child  and  the 
mother,  and  after  a  residence  of  fifteen  days  he  married  her  and 
then  returned  to  England.  In  that  case  it  was  found  by  this 
House,  reversing  the  judgment  of  the  Court  of  Session,  that 
the  child  was  not  entitled  to  the  benefit  of   legitimation  by  the 

(1)  C.  4,  B.  106.  (4)  4  Wils.  &  Shaw,  App.  89,  n.  o. 

(2)  C.  4,  8.  51.  (5)  C.  4,  8.  65. 

(3)  Princ.  Gen.  10,  18,  p.  4,  6 ;  and  (6)  P.  155,  post,  2  a.  &  F.  594. 
Quest  Mixt.  Disc.  Prel.  p.  20,  pr.  11.  (7)  4  Wils.  &  Shaw,  289. 
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Countess  of  subsequent  marriage  of  its  parents.    There  is  not  one  case  in  which 

DALUOUSIE     *  ,  •      -r-1        1         1  1 

r.  a  person  born  m  England,  and  having  at  the  time  of  his  birth  the 

M'DouALL,    character  of  illegitimacy  stamped  upon  him,  has  been  permitted  to 

[  ♦825  ]      become  legitimate  by  the  subsequent  marriage  of  his  parents.    *0n 

all  these  grounds,  therefore,  the  judgment  of  the  Court  below  must 

be  held  to  be  erroneous,  and  must  be  reversed. 

Mr.  K.  Bruce,  on  the  same  side : 

It  is  impossible  to  see  how  the  domicile  of  Colonel  M'Douall  can 
in  any  way  influence  the  decision  of  this  case.  It  may  be  true  that 
the  mere  circumstance  of  a  man  being  out  of  his  own  country  does 
not  change  his  domicile.  But  here  in  this  case  there  was  much 
more  than  that:  the  Colonel  was  resident  in  England  for  some 
years,  and  at  that  time  he  could  only  have  a  domicile  of  residence 
and  not  a  domicile  of  estate,  for  he  was  not  then  the  owner  of 
Logan ;  he  had  no  house  in  Scotland,  his  lares  were  not  set  up 
there,  for  his  father  still  lived,  and  Logan  was  in  his  father*s 
possession.  The  long  residence  even  of  a  military  man,  in  a 
particular  country,  gives  him  a  domicile  there.  That  is  in  effect 
the  opinion  of  Pothier  (i)  ;  and  Lord  Thurlow,  in  Bruce  v.  Brux:e  (2), 
expressly  stated  that  ''a  person's  being  at  a  place  is  prhna  facie 
evidence  of  his  being  domiciled  there  ;"  and  inference  which  might 
be  rebutted  by  proof,  but  must  otherwise  be  taken  as  settled. 
Thus,  he  said,  a  person  remaining  in  a  foreign  country  after  his 
necessary  business  there  was  at  an  end,  afforded  prima  facie 
evidence  of  domicile ;  which  was  not  affected  by  a  mere  intention 
to  return,  but  would  become  the  settled  domicile  of  the  party  if 
he  should  die  before  changing  it.  The  same  rule  was  adopted  by 
Sir  John  Nicholl  in  Stanley  v.  Bernes  (3),  in  the  case  of  the  will  of 
an  Englishman  made  in  Portugal  according  to  the  English  and  not 
the  Portuguese  form.  The  delegates  there  held  that  the  long 
[  *82G  ]  ^residence  of  the  testator  showed  that  he  must  be  taken  to  have 
been  domiciled  in  Portugal,  and  therefore  that  the  will  was  not 
available,  as  it  was  not  made  according  to  the  Portuguese  form. 
So  that  if  even  the  domicile  of  the  putative  father  could  affect  this 
case,  it  would  leave  the  right  of  the  respondent  in  no  better  situation 
than  at  present.  But  the  domicile  of  the  mother  must  govern  the  case ; 
and  if  it  should  be  said  that  she  is  a  minor,  the  answer  is,  that  the 
civil  law  and  the  law  of  Scotland  recognise  the  right  of  a  minor  to  a 

(1)  Appendix,  b.  60,  art.  11,  law  1,  (2)  2  Bos.  &  P.  230,  n. 

<'  De  Domicilio  Militis."     ,  (3)  3  Hagg.  Ecc.  Hep.  436. 
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choice  of  domicile  :  Graham  v.  Erskine  (i),  Bobertson  on  Personal,  Countess  of 
Succession  (2),  citing  Patterson  v.  Wallace  as  the  authority;  and    ^^^^^^^^^ 
Marshal  v.  M'Douall  (3).      Mary  Eussell  had  therefore  an  English    M'Douall. 
domicile  at  the  time  of  the  birth  of  her  children.     If  so,  the  status 
of  the  children  is  undoubted.     The  condition  of  the  mother  at  the 
time  of  the  birth  governs  the  condition  of  the  child  (4).     Thus  if 
she  had  been  a  slave  at  the  time  of  the  conception,  but  had  become 
free  before  the  time  of  the  birth,  the  child  would  have  been  free. 
Bat  the  converse  would  not  hold,  that  being  excepted  from  the  rule 
in  favour  of  freedom.    Ulpian  is  (5)  to  the  same  effect.     That  shows 
that  the  supposed  conception  of  the  respondent  in  Scotland  will  not 
affect  the  case,  the  place  of  birth  being  that  to  which  the  law  alone 
looks  (6).     Suppose  this  child  had  been  born  out  of  the  English 
dominions,  he  would  not  have  been  entitled  to  inherit  land  here 
even  though  he  could  be  proved  to  have  been  conceived  here.    Had 
he  been  legitimate,  his  birth  here  would  have  secured  him  that 
right  of  inheritance.      ♦If  so,  it  equally  fixes  on  him  the  status  of      [  •827  ] 
illegitimacy.     The  marriage,  if  any,  took  place  in  England.     The 
law  of  England  must,  therefore,  govern  the  status  of  the  child. 
Sappose  a  man  and  woman  crossed  the  Tweed  for  the  purpose  of 
marrying,  but  without  any  intention  of  staying  in  Scotland,  and 
they  did  not  stay  there,  but  after  a  short  visit  returned  to  England: 
the  children  born  here  would  be  English,  though  the  marriage  was 
a  Scotch  marriage,  and  though  even  circumstances  might  show 
that  the  conception  of  the  first  child  occurred  in  Scotland.    Hogg  v. 
LaMey  (7),  Rose  v.  Ross  (s),  and  Conty  Du  Quesnoy's  case  (9),  all 
show  that  the  place  of  the  birth  is  most  material  in  fixing  the  status 
of  the  child.   In  the  case  of  Shedden  v.  Patrick  (lo),  the  status  of  illegi- 
timacy having  been  impressed  on  the  child  at  birth  by  the  law  of 
an  American  state,  in  which,  as  in  England,  a  subsequent  marriage 
would  not  legitimate  the  children,  the  status  thus  impressed  was 
held  to  be  irremoveable,  and  the  children  were  not  allowed  to 
succeed  to  a  Scotch  estate.      Warrender  v.  Warrender  (ii)  is  an 

(1)  Hales,  860.  sonal  Succession,  418. 

(2)  P.  202.  (8)  4  Wils.  &  Shaw,  289. 

(3)  Lord  Kilkerran,  348.  (9)  Guessiere,  Journal  des   Princi- 

(4)  Dig.   Pand.   b.   50,  tit.  1,  law  pals  Audiences  du  Parlement,  tom.  2, 
3&4.  b.  7.  c.  7;  Burge  Com.  Col.  &  For. 

(5)  Tit  5,  s.  8.  Law,  vol.  i.,  p.  106. 

(6)  Dig.  Pand  b.  1,  tit.  5,  law  7,  (10)  Fac.  Coll.  1  July,  1803,  Morr. 
and  b.  25,  tit.  4,  law  1,  s.  1,  and  b.  35,  app.  **  Foreign,"  6. 

tit  2,  law  9.  (11)  37  R.  R.  188  (2  CI.  &  F.  488). 

(7)  6  Br.  P.  0.  677;  Bob.  on  Per- 
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Countess  ok  express  authority  of  the  highest  kind  to  show,  that  though  the  wife 
ALHousiE    ^^y  j^^  ^^  Englishwoman,  yet  if  the  domicile  of  the  husband  is 

M'DouALL.  clearly  Scotch,  and  if  the  contract  of  marriage  has  reference 
only  to  Scotland,  and  is  to  be  fulfilled  there,  the  Scotch  Courts, 
though  such  marriage  was  in  form  solemnised  in  England,  may 
inquire  into  a  charge  of  adultery  with  a  view  to  dissolve  the 
[  *828  ]  marriage.  But  it  shows  no  more.  It  does  *not  affect  this  case- 
In  Merlin  (i)  is  an  ancient  case  where  a  child  was  begotten  in 
adultery,  but  was  born  after  the  marriage  of  its  parents,  and  the 
question  was  raised  whether  it  was  legitimate  or  not.  The  Parlia- 
ment of  Paris  held  that  it  was  legitimate,  on  the  ground  that  the 
time  of  the  birth  must  fix  its  condition.  That  rule  has  been  adopted 
by  all  the  tribunals  of  the  civilised  world,  and  it  is  decisive  of  this 
case.  It  settles  the  fact  that  this  respondent  is  an  Englishman, 
and  therefore  in  him  the  status  of  illegitimacy  received  at  his  birth 
is  indelible.  To  adopt  a  different  rule  would  be  to  decide  that  any 
child  born  under  whatever  circumstances,  out  of  Scotland,  can  be 
legitimated  by  a  subsequent  marriage  in  Scotland.  This  House, 
which  has  been  for  years  struggling  to  keep  within  the  narrowest 
limits  the  mischievous  principle  of  legitimation  by  subsequent 
marriage,  will  not  adopt  a  different  course,  and  give  it  the  very 
alarming*  extension  now  demanded. 

The  Attojmey-Generaly  for  the  respondent: 

This  case  comes  before  the  House  with  the  opinion  of  nine  of  the 
consulted  Judges  in  favour  of  the  respondent.  It  is  not  intended 
to  rely  on  any  marriage  before  1808,  though  there  is  reason  to 
believe  that  sufficient  could  be  proved  to  show  a  marriage  valid, 
according  to  the  laws  of  Scotland,  contracted  before  that  time.  The 
judgment  of  the  Court  below  proceeded  on  the  validity  and  the 
•  effect  of  the  marriage  of  1808,  and  that  is  sufficient  to  support  the 
present  claim  of  legitimacy.  It  is  not  denied  by  the  appellants 
that  a  valid  Scotch  marriage  then  contracted  between  parties  on 
whom  the  Scotch  law  properly  attached,  would  have  conferred 
[  ♦829  ]  legitimacy  *on  the  respondent.  The  whole  therefore  depends  on 
the  question  of  the  law  which  is  to  govern  the  case ;  or,  as  it  is 
called,  on  the  presumed  indelibility  of  the  status  acquired  at  the 
time  of  the  birth.  But  though  a  bastard  here,  the  respondent 
might  become  legitimate  in  Scotland.  The  general  rule  of  law  is  in 
favour  of  legitimacy :  the  English  law  offers  an  exception.  The 
(1)  Bepertoire,  voL  17,  p.  10. 
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appellants  have,  therefore,  to  show  that  the  exception  necessarily  Couittbss  of 
attaches  on  this  case :  there  is  no  ground  for  saying  that  it  does.    ^^^^^^^^*^ 
The  Scotch  law  admits  of  an  exception  where  the  parties  could    M'Doualu 
not  have  contracted  marriage  at  the  time  of  the  birth :  that  ground 
of  exception  does  not  exist  here.     The  respondent  relies  on  the 
following  facts  in  favour  of  his  claim :  First,  his  father  was  born 
and  domiciled  in  Scotland,  and  was  to  all  intents  and  purposes  a 
person  subject  to  the  Scotch  law.      Secondly,  the  mother  was  like- 
wise subject  to  the  law  of  Scotland.     Thirdly,  as  a  consequence  of 
the  two  former  propositions,  the  respondent  himself  was  at  the  time 
of  his  birth  domiciled  in  Scotland.     Fourthly,  the  marriage  in 
1808  was  a  Scotch  marriage,  and  had  all  the  effect  of  one :  and 
fifthly,  that  the  respondent  was  in  uiero  before  the  mother  left 
Scotland.     As  to  the  first  point,  it  is  clear  that  the  father  originally 
possessed  a  Scotch  domicile,  and  there  is  no  ground  for  saying  that 
he  lost  it.    He  was  heir  to  an  entailed  estate  there,  and  he  had 
taken  a  house  which  was  kept  up  there  while  he  continued  in  this 
country.     After  a  military  service  of  two  or  three  years  in  this 
country,  he  returned  to  his  establishment  in  Scotland,  and  was 
then  returned  one  of  the  members  for  the  county  of  Wigton,  and 
he  continued  to  serve  in  Parhament  till  after  the  marriage.    His 
domicile  could  not  be  lost,  by  his  military  service  in  this  ♦country,       [  •830  ] 
for  domicile  can  only  be  changed  animo  et  facto.     For  the  same 
reason  it  could  not  be  lost  by  his  parliamentary  services:  War- 
render  v.  Warrender  (i).      The  house  he  afterwards  took  at  Penrith 
was  for   the  accommodation  of  his  children,  and  of  course  he 
sometimes  resided  there,  but  during  all  this  time  his  home  was 
in  Scotland.     There  he  was  domiciled  in  virtue  of  his  property ; 
there  he  had  his  household  gods,  and  there  was  the  centre  of  his 
affairs.     All  these  circumstances  show  a  Scotch  domicile,  and  a 
subjection  to  Scotch  and  not  to  English  law.     The  cases  of  Bruce 
V.  Bruce  (2),  Ommuney  v.  Douglas  (3),  and  Lord  Stowbll's  decision 
in  the  case  of  The  Harmony  (4),  do  not  affect  the  present,  for  in  each 
of  them  there  were  acts  which  showed  the  suspension,  not  the 
destruction,  of  one  domicile,  and  the  creation  of  another.     Similar 
reasoning  will  apply  to  the  case  of  the  mother.     Her  original 
domicile  was  undoubtedly  Scotch,  and  she  did  nothing  to  lose  it 
and  acquire  another.    A  servant  who  follows  a  master  for  a  parti- 
cular service,  does  not  thereby  lose  his  domicile  of  origin.     She  was 

(1)  37  B.  B.  188  (2  a.  &  F.  488).  (3)  Id.  550,  n. 

(2)  6  Br.  P.  G.  566.  (4)  2  Bob.  Adm.  Bep.  322. 
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CounTKss  OF  in  itinere ;  and  by  the  effect  of  various  English  cases,  where  a 
i;.  person  dies  in  itinere,  his  goods  are  not  to  be  administered  according 

M'DouALL.  ^Q  ^YiQ  law  of  the  place  where  the  death  happened,  but  according  to 
that  of  the  place  of  the  deceased's  domicile.  Had  Mary  Russell  died 
in  October,  1796,  her  property  would  undoubtedly  have  been  adminis- 
tered  according  to  the  law  of  Scotland.  That  shows  that  the  child 
she  then  bore  must  be  subject  to  the  same  law.  Her  afterwards 
living  at  Penrith  being  a  matter  of  mere  convenience,  was  not  a 
forfeiture  of  her  original  domicile.  Then  it  follows  clearly  that  the 
[  *^^^  ]  third  proposition  *is  established,  namely,  that  the  respondent  at 
the  moment  of  his  birth  was  domiciled  in  Scotland.  It  may  be 
admitted  that  the  domicile  of  the  putative  father  cannot  be  com- 
municated at  the  birth  to  the  illegitimate  child,  but  it  may  be 
communicated  by  the  subsequent  marriage  of  the  parents,  and  at 
all  events  the  domicile  of  the  mother  is  so  communicate^} ;  so  that, 
if  she  still  retained  her  Scotch  character  and  domicile,  it  was  at 
once  acquired  by  her  child:  Bell's  Principles (i).  The  appellants 
themselves  admit  this  principle.  In  their  case  (2)  is  this  sentence, 
put  forward  as  an  argument  by  their  counsel :  "  Her  children  being 
illegitimate,  follow  her  domicile."  If  so,  then  it  is  clear  that  her 
domicile  being  Scotch,  theirs  was  Scotch  also,  and  in  all  respects 
they  were  subject  to  the  operation  of  the  Scotch  law.  The  condi- 
tion therefore  impressed  on  the  children  by  the  foreign  law  to 
which  it  is  thus  admitted  they  were  subject,  is  a  condition  which 
the  English  law  will  recognise :  Rex  v.  Brampton  (3) ;  the  Walde- 
grave  Peerage  a^^Q  (4).  This  brings  the  case  to  the  fourth  position, 
namely,  that  this  marriage  was  a  Scotch  marriage,  and  had  effect 
as  such.  It  was  so  because  both  the  parties  were  Scotch,  and  had 
a  Scotch  domicile.  A  marriage  may  be  considered  a  Scotch  mar- 
riage, though  the  form  of  celebration  takes  place  in  England : 
Warrenderw,  Warrender  {&) .  In  this  case,  as  in  that,  the  inten- 
tion of  the  parties  had  reference  to  a  domicile  in  Scotland.  Story, 
in  his  book  on  the  Conflict  of  Laws  (6),  puts  the  question  "  what  is 
to  be  deemed  the  true  matrimonial  domicile?"  and  answers  it  by 
[  '832  ]  showing,  in  the  several  succeeding  sections,  that  it  is  the  *place 
where  the  parties  intend  to  fix  their  residence,  and  not  that  in 
which,  while  in  transitu,  the  marriage  happened  to  be  celebrated  ; 
and  he  quotes  all  the  most  distinguished  jurists  in  support  of  his 

(1)  P.  797.  (4)  4  CI.  &  F.  649. 

(2)  P.  23.  (6)  37  B.  B.  188  (2  01.  &  F.  488). 
(8)  10  B.  B.  299  (10  East,  282).  (6)  0.  6,  s.  191. 
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opinion  (i).     That   entirely  distinguishes   the   present   case   from  Countess  of 
Strathmore  v.  Bowes,   where  there  could  be  no   doubt  that   the  i,. 

marriage  was  an  English  marriage :  now  it  is  not  pretended  that  ^'^^^^^i^i- 
any  but  a  Scotch  marriage  would  have  the  effect  of  legitimating 
the  children.  The  fifth  position  is  one  of  fact,  about  which  there 
can  be  no  doubt.  From  that  fact  it  follows  that  if  the  marriage  in 
1808  is,  as  it  must  be  by  the  law  of  Scotland,  referred  back  to  the 
time  of  the  conception,  it  must  be  treated  as  having  occurred  before 
the  mother  left  her  native  country.  A  Scotch  marriage  will  render 
legitimate  all  the  children,  wherever  they  were  born,  and  the 
respondent  must  on  this  view  of  the  case  be  declared  to  be  legiti- 
mate. No  distinction  can  be  taken  on  account  of  the  place  of  birth 
of  any  of  the  children,  for  if  any  could  be  taken  the  most  absurd 
consequences  would  follow.  Could  any  such  distinction  be  taken, 
then  if  one  child  was  born  in  Scotland,  another  in  England,  and  a 
third  in  France,  the  first  and  third  would  be  legitimate  and  the 
second  a  bastard ;  a  piece  of  absurdity  that  could  never  be  seriously 
contended  for.  The  place  of  birth,  therefore,  can  have  no  effect  in 
determining  the  legitimacy.  The  question  of  allegiance  cannot 
determine  that  of  legitimacy;  the  two  things  depend  on  distinct 
grounds.  It  is  admitted  that  if  a  French  ship  was  driven  into 
Dover  harbour,  and  while  there  a  woman  on  board  was  delivered  of 
a  child,  that  child,  though  the  vessel  sailed  from  Dover  within  an 
hour  afterwards,  would  be  an  English  subject  ;  he  might  sit  in 
Parliament,  *be  a  member  of  the  Privy  Council,  and  hold  real  [  *833  ] 
property.  But  that  has  nothing  to  do  with  legitimacy,  which  is 
a  mere  personal  status,  quite  independent  of  state  or  political 
considerations,  while  on  them  alone  is  the  law  of  allegiance 
founded.  Besides,  this  law  of  allegiance,  operating  in  the  way 
now  described,  is  peculiar  to  this  country,  and  it  depends,  too, 
altogether  on  the  place  of  birth,  which  legitimacy  does  not.  It 
is  said  that  illegitimacy  once  fixed  on  a  person  in  England,  is 
indelible.  The  expression  is  too  general ;  it  may  be  indelible  in 
England,  but  it  cannot  be  shown  that  a  person  illegitimate  in  this 
country,  is  incapable  of  being  rendered  legitimate  all  over  the 
world.  So  far  is  that  from  being  the  case,  that  Boullenois  and 
Merlin  show  that  English  bastards  may  be  rendered  legitimate 
in  France.  Boullenois  says  (2),  "If  after  the  birth  of  a  child 
bom  in  England  of  English  father  and  mother,  the  father  and 
mother  were  to  be  naturalised  in  France  with  their  child,  and 

(1)  C.  6,  88.  192  to  199  iijcl.  (2)  Tom.  1,  tit.  1,  c.  2,  obs.  4. 
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Countess  of  they  were  afterwards  to  contract  marriage,  that  child  would  be 
f.  considered  as  rendered  legitimate  by  such  subsequent  marriage  :  '* 

M'DouALL.  ^^^  jjj  another  place  he  says,  "  I  should  consider  it  would  be  the 
same  if  the  marriage  had  been  contracted  in  England,  provided 
that  the  father  and  mother  were  naturalised  in  France  with  their 
child."  In  taking  the  opinion  of  M.  Merlin  on  the  case  of  Rose  v. 
Iio88,  this  question  was  put,  "  What  in  France  is  the  status  of  a 
natural  child  born  in  England  of  an  Englishman  and  English- 
woman, who  have  married  in  their  own  country  after  his  birth  ?  " 
and  *'  what  would  be  the  status  of  that  child  if  he  was  born  not  in 
England  but  in  France?"      The  answer  was,  **The  law  which 

[  *8S4  ]  refuses  to  a  subsequent  marriage  *the  efifect  of  legitimating  natural 
children,  is  to  be  considered  a  personal  law.  Thus,  it  is  true,  is 
regulated  the  personal  status  of  the  individual,  and  the  laws  follow 
the  individual  whose  status  they  regulate ;  and  it  is  on  this  prin- 
ciple that  the  civil  code  declares  that  the  law  of  the  status  follows  a 
Frenchman  residing  in  any  foreign  country.  So  it  is  impossible  to 
consider  in  France  a  man  to  be  legitimate,  when  his  parents  have 
been  married  in  England  after  his  birth:  and  it  is  that  which 
decided  BouUenois  to  give  a  similar  answer  to  a  similar  question." 
He  added,  "  it  would  signify  a  great  deal  that  the  father  and 
mother  were  married  in  England."  The  following  question  was 
then  put:  ''What  in  France  is  the  status  of  a  natural  child  of  a 
Frenchman  and  a  Frenchwoman  who  are  married  in  England  after 
its  birth;  "  and  then  the  same  question  with  this  difference,  *'  who 
are  married  in  France  after  the  birth  in  England ; "  the  latter 
being,  in  fact,  the  same  question  as  that  raised  in  the  present  case. 
The  answer  was,  **  the  second  question  ought  to  be  resolved  on  the 
same  principles,  respectively  applied  in  the  inverse  sense.  'The 
child  would  be  rendered  legitimate  in  France."  On  the  authority 
of  these  answers,  it  is  clear  that  had  the  parents  of  the  respondent 
been  French  instead  of  Scotch,  the  respondent  would,  under  the 
circumstances  which  occurred  in  this  case,  have  been  legitimated 
by  the  marriage.  What,  then,  is  to  make  the  difference  ?  It  is 
not  true  that  the  status  fixed  on  an  individual  by  the  laws  of  a 
particular  country  is  indelible.  A  Frenchman  may  be  naturalised 
here ;  and  though,  as  to  France,  he  may  not  be  permitted  by  its 
law  thus  to  put  off  his  country,  yet  as  to  England  he  acquires  a 
new  status,  and  in  respect  of  it,  new  rights.    The  judgment  here 

[  •835  ]  would  *have  been  in  favour  of  the  respondent  if  the  Lord  Fbbsi- 
DENT  had  been  of  opinion  that  the  mother  was  domiciled  in  Scotland. 
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The  Lord  President  was  of  opinion  in  favour  of  the  legitimacy  in  Countess  or 
the  case  of  Rose  v.  RosSy  on  the  ground  that  there  had  been  no  y, 

change  of  domicile:  so  that  it  being  clear,  as  it  is  submitted  to  be,  M'Douall. 
that  here  there  was  no  change  of  domicile,  but  that  the  domicile  of 
the  mother  continued  Scotch,  the  learned  Lord  may  be  added  to  the 
rest  of  the  Judges  as  in  favour  of  the  legitimacy  of  the  respondent,  and 
the  judgment  appealed  from  becomes  then  an  unanimous  judgment 
of  the  Court  below.  On  no  merely  doubtful  ground  of  apparently 
conflicting  laws  will  this  House  set  aside  such  a  judgment. 

The  Lord  Advocate  (Rutherford),  on  the  same  side  : 

The  respondent  has  been  legitimated  by  the  effect  of  this 
marriage  of  his  parents.  They  have  completely  fulfilled  the  two 
conditions  which  are  requisite  for  rendering  a  subsequent  marriage 
capable  of  conferring  legitimacy  on  previously  born  children.  In 
the  first  place,  it  is  necessary  that  the  parents  should  have  been 
capable  of  marrying  at  the  time  of  the  conception,  or  of  the  birth  of 
the  child.  In  the  next  place,  there  must  not  have  been  any  inter- 
vening marriage  between  the  birth  of  the  child  and  the  marriage 
of  the  parents.  This  marriage  being  perfectly  valid  in  both  these 
respects,  what  is  there  to  prevent  its  having  its  full  effect  in  legiti- 
mating the  respondent?  It  is  said  this  must  be  considered  an 
English  marriage,  and  that  the  bastardy  once  impressed  on  a  child 
in  England  is  indeUble.  That  is  a  strong  expression^  but  it  means 
nothing  more  than  that,  in  England,  a  man  who  has*  been  placed  in 
that  status  is  incapable  of  being  removed  from  it  by  the  effect  of 
any  proceeding  *under  the  English  law,  for  the  English  law  does  [  *83^  ] 
not  acknowledge  a  subsequent  marriage  as  imparting  a  change  in 
the  condition  of  the  child.  But  the  English  law  itself  recognises 
certain  legal  rights  in  a  bastard,  as  in  the  case  of  the  bastard  eigne. 
In  that  respect  it  favours  the  bastard  more  than  does  the  law  of 
Scotland.  Bat  this  is  not  in  any  respect  an  English  marriage ;  it 
is  a  Scotch  marriage,  and  must  have  all  the  incidents  of  one.  The 
Scotch  law  allows  the  status  of  an  illegitimate  person  to  be  changed 
by  the  act  of  his  parents.  Has  that  been  done  here  ?  It  has  if 
the  law  of  Scotland  should  be  held  to  prevail.  And  it  does  prevail; 
for  the  law  which  must  determine  what  are  to  be  the  consequences 
of  the  marriage,  must  be  that  of  the  domicile  of  the  father,  or  that ' 
of  the  intended  performance  of  the  marriage  contract:  Wairendery, 
Warrender  (i).  Thus  a  Gretna  Green  marriage  between  English 
(1)  37  B.  B.  188  (2  CI.  &  F.  488). 
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Countess  of  parties  is  a  good  English  marriage.  The  qaestions  of  alienage  and 
f,,  allegiance  have  nothing  to  do  with  this  case.     It  is  said  that  the 

M»DouALL.  respondent  is  a  natural-born  English  subject,  and  therefore  his 
birth  and  status  must  be  determined  on  by  the  laws  of  England. 
But  to  make  out  the  argument  for  this  purpose  it  should  be  carried 
to  this  extent,  that  if  born  in  Scotland,  the  respondent  would  have 
been  an  alien.  Such  an  argument  is  not,  however,  put  forward.  Ifc 
could  not  be  maintained  for  a  moment.  His  allegiance  is  the  same, 
and  his  citizenship  the  same,  whether  born  on  the  north  or  south  side 
of  the  Tweed.  But  his  personal  status  as  to  certain  civil  rights  may 
be  different  according  to  the  place  of  his  birth.  If  the  respondent 
was  seeking  anything  from  the  English  law,  the  rigid  rules  of  that 
[  •837  ]  la^  might  perhaps  be  *applied  to  him.  But  he  is  not  doing  any 
such  thing.  He  is  seeking  something  from  the  Scotch  law,  and  by 
that  law  his  claims  are  to  be  decided.  The  respondent  has  a  right 
to  go  to  the  time  of  conception,  in  order  to  try  the  question  by 
which  of  the  two  laws  his  status  is  to  be  decided. 

(Thb  Lord  Chancellor:  Are  you  aware  of  any  case  in  which 
parties  have  been  held  to  legitimate  a  child  by  their  marriage, 
when  that  child  must  necessarily  have  been  conceived  at  a  time 
when  the  parties  were  not  competent  to  marry  ?  If  you  went  back 
to  the  time  of  the  conception,  there  might  be  an  impossibility  of 
their  marrying.) 

No  such  case  is  known  ;  but  if  one  such  case  should  exist,  it  might 
be  fairly  argued  that  the  parties  were  not  compelled  to  go  back  to 
the  time  of  the  conception,  for  that  that  point  is  only  to  be  con- 
sidered with  a  view  to  the  benefit  of  the  child  ;  and  at  all  events  no 
such  objection  exists  here.  It  is  not  true,  that  because  the  child 
was  born  in  England,  his  status  is  to  be  determined  by  the  law  of 
England.  Even  if  treated  as  a  bastard  at  the  time  of  his  birth,  his 
status  must  be  determined  by  the  law  of  the  country  of  his  mother, 
and  that  country  was  Scotland.  There  is  nothing  here  to  show  that 
she  had  any  ani7nu8  of  giving  up  her  native  domicile  and  adopting 
any  other;  and  she  could  not  lose  her  domicile  of  origin  except 
animo  et  facto.  She  was  only  staying  in  England  for  a  temporary 
purpose.  But  even  if  it  is  possible  to  say  that  for  a  time  she  lost 
her  Scotch  domicile,  it  is  beyond  all  doubt  that  she  resumed  it 
before  the  marriage,  and  her  domicile  at  the  time  of  the  marriage 
is  the  only  one  that  can  affect  the  child.     The  law  of  England  is,  as 
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it  is  admitted  on  the  other  side,  silent  on  the  question  of  domicile.  Coustbps  op 
Under  such  circumstances  the  case  of  *Potinger  v.  Wightman  (i)    ^-^^^^^^^^^ 
shows  that  where  the  law  of  England  is  silent,  the  Courts  will  not    m*Douall. 

r  *838  I 

refuse  to  look  to  the  doctrines  of  civilians  and  canonists.  But  the 
law  of  England  has  nothing  to  do  with  this  case,  which  is  in  fact  to 
be  governed  by  the  law  of  Scotland.  By  that  law  it  is  clear  that 
there  has  been  a  valid  marriage  of  two  persons  competent  to  marry, 
and  that  that  marriage  has  had  the  effect  of  legitimating  their 
previously  bom  children. 

Sir  F.  PoUocky  in  reply : 

This  is  not  a  question  of  inheritance,  which  is  regulated  by  a 
particular  law,  but  of  personal  status,  which  must  be  determined  on 
much  more  general  principles.  The  rule  stated  on  the  other  side 
would  go  to  this  length ;  that  if  an  Englishman  and  Englishwoman 
go  to  Scotland  and  settle  there,  and  marry  and  die  there,  their  chil- 
dren, wherever  born,  would  be  legitimate,  for  the  marriage  would 
be  a  Scotch  marriage.  What  is  a  Scotch  marriage?  It  is,  even 
according  to  the  other  side,  not  simply  a  marriage  had  in  Scotland, 
but  a  marriage  had  there  by  parties  permanently  residing  in  Scot- 
land ;  or  by  parties  who,  marrying  elsewhere,  look  to  that  country  as 
the  place  where  the  marriage  is  to  be  carried  into  effect,  and  who 
may  be  said  to  be  domiciled  there.  If  that  view  of  the  matter  is 
correct,  there  is  no  pretence  for  considering  this  as  a  Scotch  mar- 
riage. There  can  be  no  good  ground  for  saying  that  a  marriage  in 
fact  celebrated  in  England,  is  by  a  fiction  of  law  to  be  dealt  with 
as  a  Scotch  marriage,  and  to  legitimate  previously  born  children. 
If  that  could  be  done,  any  English  issue  born  before  the  parents' 
marriage  *  would  be  legitimated,  should  those  parents  think  fit  to  go  to  [  *^3d  1 
Scotland,  and  settle  and  marry  there.  This  would  afford  an  easy  mode 
of  evading  the  English  law.  This  doctrine  of  legitimation  by  sub- 
sequent marriage  is  itself  a  novel  one.  It  is  not  to  be  found  in  Stair, 
though  he  wrote  so  late  as  1590 ;  and  in  the  Begiam  Majestatem 
the  law  is  expressly  stated  to  be  different,  and  this  now  prevailing 
doctrine  is  spoken  of  there  with  as  much  abhorrence  as  in  the 
English  Statute  of  Merton.  It  first  crept  in  by  the  Bishops  and 
the  Commissary  Court,  under  the  authority  of  Queen  Mary.  Where 
then  is  the  consuetudo^  which,  as  the  old  settled  law  of  a  kingdom, 
is  to  have  so  much  respect  paid  to  it  ?  If  it  really  exists  at  all,  it 
most  be  strictly  confined  to  Scotch  births  and  Scotch  persons.     So 

(1)  17  B.  B.  20  (3  Mer.  67). 
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GouKTEBB  OF  confiiied,  it  could  have  no  operation  in  the  present  case ;  for  here  the 
^.  birth  and  the  form  of  marriage,  such  as  it  was,  were  both  English. 

M'DouALL.  rpjjg  ^— I  YsLW  gavo  a  bastard  rights  independent  of  the  father.  The 
English  and  the  Scotch  law  refused  to  do  this ;  and  in  that,  as  in 
many  other  things,  such  as  the  disposition  of  property  by  will, 
there  was  the  greatest  difference  between  the  Scotch  and  the  civil 
law.  The  one  cannot,  therefore,  be  universally  cited  as  authenti- 
cating or  justifying  the  other. 

The  Attomey-Oeneralf  interrupting  the  reply,  asked  leave  to 
read  the  following  passage  from  Balfour's  Practics  (i),  in  order  to 
show  that  at  the  time  of  the  publication  of  that  work,  the  doctrine 
of  legitimation  by  subsequent  marriage  was  well  known  in  Scotland, 
t  ^840  ]  and  the  mode  of  proceeding  in  the  Courts  settled :  *"  If  any  children 
be  begotten  and  born  between  ane  man  and  ane  woman,  not  being 
at  that  time  joined  in  the  bands  of  marriage,  and  thereafter  it  shall 
happen  that  the  same  man  shall  lawfully  marry  the  same  woman, 
the  bairns  begotten  and  born  before  the  completion  of  the  same 
marriage  are  made  lawful,  and  may  sue  as  right  heirs  to  their 
parents.  And  if  any  controvert  or  question  whether  they  were 
begotten  or  born  before  the  completion  of  the  said  marriage,  the 
same  shall  discussed  be  before  the  Spiritual  Judge,  as  is  immediately 
before  said  of  bastardy." 

Sir  F.  PoUock  continued : 

That  quotation  proves  the  previous  assertion.  The  law  was 
introduced  by  the  spiritual  Judges.  It  must  of  course  be  taken,  on 
Balfour's  authority,  that  such  was  deemed  to  be  the  law  at  that 
time.  That  was  in  the  time  of  Queen  Mary,  who  had  directed  this 
law  to  be  administered  by  the  Bishops.  Still  it  is  curious  that  it  is 
not  found  in  the  subsequent  authority  of  Lord  Stair.  The  question 
of  domicile  is  as  little  known  in  the  Scotch  as  in  the  English  law : 
in  both  it  has  only  been  recently  introduced,  and  introduced  for 
certain  purposes.  It  has  not  been  borrowed  from  the  civil  law :  it 
could  not  exist  there,  for  the  universality  of  the  Boman  empire 
prevented  such  a  doctrine  from  being  of  any  importance.  The 
argument  respecting  allegiance  has  not  been  fairly  met.  It  was 
put  on  the  supposition  of  a  case  like  this  arising  before  the  union 
of  the  two  Crowns.  In  such  a  case  it  is  clear  that  birth  here  would 
constitute  the  child  an  English  subject,  and  his  status  would  in 

(1)  P.  239,  B.  9. 


TOL.  LI.] 
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all  reapects  be  settled  by  the  English  law.     In  Rose  v.  RosSy  Lord  Countess  op 
Ltndhurst  said,  "  It  is  sufficient  that  the  child  should  have  been  v. 


bom  in  a  country  in  which  illegitimacy  is  indelible ;  *no  subsequent 

marriage  could  render  him  legitimate."     If  that  principle  should 

not  be  adopted,  if  any  rule  to  ascertain  the  status  of  a  person  should 

be  allowed  besides  the  intelligible  rule  of  the  place  of  his  birth,  the 

greatet  confusion  will  be  introduced  into  the  law,  and  every  case 

will  be  made  to  depend  on  the  doubtful  issue  of  various  and 

conflicting  laws. 

Judgment  postponed. 


M*DOUALL. 


MUNRO  V.  MIINRO(l)- 

(7  Clark  &  Finnelly,  842—894.) 

Domicile— Legiidmation — Marriage. 

A  Scotch  gentleman  of  rank  and  fortune  left  Scotland  in  1794,  and  came 
on  a  visit  to  London.  In  the  course  of  that  year  he  became  acquainted 
with  an  English  lady.  In  1795  he  took  lodgings  for  her  in  London,  where, 
in  1796,  a  child,  the  fruit  of  their  intercourse,  was  born.  He  then  took  a 
house  on  lease  and  furnished  it,  and  continued  to  reside  in  that  house  with 
her  till  1801,  unmarried.  In  September  of  that  year  he  married  her  in 
an  English  church.  In  1802  he  returned  to  Scotland,  taking  with  him  his 
wife  and  child,  and  settled  himself  in  his  patrimonial  mansion.  During 
the  whole  period  of  his  residence  in  London  he  had  been  accustomed  to 
write  letters  to  Scotland,  declaring  from  time  to  time  his  immediate 
intention  to  return,  and  desiring  things  to  be  done  which  could  only  be 
necessary  on  that  accoimt :  Held,  that  he  had  not  lost  his  Scotch  domicile, 
and  therefore  that  his  marriage  was  in  all  respects  a  Scotch  marriage,  and 
his  child  capable  of  succeeding  as  his  lawful  heir  to  entailed  estates. 

This  was  an  action  of  declarator  of  legitimacy,  brought  by  the 
appellant  for  the  purpose  of  establishing  that  she  was  the  lawful 
daughter  of  Sir  Hugh  Munro,  of  Fowlis,  Bart.,  and  as  such  the 
heiress  of  entail  entitled  to  succeed  to  the  estates  of  Fowlis.  Sir 
Hugh  held  those  estates  under  an  entail  to  him  and  the  heirs  male, 
and  failing  heirs  male,  then  to  the  heirs  female  of  his  body.  The 
respondents,  in  the  event  of  failure  of  heirs  of  the  body  of  Sir  Hugh, 
would  succeed  to  the  estates.  Sir  Hugh  Munro  succeeded  on  the 
death  of  his  father,  in  1781,  to  the  estates  at  Fowlis,  and  to  the 
dignity  of  a  baronet,  but  was  then  under  age  :  he  attained  his  full 
age  in  1784.     He  took  an  active  share  in  the  management  *of  his 


ISiO. 

March  17,  19, 

23,  24.  26,  30. 

Aug,  10. 

Lord 
COTTENHAll, 

L.C. 

Lonl 
Brougham. 

[  842  ] 


(1)  See  cases  referred  to  in  notes, 
p.  86,  ante;  In  rt  Patxencey  Patience 
▼.  Main  (1885)  29  Ch.  D.  976,  64 
li.  J.  Ch.  897 ;  In  re  Qrovty  Vaucher 


V.  SoL  to  Treamry  (1888)  40  Ch.  Div. 
216,  58  L.  J.  Ch.  57  ;  In  re  Craignish, 
Craignish  v.  Hewitt  [1892]  3  Ch.  180, 
67  L.  T,  689  (C,  A.).— B.  C, 
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MuNBo  own  estates,  and  was  frequently  an  attendant  at  the  sittings  of  the 
MuxRo.  town  council  of  Fortrose,  to  which  he  was  admitted  a  member  soon 
after  becoming  of  age.  In  1785,  1787,  and  1788,  he  visited  the 
Continent,  but  always  returned  to  Scotland,  where  he  resided,  not 
at  the  family  mansion,  Fowlis  Castle,  but  at  Ardullie,  a  house 
belonging  to  his  mother.  He  resided  with  her  till  1794,  when, 
in  consequence  of  some  differences  with  her,  he  left  Scotland 
professedly  on  a  short  visit  to  London.  In  November  of  that 
year  he  became  acquainted  with  a  Miss  Mary  Law  in  London, 
and  an  attachment  arose  between  them.  In  October,  1795,  her 
pregnancy  being  declared,  he  took  apartments  for  her  in  Balsover 
Street,  Oxford  Street,  where,  on  the  14th  of  May,  1796,  the 
appellant  was  born.  He  afterwards  took  a  '  house  on  lease  in 
Gloucester  Place,  Portman  Square,  where  he  and  Miss  Law  resided 
together  till  1801.  In  September  of  that  year  he  married  her  at 
the  parish  church  of  St.  Mary-le-bone,  according  to  the  form  of 
the  ritual  of  the  Church  of  England.  He  continued  to  reside  in 
London  for  some  months  after  his  marriage,  but  then  broke  up  his 
establishment  in  Gloucester  Place  and  went  to  Scotland,  and  there 
introduced  his  wife  and  daughter  to  his  friends  and  connexions. 
In  August,  1803,  Lady  Munro  and  two  female  attendants  were 
drowned  while  bathing  on  the  shore  near  Fowlis  Castle.  As  some 
rumours  had  been  raised  of  the  legal  incapacity  of  Miss  Munro  to 
succeed  as  heiress  to  the  entailed  estates,  the  suit  for  declarator 
was  brought  to  determine  that  question.  The  conclusion  of  the 
summons  was,  that  "it  should  be  found  and  declared  that  the 
pursuer,  the  said  Miss  Mary  Seymour  Munro,  as  lawful  daughter, 
and  at  present  only  lawful  child,  of  the  said  Sir  Hugh  Munro,  is 
[  •844  ]  entitled,  *failing  her  said  father  and  heirs  male  of  his  body,  to 
succeed  to  the  estate  of  Fowlis  and  others,  in  virtue  of  the  clause 
of  destination  and  other  clauses  in  the  entail  aforesaid ;  and  that 
she  has  a  vested  interest  therein,  and  jus  crediti  over  the  same,  as 
heir  female  procreate  of  the  body  of  Sir  Hugh  Munro."  The 
Lord  Ordinary  (Corbhouse)  reported  the  case  to  the  Lords  of  the 
First  Division  of  the  Court  of  Session,  by  whom  the  other  Judges 
were  consulted.  In  this,  as  in  the  preceding  case,  the  Lord 
President  thought  that  the  domicile  of  the  father  had  nothing 
to  do  with  fixing  the  status  of  the  child;  but  he  was  also  of 
opinion,  that  if  it  had,  then  the  domicile  was  altogether  English, 
and  therefore  the  child  was  indelibly  impressed  by  the  law  of 
England  with  illegitimacy.     Six  pf  thQ  other  Judges  thought  the 


VOL.  u.l         1840.     H.  L.     7  CL.  &  PIN.  844—846.  105 


child  legitimated  by  the  subsequent  marriage,  on  the  ground  that  Monro 
the  domicile  of  the  father  was  Scotch ;  six  others  thought  the  munbo. 
domicile  was  English,  and  therefore  that  the  appellant  was  ille- 
n^itimate.  In  accordance  with  the  opinion  of  the  majority  of  the 
Judges,  a  decree  was  pronounced  relieving  the  defenders  (the 
respondents)  from  the  conclusions  of  the  libel.  This  was  the  decree 
now  appealed  from. 

Mr.  Pembertan,  for  the  appellant : 

The  arguments  here  will  be  confined  as  much  as  possible  to 
those  points  in  which  this  case  differs  from  that  of  Dalhousie  v. 
AVDouall,  and  to  those  which  the  discussion  in  that  case  has 
suggested.  The  first  distinction  between  the  two  cases  is  to  be 
found  in  the  conclusion  of  the  summons,  which  in  the  present 
case  does  not  seek  for  a  declarator  as  to  the  status  of  the  appellant, 
but,  according  to  the  terms  of  the  entail,  prays  that  she  may  be 
declared  entitled,  as  persona  designatay  *as  immediate  heir  in  [  *84r>  1 
succession  after  the  death  of  Sir  Hugh,  to  the  estate  of  Fowlis. 
If  by  the  Scotch  law  the  appellant  is  the  heir  of  Sir  Hugh  Munro, 
she  is  entitled  to  have  the  judgment  of  the  Court  below  reversed, 
and  the  declarator  directed  to  be  in  her  favour.  The  question  of 
the  domicile  of  Sir  Hugh  Munro,  at  the  time  of  the  birth  of  the 
appellant  and  at  the  time  of  his  marriage,  is  most  important.  Ail 
the  circumstances  here  show  it  to  have  been  a  Scotch  domicile. 
Six  of  the  Judges  were  of  opinion  that  it  was  an  English,  six  that  it 
was  a  Scotch  domicile;  but  all  twelve  agreed,  that  if  the  domicile 
was  English,  Miss  Munro  was  not  entitled ;  if  it  was  Scotch,  she 
was  entitled  to  the  declarator  prayed  for.  The  thirteenth  Judge, 
the  Lord  President,  was  of  opinion  that  domicile  had  nothing  to 
do  with  the  matter,  which  must  be  decided  by  the  place  of  the  birth 
of  the  child,  and  that  that  being  English,  the  status  of  illegitimacy 
had  indelibly  attached  itself  to  her.  This  case  therefore  is  unpre- 
judiced by  anything  which  has  occurred  in  the  Court  below ;  and  if 
this  House  should  be  of  opinion  that  the  domicile  was  Scotch,  the 
course  will  be  to  aflfirm  the  judgment  of  *the  twelve  Judges  who 
thought  that  that  would  of  itself  entitle  the  appellant  to  the 
declarator  which  she  sought  to  obtain.  It  may  now  be  assumed, 
for  the  purposes  of  this  argument,  that  the  place  of  the  marriage 
is  immaterial.  The  foundation  of  this  appellant's  title  is  the 
domicile  of  Sir  Hugh  Munro,  her  father.  If  that  is  Scotch  she  is 
entitled  to  what  she  asks.     The  principle  is  laid  down  very  clearly 
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MuNBo  in  the  case  of  SomerviUe  v.  SomerviUe  (i),  where  it  was  held  that 
MuNBo.  the  mere  place  of  birth  or  death  does  not  constitute  the  domicile, 
[  *846  ]  the  ^domicile  of  origin,  which  arises  from  birth  and  connexions, 
remaining  until  clearly  abandoned  and  another  taken.  The 
Mastbr  of  the  Bolls  there  said  (2),  ''The  third  rale  I  shall 
extract  is  this,  that  the  original  domicile,  or,  as  it  is  called,  the 
forum  originis,  or  domicile  of  origin,  is  to  prevail  until  the  party 
has  not  only  acquired  another,  but  has  manifested  and  carried  into 
execution  an  intention  of  abandoning  his  former  domicile  and 
taking  another  as  his  sole  domicile."  In  England,  the  domicile 
of  a  family  follows  that  of  the  father ;  his  domicile  is  that  of  his 
family.  We  propose  here  to  show  by  the  evidence  that  Sir  Hugh 
was  clearly  by  domicile  of  origin  Scotch;  that  he  retained  that 
without  interruption  or  doubt  until  1794;  that  when  he  left 
Scotland  in  that  year  he  did  so  with  no  intention  of  abandoning 
his  Scotch  domicile,  but  merely  to  pay  a  visit,  as  any  other 
gentleman  might  do,  to  another  country,  and  to  return  at  the 
end  of  his  visit ;  that  though  he  remained  in  England  from  1794 
to  1802,  he  had  never  any  intention  of  abandoning  his  Scotch 
domicile,  but  looked  on  himself  and  required  others  to  look  upon 
him  as  a  person  who  was  temporarily  absent  from  his  home,  but 
who,  though  constantly  prevented  from  executing  his  intention, 
had  the  most  settled  intention  of  speedily  returning  to  it.  On 
attaining  his  full  age  in  1784,  the  first  thing  he  did  was  to  make 
use  of  his  newly-acquired  power,  in  order  to  sever  the  only  tie  he 
had  with  England.  He  had  succeeded  to  the  estate  of  Woodlands 
in  Dorsetshire;  his  father  got  that  estate  through  Sir  Hugh's 
grandmother.  His  father  died  indebted.  The  Scotch  estates  were 
equally  liable  with  the  English  estates  to  the  payment  of  those 
[  *847  ]  debts ;  *but  the  first  thing  he  did  was  to  sell  the  English  estates 
for  the  payment  of  those  debts.  That  was  a  strong  indication  of 
intention,  and  the  more  so  as  the  estates  sold  for  30,0002.,  being 
considerably  more  than  the  amount  that  was  necessary  for  the 
purpose  of  the  payment,  and  the  surplus  of  the  money  thus 
obtained  he  invested  in  property  in  Scotland.  (The  learned 
counsel  here  went  through  a  series  of  letters  written  by  Sir  Hugh 
when  on  his  travels  before  he  was  of  age,  upon  his  attaining 
twenty-one,  and  while  residing  in  London  after  1794,  with  the 
view  of  showing  that  he  had  always  considered  Scotland  as  his 
home,  and  that  when  staying  away  from  Fowlis  he  was  perpetually 
(1)  0  B,  B.  155  (5  Ves.  750),  (2)  5  B,  B,  161  (5  Vee.  787). 
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writing  to  say  that  in  a  few  days  he  should  return,  and  directing       Munbo 

alterations  in  his  house  and  in  the  arrangements  of  his  family,       munro. 

which  could  only  be  needed  on  account  of  the  presence  of  the 

master.)    On  the  law  as  applied  to  these  facts  there  can  be  no 

doubt.     Sir  Hugh  had  a  domicile  of  origin  which  he  never  lost. 

Such  a  domicile  can  only  be  lost  in  consequence  of  a  clear  intention 

to  abandon  it.    An  absence,  however  long,  if  not  accompanied  by 

such  an  intention,  can  have  no  such  effect.    To  acquire  a  new 

domicile  there  must  be  both  residence  and  intention ;  to  retain  it, 

intention  alone  is  sufficient.     This  may  clearly  be  taken  as  the 

result  of  Sir  J.' Leach's  opinion  in  Munroe  v.  Douglas  (i);  and  it 

was  also  the  opinion  of  Sir  John  Nicholl  in  Curling  v.  Thornton  {2). 

According  to  Pothier(3),  the  original  domicile  must  prevail  if  it  be 

even  doubtful  where  the  domicile  is:   and  Denisart(4)  is  of  the 

same  opinion.    All  the  authorities  are  collected  by  Mr.  Burge  (5), 

and  the  result  of  them  seems  to  be,  that  ^domicile  is  acquired,  as       [  *848  ] 

expressed  by  Pothier  (6),  **  par  le  concours  de  la  volonte  et  du  fait; " 

that  having  been  once  acquired,  it  may  be  retained  by  intention, 

without  actual  residence ;  that  residence  alone,  however  long,  will 

not  acquire  it;  but  that,  however  short  that  residence,  domicile 

may  be  acquired  if  the  intention  to  acquire  it  is  clearly  manifested. 

All  these  positions  were  fully  shown   in  Van  Leuwen's  case  (7), 

referred  to  by  Mr.  Burge  (8).    He  was  a  citizen  of  Utrecht,  who 

resided  for  ten  years,  from  his  fourteenth  to  his  twenty-fourth  year 

of  age,  in  Spain,  whither  he  had  been  sent  to  trade,  but  he  did 

nothing  to  show  an  intention  of  acquiring  a  domicile  there.    On 

his  return  he  took  a  room  in  Utrecht,  and  performed  certain  things 

required  by  the  custom  there  to  constitute  citizenship ;  but  he  did 

not  permanently  live  there,  and  he  died  intestate  in  Amsterdam. 

It  was  held  that  his  property  must  be  distributed  according  to  the 

laws  of  Utrecht,  in  which  he  was  to  be  considered  as  domiciled 

at  the  time  of  his  death.     On  the  same  principle,  a  marriage 

celebrated  at  Smyrna  between  a  Dutchman,  who  held  the  office 

of  Dutch  consul  there,  and  resided  at  that  place  for  a  great  many 

years,  was  held  to  be  regulated  in  its  consequences  by  the  law  of 

(1)  5  Madd.  405.  Foreign  Laws,  vol.  1,  p.  41. 

(2)  2  Add.  Ec.  6  e<  seq.  (6)  Intr.  Gen.  au  Cout.  p.  4. 

(3)  Coutumes     d*0rl(:an8,     Introd.  (7)  Bespons.    Juris.    Holt,    pt.    5, 
Qen.  c.  1,  8.  7.  cons.  85. 

(4)  Tit.  Domidl,  voL  1,  p.  514,  pL  (8)  Comm.  C.  &  F.  Laws,  vol.  1, 
12,  13.  p.  42. 

(5)  Oammentaiies  on  Ool<mial  and 
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MuNRo       Amsterdam,  his  residence  at  Smyrna  not  having  put  an  end  to  his 

MuNBo.  domicile  of  origin  (i).  The  case  of  Madame  Justina  Gunterroth  (2) 
was  decided  on  the  same  ground  that  residence  of  any  length  would 
not  acquire  a  domicile  nisi  voluntas  et  animvs  accesseriU     A  change 

[  *849  ]  of  domicile  is  not  easily  to  be  presumed,  says  Voet  (3) ;  and  *the 
same  author  there  expresses  in  the  clearest  manner  what  will 
constitute  a  domicile.  ''  lUud  certum  est  neque  solo  animo,  neque 
destinatione  patris  familias,  aut  contestatione  sola,  sine  re  et 
factse  domicilium  constitui:  neque  sola  domus  comparatione  in 
aliqua  regione,  neque  sola  habitatione  sine  proposito  illic  perpetuo 
moraudi."  And  the  general  definition  of  a  domicile  is  given  by 
the  same  author  as  the  place  where  a  man  "  larem  rerumque  ac 
fortunarum  suarum  summam  constituit :  "  a  definition  at  once  the 
most  expressive  and  the  most  exact,  and  one  which  has  ever  since 
been  recognised  as  authoritative  by  all  the  tribunals  of  the  world. 
Vattel  (4)  has  expressly  adopted  it.  If  these  authorities  establish, 
as  it  is  submitted  they  do,  that  the  mere  leaving  home  for  however 
long  a  period  will  not,  without  the  intention  to  change  the  domicile, 
have  that  effect,  then  it  is  submitted  that  Sir  Hugh's  residence 
in  England  did  not  affect  his  domicile,  but  that  it  all  the  while 
continued  to  be  Scotch.  The  evidence  in  this  case  does  not  justify, 
it  contradicts,  the  assumption  of  any  such  intention.  Then  what 
is  the  effect  of  the  domicile  on  the  question  of  legitimacy?  It 
is  ah  admitted  principle  that  a  Scotch  marriage  will  legitimate 
previously  born  children.  What  is  to  prevent  the  application  of 
that  principle  in  the  present  case  ?  certainly  not  any  loss  of  Scotch 
character  by  a  change  of  domicile.  The  authorities  already  quoted 
abundantly  show  that  there  has  been  no  change  of  domicile  in  this 
case.  But  then  it  will  be  said  that  the  marriage  was  contracted 
in  England,  and  consequently  cannot  have  the  effect  of  a  Scotch 
marriage ;    then  that  the  mother  was  at  the  time  of  the  birth 

[  ♦850  ]  domiciled  in  England,  and  that  *the  child,  being  then  illegitimate, 
must  follow  the  domicile  of  the  mother;  and  lastly,  that  the 
birth  took  place  in  England,  and  consequently  that  the  status  of 
illegitimacy  was  thereby  indelibly  impressed  on  the  child.  But 
the  great  answer  to  all  these  arguments  is,  that  the  husband  was 
a  domiciled  Scotchman ;  that  the  marriage  was  therefore  a  Scotch 

(1)  Niew  [should  be  nieuw]  Neder-  (2)  Carpzoyius,  bk.  6,  tit.  4,  resp. 

lands  Advya  Boek,   vol.    1,   p.    165;  38;  Burge,  vol.  1,  p.  50. 

Appendix  to  Henry's  Eeport  of  Odwyn  (3)  Bk.  5,  1,  99. 

V.  Forhe».  (4)  Bk.  1,  c.  19,  par.  217. 
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marriage,  and  being  bo,  that  all  the  incidents  of  a  Scotch  marriage       Munbo 
attached  upon  it.     One  of  the  great  incidents  of  such  a  marriage  is       munbo. 
to  legitimatise  children  by  having  relation  to  a  period  antecedent 
to  the  birth,  so  that  the  marriage  is  considered  to  have  taken 
place  (there  being  no  lawful  impediment  to  the  marriage)  before 
the  birth  of  the  child.     The  rule  is,  ''Betrotrahitur  ad  tempus 
nativitatis  liberorum,  ut  sic  taliter  legitimati,  ab  initio  legitime 
nati  censeantur  "(1).     In  that  rule  no  restriction  exists  as  to  the 
place  of  the  birth   or  the   domicile  of  the   mother.      The  only 
qualification  which  this  rule  of  law  admits  of,  is  that  of  a  previous 
impediment  so  well  known  in  the  law  of  Scotland,  but  which  need 
not  be  considered  here  because  no  one  pretends  that  it  existed. 
The  effect  of  this  mbsequens  matHmonium  in   legitimatising  the 
children  is  so  great  that  a  grandson  will  have  the  benefit  of  the 
legitimacy  of  his  father,  conferred  by  the  marriage  of  the  grand- 
father and  grandmother  even  after  the  father's  death.     That  was  a 
principle  of  the  civil  law  (2),  and  the  law  of  Scotland  has  adopted 
that  principle  to  its  fullest  extent  (3) ;  Craig  says  (4),  ''  Legitimatos 
vocamus,  qui  in  concubinatu  nati,  justis  nuptiis  inter  utrumque 
parentem   postea  sequentibus ;    et  jure,   hi   *legitimi   censentur :       [  *85i  ] 
*    *     *     tanta  enim  vis  est  matrimonii  subsequentis,  ut  de  priori 
delicto  inquiri  non    sinat,   et   illud    omnino    toUat,   et  purget.**    "^ 
Several  other  eminent  Scotch  law  writers  adopt  this  opinion  (5), 
The  exceptions  to  this  otherwise  universal  rule  arise  out  of  incest 
and  adultery.     Such  being  the  law  of  Scotland,  it  is  binding  on  all 
Scottish  subjects,  and  conclusive  as  to  their  rights.     The  respect 
which  is  due  to  the  principles  of  the  Scotch  law,  however  they  may 
be  opposed  to  English  notions  of  law,  has  been  clearly  asserted 
in   this    House  in  the  case  of  Birtivhiatle  v.  Vardill{e):   ''It  is 
not  more  alien  to  the  English  law  to  adopt  the  fiction  that  such 
children  are  born  in  wedlock,  than  it  is  alien  to  the  Scotch  law  to 
exclude  that  principle.      The  English   rule   being  statutory  can 
make  no  difference.     A  fixed  and  known  principle  of  common  law 
has  exactly  the  same  force  as  a  statutory  provision/'    But  then  it 
will  be  said  that  the  fact  of  the  marriage  having  taken  place  in 
England  makes  a  great  difference  in  this  case.     It  is  not  denied 

(1)  Cod.    de   Nat.    lib.   6,   tit.  27,  (4)  Bk.  2,  Dig.  13,  s.  16. 

1,10.  (5)  Bankton,    b.    1,    tit.    o;    Ersk. 

(2)  Voet,  lib.  25,  tit.  7,  de  Concub.      b.    1,    tit.    16;    Spottisw.    Bastardy, 
7«.  7.  p.  27. 

(3J  Balfour's  Practics,  tit.  Bastard,  (6)  P.  154,  post  (2  01.  &  F.  593). 

folio  ed.  p.  239. 
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MuNBo       that  there  are  some  dicta  to  be  found  in  the  cases  of  Shedden  v. 

MuNBO.  Patrick  (i),  and  Strathmore  v.  Bowes  (2),  and  Rose  v.  Ross  (3),  which 
do  seem  to  render  that  matter  of  importance.  But  they  are  merely 
dicta.  And  after  the  case  of  Warrender  v.  Warrender  {4)^  it  cannot 
now  be  doubted  that  the  right  to  inquire  into  alleged  adultery  with 
a  view  to  dissolve  a  marriage  had  in  England,  the  lady  being  an 
English  lady,  is  possessed  by  the  Courts  of  the  country  in  which 

[  *852  ]  the  husband's  domicile  is,  and  where  *the  contract  of  marriage  was 
intended  to  be  performed.  *  It  was  so  decided  on  the  ground  that, 
in  contracting  a  marriage,  the  wife  acquires  the  domicile  of  the 
husband.  Domicile  in  all  these  cases  rules  other  considerations. 
There  is  no  one  decision  that  depends  on  the  mere  place  of  the 
marriage  or  that  of  the  birth.  In  the  cases  of  Conty  du  Quesnoy  (5), 
Shedden  v.  Patrick  (i),  Strathmore  v.  Bowes  {2),  Rose  v.  Rmsie), 
and  in  Warrender  v.  Warrender ,  where  all  the  previous  cases  were 
considered,  everything  was  made  to  depend  on  the  question  of 
domicile. 

There  is  no  such  thing  as  the  indelibility  of  illegitimacy:  not 
even  in  England  does  that  indelibility  exist.  It  may,  for  instance, 
be  at  once  removed  by  an  Act  of  Parliament.  It  cannot,  therefore, 
be  indelible,  since  an  Act  of  Parliament  may  make  a  bastard 
legitimate  in  England,  as  a  subsequent  marriage  will  make  him 
legitimate  in  Scotland.  Nor  is  there  any  valid  argument  to  be 
drawn  from  the  supposed  doctrine  of  allegiance:  for  taking  the 
statements  in  the  books  as  to  allegiance  to  be  conclusive,  still  it  is 
clear  that  the  distinction  between  allegiance  and  domicile  is  very 
great.  The  first  can  never  be  put  off;  the  other  can  be  put  off 
and  resumed  at  pleasure :  the  first  depends  on  a  principle  of  state 
policy,  which  is  unalterable ;  the  next  depends  on  the  sole  exercise 
of  the  will  of  the  individual.  The  rule  of  domicile  must  govern 
this  case,  and  it  must  most  especially  do  so  since  the  subject-matter 
of  the  litigation  is  the  title  to  real  property,  which  depends  entirely 
on  the  lex  rei  siUe.    The  municipal  law  of  Scotland  is  therefore  that 

[  ♦SBS  ]  which  *can  alone  be  applied  to  the  case ;  and  the  appellant  being 
fully  brought  within  the  operation  of  that  law,  she  is  entitled  to  be 
declared  tlie  lawful  heir  of  entail. 

(1)  Diet.    Dec.    "Foreign,"    App.  (4)  37  R.  R.  188  (2  a.  &  F.  488). 
r?.  6,  1  July,  1803.                                          (5)  Gueseiere,    Joum.    des    Princ. 

(2)  4  Wils.  &  Shaw,  App.  89,  n.  5.  And.  des  Pari.,  torn.  2,  b.  7,   c.   7 ; 

(3)  4  Wils.  &  Shaw,  289 ;  Fac.  Coll.  Burge,  Comm.  Col.  &  For.  Laws,  106. 
15  May,  1827.  (6)  4  Wils.  &  Shaw,  289. 
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Sir  W.  FoUett,  on  the  same  side :  Monro 

r. 

It  is  true  that  the  word  **  domicile  "  has  not  been  found  in  any  Munbo. 
of  the  writers  on  English  law ;  but  that  does  not  show  that  English 
law  would  not  admit  the  doctrine  of  domicile  and  its  consequences, 
when  properly  presented  as  a  subject  of  adjudication,  but  merely 
that  our  law  writers  have  hitherto  confined  themselves  to  the 
municipal  law  of  their  own  Courts.  Munro  v.  Saunders  (i)  may 
be  added  to  the  cases  already  cited  as  decided  on  the  question  of 
the  domicile  of  the  party.  BouUenois  (2),  after  observing  that, 
where  the  laws  of  a  kingdom  allow  a  bastard  to  be  legitimated  by 
a  subsequent  marriage,  as  in  France,  his  legitimacy  thus  lawfully 
acquired  in  his  own  country  must  be  recognised  by  all  other 
nations ;  or  if  the  law  of  his  own  country  does  not  allow  of  this 
legitimation,  as  in  England,  his  continued  illegitimacy  must  in 
like  manner  be  recognised;  proceeds  to  say, '' J'applique  encore  cette 
decision  a  un  enfant  Anglois,  ne  en  Angleterre  d'un  concubinage, 
et  dont  le  pere  et  la  mere  seroient  venus  demeurer  en  France,  et  y 
auroient  maries  sans  s'y  etre  faites  (3)  naturaliser,  parceque  etant 
veritablement  etrangers,  et  comme  tels  soumis  aux  lois  d' Angleterre, 
leur  enfant  ne  pent  pas  etre,  suivant  ces  loix,  batard  en  Angleterre 
de  naissance,  et  etre  regarde  comme  legitime  en  France  parcequ'il 
porte  partout  Tetat  et  la  condition  dont  il  est  par  les  loix  de  sa 
nation."  And  this  opinion  has  been  completely  adopted  by  Merlin  (4) . 
In  this  passage  it  is  *clear  that  naturaliser  may  be  taken  as  [  *^^^  ] 
synonymous  with  domiciled;  the  condition  of  the  parties  at  the 
time  of  the  marriage,  and  not  the  mere  locality  of  the  marriage, 
being  that  which  is  to  govern  the  case.  And  to  show  this  the 
more  strongly,  he  adds,  that  the  naturalisation  must  be  before  and 
not  after  the  marriage,  for  otherwise  it  will  produce  no  such  effect. 
That  the  place  of  the  marriage  cannot  affect  the  question,  but  that 
the  domicile  of  the  parties  must  decide,  is  manifest.  Try  it  by 
this  test:  an  Act  exists  in  this  country  to  declare  the  marriage 
of  a  man  with  his  deceased  wife's  sister  void.  Suppose,  after  the 
passing  of  that  Act,  two  such  persons  were  to  go  to  France  for 
the  purpose  of  being  married,  such  a  marriage  not  being  forbidden 
in  France,  and  should  there  marry  and  a  child  should  be  bom,  by 
the  law  of  France  that  marriage  would  be  legal  and  that  child 

(1)6  Bligh  N.  S.  478.  solecism.    Several  wrong  accents  are 

(2)  Tom.  2,  tit.  2,  c.  1,  obs.  22,  p.  10.  corrected.— F.P. 

(3)  Sic,  as  reprinted  in  tbe  report :  (4)  Tit.  liegitim,  sect.  2,  para.  1 1, 
the   feminine   form   is   of  course   a  p.  865. 


]  12  1840.    H.  L.    7  CL.  &  FIN.  854—855.  [b.b. 

MuNRo  legitimate.  Would  the  child  be  legitimate  in  England?  By  the 
MuNRo.  ^^w  o^  ^^is  country  the  disability  is  permanent,  and  the  marriage 
would  have  no  effect.  In  this  country,  therefore,  it  is  clear  that 
the  child  would  be  illegitimate ;  and  it  would  be  so  because  the 
parties  marrying  were  domiciled  in  England,  and  the  marriage 
(except  for  the  mere  question  of  the  due  observance  of  the  forms 
required  by  the  law  of  France)  would  therefore  be  an  English 
marriage.  The  solution  of  these  questions,  if  referred  to  domicile, 
is  plain  and  easy ;  if  put  on  any  other  ground  it  would  be  most 
confused  and  difiBcult.  On  the  ground  of  domicile,  12  out  of  18 
Judges  have  decided  that  this  appellant  is  entitled,  if  in  fact  her 
father  was  domiciled  in  Scotland.  It  is  that  question  as  to  where 
he  was  domiciled  that  alone  created  doubts  in  their  minds.  The 
^  other  important  question  then  is,  as  to  the  fact  of  the  domicile. 
[  *855  ]  That  domicile  was  *  Scotch.  It  was  not  changed  by  the  residence 
in  this  country  of  Sir  Hugh  Munro.  That  was  his  domicile  by 
birth,  and  all  the  authorities  show  that  that  is  to  be  presumed  to 
continue  till  the  contrary  is  shown.  Denisart  and  Pothier  (i)  lay 
down  this  principle,  and  Mr.  Burge  (2)  cites  a  number  of  other 
authorities,  all  in  support  of  this  proposition.  Warrender  v.  War- 
render  (3)  is  the  strongest  case  which  can  be  imagined  in  support 
of  this  doctrine  of  domicile.  There  the  marriage  took  place  in 
England,  the  lady  was  an  English  lady,  the  husband  resided  for 
years  in  England  and  was  Member  of  Parliament  for  an  English 
borough,  and  yM  his  domicile  of  origin  was  held  not  to  have  been 
lost,  and  in  virtue  of  that  domicile  the  Scotch  Courts  were  held 
by  this  House  entitled  to  inquire  into  a  cause  alleged  for  the 
dissolution  of  the  marriage.  The  English  authorities,  agreeing 
with  foreign  writers,  show  that  the  question  of  domicile  depends 
on  the  mind  of  the  person.  In  Stanley  v.  Bernes  (4),  Sir  J.  Nicholl 
declared  that  there  must  be  a  residence  sine  animo  revertendi,  in 
order  to  change  the  domicile  of  origin.  How  strong  must  be  the 
circumstances  establishing  that  animus  may  be  seen  in  that  case. 
There  the  party  had  left  this  country  and  resided  in  Portugal  for 
56  years;  he  renounced  his  religion  and  became  a  Boman  Catholic; 
he  married  and  had  a  son  in  Lisbon ;  he  asked  for  admission  to 
Portuguese  allegiance,  and  got  it,  and  was  treated  by  the  French 
in  1808  as  a  natural-born  subject:  yet  even  in  his  case  it  was 
doubted  whether  he  had  done  that  which  showed  a  determination 

(1 )  Denisart,  tit.  Dom.  s.  1 1 ;  Pothier,  (3)  37  R.  R.  188  (2  a.  &  F.  488). 
Cout.  d'Orleans,  c.  1,  8.  7.  (4)  3  Ilagg.  Ecc.  Rep.  437. 

(2)  I  Com.  Col.  &  For.  Laws,  40. 
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to  change  his  domicile  of  origin.  The  same  principle  *was  adopted  MuNfio 
in  what  is  called  the  Annandale  case,  Bempde  y.  Johnson  (i) ;  and  munbo. 
all  these  cases,  with  many  others,  were  referred  to  in  SoinerviUe  v.  [  *^°^  J 
Somerville  (2),  which  was  itself  founded  on  the  previous  decisions 
in  this  House  of  Ommaney  v.  Bingham  (8),  and  Bruce  v.  Bruce  (4), 
and  that  case  was  followed  by  Curling  v.  Thornton  (6) ;  so  that  it 
is  difficult  to  conceive  a  more  continuous  course  of  decisions 
establishing  any  one  point  of  doctrine.  It  may  therefore  be 
assuived  that  every  presumption  is  to  be  made  in  favour  of  the 
domicile  of  origin.  Secondly,  that  no  change  of  it  can  occur 
without  an  actual  residence  in  a  new  place,  and  an  intention  to 
fix  a  residence  permanently  there :  and  thirdly,  that  no  new 
domicile  can  be  acquired  without  a  clear  intention  of  abandoning 
the  old.  These  two  last  propositions  completing  the  doctrine  of 
change  animo  et  facto.  Now  it  cannot  be  pretended  that  any  one 
of  these  circumstances  exists  here.  If  this  was  the  case  of  a 
Scotohman  in  ordinary  circumstances  in  life,  without  any  property, 
or  anything  at  all  beyond  the  mere  circumstances  of  parentage 
and  birth  to  connect  him  with  the  country,  there  would  not  be 
sufficient  to  show  that  there  had  been  any  change  in  his  domicile : 
bat  when  it  is  recollected  that  he  was  a  gentleman  of  fortune 
and  rank ;  that  his  fortune  was  in  Scotland,  that  his  rank  was 
altogether  Scotch,  that  even  his  personal  property  was  in  Scotland, 
and  that  his  money  was  in  a  Scotch  bank ;  that  all  his  connexions 
were  in  that  country ;  that  his  domus  mansionalis  was  there,  and 
that  from  time  to  time,  almost  from  day  to  day,  during  his  con- 
tinuing here,  he  was  directing  alterations  with  regard  to  that 
'mansion,  and  fitting  it  for  his  permanent  residence,  no  one  can  [  *857  j 
doubt  that  bis  domicile  of  orgin  remained ;  and  that  there  existed 
neither  the  fact  of  his  having  a  settled  residence  in  this  country,  nor 
his  intention  to  have  one,  and  to  abandon  the  land  of  his  birth.  Under 
these  circumstances,  the  law  to  be  administered  in  the  case  is  Scoteh ; 
and  by  that  law  it  is  clear  that  his  marriage  was  a  Scoteh  marriage, 
and  that  his  daughter  is  the  lawful  heir  to  his  entailed  estate. 

Mr.  Knight  Bruce,  for  the  respondent : 

Fortunately  there  is  no  dispute  as  to  the  facts  of  this  case,  so 
far  as  the  marriage  and  the  birth  of  the  appellant  are  concerned. 

(1)  3  Vee.  198.  (4)  2  Bob.  &  P.  229,  n. 

(2)  5  E.  E.  155  (5  Vefl.  750).  (5)  2  Add.  Ecc.  Eep.  6. 

(3)  6  Br.  P.  0.  560. 

B.B. — VOL.  M.  8 
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MuNBo       The  domicile  of  the  mother  is  not  in  question,  so  that  as  far  as 
MuNBo.      that  is  concerned  the  domicile  of  the  child  at  the  time  of  birth  was 
English.     With  these  facts  settled  beyond  dispute,  the  question 
is,  whether  this  *  case  is  distinguishable  from  those  of  Shedden  v. 
Patrick  (i),  Strathmore  v.  Bowes  {2),  And  Rose  v.  Ross  (s).     These 
three  cases  were  all  decided  in  this  House,  and  are  therefore 
binding  authority  not  only  on  the  Courts  below,  but  on  this  House 
itself.     The  case  of  Rose  v.  Ross  is  very  strong  in  favour  of  the 
respondent.     The  man  there  was  a  native  of  Scotland.    He  had 
a  child  bom  to  him  in  England ;  it  was  illegitimate ;  he  brought 
the  mother  of  the  child  to  his  own  country,  Scotland ;  he  stayed 
there  15  days  before  he  married  her,  he  then  had  a  lawful  marriage 
celebrated ;  he  remained  in  Scotland  some  time  after  the  marriage, 
and  then  returned  to  England.     This  House,  sitting  as  a  Scotch 
Court  of  Appeal,  decided  that  the  child  of  parents  who  were  thus 
[  *858  ]      married,  ^though  married  in  Scotland,  could  not  succeed  to  Scotch 
landed  estate.     If  that  case  cannot  be  distinguished  from   the 
present,  there  is  an  end  of  the  appellant's  argument.     But  it  is 
said  to  be  distinguishable  on  the  ground  that  the  marriage  in 
Rose  V.  Ross  was  English,  but  that  the  marriage  in  this  case, 
though   actually  taking  place  in  England,  was  in  law  a  Scotch 
marriage.     On  what  is  that  argument  based?    On  the  assertion 
that  at  the  time  of  the  marriage  Sir  Hugh  Munro  was  in  law, 
though  not  in  fact,  domiciled  in  Scotland.     This  assertion  cannot 
be  supported.     The  domicile  of  origin  of  Sir  Hugh  Munro  is  not 
denied ;   but  he  had  lost  it  by  a  long  residence  on  the  Continent 
and  in  England.      (He  referred  at  considerable  length  to  the 
evidence  and  to  the  letters  written  by  Sir  Hugh  Munro  while  in 
England.)     If,  therefore,  domicile  was   to  govern  this  case,  the 
domicile  was  English,  and  not  Scotch.     But  the  mere  fact  of  a 
man's  domicile  has   alone  no  effect  on  a  case  like  the  present. 
Connected  with  other  things  it  becomes  of  importance  ;   and*  when 
it  is  found  that  here  Sir  Hugh  Munro  passed  the  greater  part  of 
his  life   absent  from    Scotland,  it  is  clear    that   the   inferences 
sought  to  be  drawn  from  expressions  in  his  letters  are  much  over- 
charged, if  indeed  they  are  at  all  justified.     It  may  not  be  improper, 
with   regard  to  those  inferences,  to  remark  that  if  some  of  the 
expressions   in    the   letters    indicate   an   intention    to   return    to 

(1)  Diet.  Dec.  **  Foreign,"  App.  n.  6,  (3)  4  Wils.  &  Shaw,  289 ;  Fac.  CoU. 
1  July,  1803.                                                 15  May,  1827. 

(2)  4  Wik.  &  Shaw,  App.  89,  n.  5. 
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Scotland  (an  intention  that,  however  frequently  expressed,  V7as  left  Munbo 
for  years  without  even  an  attempt  to  carry  it  into  execution),  mcnbo. 
there  are  others  which  speak  of  the  journey  to  Scotland  as  he 
might  have  spoken  of  a  journey  in  the  summer  to  Brighton  or  to 
Cheltenham.  Thus,  for  instance,  in  one  he  deliberately  speaks 
of  the  discomforts  of  ''a  tour*'  in  Scotland,  and  in  another  he 
says  *  that  he  shall  make  "a  jaunt"  thither.  These  expressions  [*859] 
indicate  a  feeling  that  his  home  was  elsewhere  than  in  Scotland, 
and  they  are  the  more  important  since  they  are  in  accordance  with 
his  conduct ;  while  those  relied  on  by  the  other  side  are  altogether 
opposed  to  it.  It  is  likewise  to  be  remarked  that  up  to  the  period 
of  his  marriage,  though  he  was  frequently  writing  to  Scotland, 
he  had  not  a  house  fit  to  receive  him  there.  That  circumstance, 
if  intention  is  to  be  relied  on,  is  a  strong  indication  of  intention, 
and  in  a  very  marked  manner  distinguishes  this  case  from  that 
of  Warrender  v.  Warrender  (i),  where  the  husband  not  only  had 
a  mansion  in  Scotland  befitting  his  rank  and  fortune,  but  frequently 
went  thither,  taking  his  wife  and  family  with  him,  in  the  intervals 
of  public  business.  The  letters  of  Sir  Hugh,  so  much  relied  on, 
are  the  ordinary  letters  of  a  careful  man  of  business,  who  was  fond 
of  giving  the  most  particular  directions  to  his  agents,  and  not 
anfrequently  stimulated  their  attentiveness  by  the  declaration  that 
he  was  coming  down  to  see  the  progress  of  the  matters  which  were 
the  subjects  of  his  directions.  The  same  conduct  is  pursued  by 
Englishmen  who  have  large  estates  in  Ireland  which  they  never 
visit  in  the  course  of  their  lives,  but  about  which  they  are  inces- 
santly writing  directions  and  orders  to  their  agents.  No  one  would 
affect  to  say  that  the  fact  of  their  possession  of  property  in  Ireland 
makes  them  domiciled  Irishmen.  If  intention  is  to  be  taken  as 
fixing  domicile,  then  it  must  be  admitted  that  conduct  is  the  best 
evidence  of  the  existence  of  intention ;  and  tried  by  that  test,  it 
is  clear  that  the  intention  of  Sir  Hugh,  up  to  the  time  of  his 
marriage,  was  to  live  in  England  as  an  Englishman.  Every  time 
he  declared  that  he  should  go  to  "^Scotland,  and  yet  delayed  [*860] 
carrying  that  intention  into  effect,  he  gave  by  the  very  declaration 
and  the  delay  to  execute  it  a  fresh  proof  of  his  preference  of  an 
English  residence.  The  reason  for  his  keeping  a  Scotch  banker 
is  shown  in  one  of  his  letters,  in  which  he  uses  these  words: 
•*  Procure  me  a  500Z.  credit  on  that  one  of  the  Scotch  banks  which 
shall  appear  to  you  most  liberal  in  dealing.'*  He  was  a  sharp 
(1)  37  E.  R.  188  (2  CI.  &  F.  488), 

8-^ 
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MuNtto  man  of  business,  and  dealt  with  the  Scotch  banks  becaoBS  he 
MuNBo.  thought  his  doing  so  was  to  his  own  advantage.  (The  learned 
counsel  again  referred  to  the  letters.)  What  is  the  result  of  all 
these  letters  ?  They  show,  combined  with  the  conduct  of  Sir  Hugh, 
an  intention  to  remain  and  be  settled  in  England.  The  cases, 
then,  of  Somerville  v.  SomerviUe,  Bempde  v.  Johnson,  Balfour  v. 
Scottf  and  Bruce  v.  Bimce,  do  not  apply  for  the  purpose  for  which 
they  were  cited  for  the  appellant:  but  they  do  apply  for  the 
respondent,  and  Balfour  v.  Scott  (i)  is  strongly  in  point  here. 
That  was  a  case  of  a  Scotchman,  a  great  landed  proprietor,  who 
like  Sir  Hugh  Munro  had  dismantled  his  house,  and  had  lived  for 
years  in  London  ;  and  there,  though  exactly  the  same  arguments 
which  have  been  used  here  were  applicable,  and  were  applied  to 
his  case,  he  was  held  to  be  domiciled  in  England.  In  Curling  v. 
Thornton  (2)  the  question  of  domicile  never  was  decided.  The 
decision  there  merely  was  as  to  the  sufficiency  of  a  responsive 
allegation,  and  the  dicta  thrown  out,  however  entitled  to  respect, 
have  no  authority,  since  they  did  not  amount  to  a  judicial  decision. 
The  decision  in  fact  amounted  only  to  a  recognition  and  application 
[  *86l  ]  of  that  principle  which  the  supreme  legal  authority  in  *this  country 
had  clearly  laid  down,  that  an  Englishmen  is  not  entitled,  by 
acquiring  a  foreign  domicile,  so  far  to  throw  off  his  country  as  to 
dispose  of  his  English  property  by  a  will  otherwise  than  in  the 
English  form ;  and  that  the  Courts  here  cannot  reject  a  will  made 
by  an  Englishman  in  the  English  form,  merely  because  it  is 
made  in  a  foreign  country.  The  principle  really  deducible  from 
that  case  is  in  favour  of  the  respondent ;  for  it  amounts  to  this, 
that  wherever  an  Englishmen  is  domiciled,  his  will  must  be  dealt 
with  as  the  will  of  an  Englishman.  The  same  learned  Judge,  in 
Stanley  v.  Bemes  (s),  upon  exactly  the  same  principle,  gave  effect 
to  two  codicils  made  in  Portugal  by  an  Englishman,  good  in  their 
form  and  attestation,  according  •  to  the  English  law,  though  bad 
according  to  the  Portuguese  law,  and  though  it  was  there  admitted 
that  the  testator  had  in  fact  resided  for  years  in  Portugal  (4). 
These  cases  show  that  domicile  has  not  the  force  attributed  to 

(1)  6  Br.  P.  C.  550.  testator    had    executed    a    will    and 

(2)  2  Addams,  Ecc.  Bep.  6.  codicils  in  the   Portuguese  form,  to 

(3)  3  Ilag.  Ecc.  Bep.  447.  dispose  of  his  Portuguese  property. 

(4)  But  this  decision  was  reversed  Unfortunately,  the  reaspns  of  the 
by  the  Delegates,  3  Hag.  465.  These  Delegates  are  not  given,  and  the 
two  codicils  had  been  made  with  a  manner  in  which  the  case  was  yiewed 
view  to  pass  English  property.    The  by  them  does  not  appear. 
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it  by  the  appellant.  In  Bruce  v.  Bruce  (i),  an  Englishman  went  Munbo 
to  India,  with  the  intention  of  returning  here ;  but  as  he  had  only  munbo. 
an  indefinite  hope  of  returning,  that  did  not  affect  the  question  of 
domicile.  Lord  Thurlow  there  said (2),  "The  true  ground  on 
which  the  case  turned  was  the  deceased  being  domiciled  in  India. 
He  was  born  in  Scotland,  but  he  had  no  property  there.  A  person's 
origin,  in  a  question  of  '  where  is  his  domicile  ?'  is  to  be  *reckoned  [  *862  ] 
but  as  one  circumstance  in  evidence,  which  may  aid  other  circum- 
stances :  but  it  is  an  enormous  proposition  that  a  person  is  to  be 
held  domiciled  where  he  drew  his  first  breath,  without  adding 
something  more  unequivocal.  A  person's  being  at  a  place  is 
prinut  facie  evidence  that  he  is  domiciled  at  that  place;  and  it 
lies  on  those  who  say  otherwise  to  rebut  that  evidence."  This 
question  of  domicile  came  especially  under  the  consideration  of 
Sir  W.  Scott,  in  the  case  of  The  Harmony,  and  there  that  learned 
Judge  made  the  following  most  important  remarks  (3) :  ''  Of  the 
few  principles  that  can  be  laid  down  generally,  I  may  venture  to 
hold  that  time  is  the  grand  ingredient  in  constituting  domicile. 
I  think  that  hardly  enough  is  attributed  to  its  effects:  in  most 
cases  it  is  unavoidably  conclusive.  It  is  not  unfrequently  said, 
that  if  a  person  comes  only  for  a  special  purpose,  that  shall  not 
fix  a  domicile.  This  is  not  to  be  taken  in  an  unqualified  latitude, 
and  without  some  respect  had  to  the  time  which  such  a  purpose 
may  or  shall  occupy :  for  if  such  a  purpose  be  of  a  nature  that 
may  probably  or  does  actually  detain  the  person  for  a  great  length 
of  time,  I  cannot  but  think  that  a  general  residence  might  grow 
upon  the  special  purpose."  The  texts  of  the  civil  law  on  the 
question  of  domicile  have  already  been  cited.  Their  effect  has 
been  well  given  by  Domat  (4) :  "  Le  principal  domicil  de  chacun 
est  celui  qu'il  a  dans  le  lieu  ou  il  tient  le  siege  et  le  centre  de  ses 
affaires,  ou  il  a  ses  papiers,  qu'il  ne  quitte  que  pour  quelque  cause 
particuher,  d'ou,  quand  il  est  absent,  on  dit  qu'il  est  en  voyage, 
ou,  quand  on  revient,  on  dit  qu'il  est  de  retour,  ou  il  passe  les 
principales  fetes  de  I'annee,  ou  il  porte  les  charges,  et  ou  il  jouit 
les  privileges  de  ceux  qui  en  *sont  habitans ;  "  and  he  adds,  "  II  [  •863  ] 
est  egal  pour  ce  qui  regarde  le  domicile  d'une  personne  qu'elle 
reside  ou  fasse  sa  demeure  dans  sa  maison  propre,  ou  dans  la 
maison  d'une  autre  tenue  a  loyer  ou  a  aucun  autre  titre.    Et  par 

(1)  6  Br.  P.  G.  066;  2  Bos.  &  P.  (3)  2  Bob.  Adm.  Bep.  324. 
229,  ».  (4)  rV.  424. 

(2)  2  Bee.  &  P.  230,  n. 


118  1840.    H.  L.    7  CL.  &  FIN.  868—864.  [b.k. 

MuNBo  cette  meme  raison,  que  la  residence  fait  le  domicile,  celui  qui  a  une 
MuNBo.  maison  en  propre  dans  un  lieu  ou  il  ne  reside  pas,  n'y  est  pas  pour 
cela  domicilie."  And  the  Code  Napoleon  (i)  says,  "  Le  domicile  de 
tout  Fran9ais,  quant  a  Texercice  de  ses  droits  civils,  est  au  lieu  od 
il  a  son  principal  etablissement ;  "  and  that  the  change  of  domicile 
shall  be  effected  by  the  fact  of  adopting  a  real  habitation  in  another 
place.  The  "  Larem  ac  fortunarum  suarum  summam  "  is  in  this 
case  to  be  found  only  in  London,  which  here  answers  the  descrip- 
tion given  by  Domat  and  by  the  Code  Napoleon  of  that  "real 
habitation  "  which  constitutes  a  domicile.  So  that,  even  taking 
the  rule  from  the  other  side,  that  the  contract  must  be  governed 
in  its  consequences  by  the  law  of  the  place  where  the  spouses 
intend  to  reside,  as  laid  down  in  Wairender  v.  Warrender{2)^  it 
is  clear  that  London  was  that  place,  for  there  is  not  in  the  evidence 
in  this  case  anything  to  show  that  at  the  time  of  the  marriage 
there  was  any  intention  to  perform  the  contract  in  Scotland.  The 
marriage  took  place  in  September,  1801,  in  an  English  parish 
church.  On  the  2l8t  of  October,  1800,  Sir  Hugh  had  written  a 
letter  which  showed  the  possibility  of  his  being  prevented  from 
going  to  Scotland  in  the  course  of  the  next  year,  and  on  the  16th 
December,  1801,  was  written  the  next  letter  which  had  any  refer- 
ence to  that  subject,  and  in  that  he  merely  says,  '^It  is  my 
resolution,  please  God,  to  go  early  next  summer  into  Scotland. 
[  '864  ]  I  wish,  if  possible,  to  *reside  at  Fowlis  while  I  am  in  that  country, 
and  I  hope  I  shall  without  difficulty  be  able  to  accomplish  that 
wish ;  but  be  that  as  it  may,  nothing  but  death  or  violent  sickness 
shall  prevent  my  aflFording  you  an  opportunity  of  seeing  me." 
In  the  next  letter  on  the  same  subject,  dated  in  January,  1802, 
he  says,  '^  I  am  anxious  during  my  visit  to  Boss-shire,  which 
must  be  very  short,  to  avoid  business  as  much  as  I  can."  No  one 
can  say  that  these  letters  show  that  intention  of  possessing  a 
Scotch  domicile,  which,  even  by  the  argument  on  the  other  side, 
is  necessary  to  retain  the  domicile  of  origin.  On  the  contrary, 
all  the  letters  show  an  intention  to  make  London  his  '^real 
habitation,"  the  "centre  of  his  affairs,"  and  the  spot  on  which 
he  constituted  his  "  larem  ac  fortunarum  suarum  summam."  It 
is  a  most  important  circumstance  that  the  house  in  Gloucester 
Place  was  taken  by  Sir  Hugh  on  a  lease.  The  respondent  being 
right  as  to  the  fact  of  the  domicile,  the  law  is  decided  by  the 
cases  of  Strathnore  v.  Bcnces,  Shedden  v.  Patrick,  and  Rose  v.  Ross. 
(1)  Code  CivU,  ss.  102,  103.  (2)  37  E.  E.  188  (2  CI.  &  F.  488). 
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Bat  even  sapposing  the  matrimonial  domicile  to  be  Scotland,  Munbo 
that  vould  not,  under  the  facts  of  this  case,  render  the  appellant  munbo. 
legitimate.  The  birth  was  in  this  country,  and.  it  occurred  before 
marriage.  By  the  law  of  this  country,  legitimacy  cannot  be 
conferred  by  a  subsequent  marriage.  The  status  of  the  child, 
whirh  it  will  not  be  denied  depends  on  that  of  the  parent,  cannot 
be  afterwards  changed.  The  expression  that,  by  the  law  of 
England,  bastardy  is  indelible  may  be  correct  or  not,  but  it  is 
plain  that  by  that  law  legitimacy,  or  the  capacity  of  legitimacy, 
existing  in  a  person  is  indelible.  That  characteristic  of  the 
individual  must  be  taken  from  the  law  of  the  place  of  his  birth ; 
and  if  bastardy  is  by  the  law  of  that  *place  indelible,  the  status  [  *S65  ] 
of  the  individual  is  indelible.  The  authorities  of  Lords  Eldon, 
Bedbsdale,  Lyndhurst,  Brougham,  and  Wynford,  all  go  to  show 
that  the  place  of  the  marriage  and  the  birth  determine  the  status ; 
and  they  are  all  founded  upon  the  judgments  of  Courts  or- the 
auth(  rities  of  the  most  recognised  text  writers.  If  that  is  so,  then 
the  status  here  has  been  so  determined.  If  Merlin  (i),  as,  it  is 
supposed,  really  makes  the  question  depend  on  the  acquisition 
of  the  right  of  citizenship,  he  is  in  error ;  for  all  the  authorities 
show  that  domicile,  such  as  is  acquired  by  long  residence  and 
having  the  centre  of  a  man's  affairs  in  a  particular  spot,  and 
nothing  else,  can  be  considered  as  affecting  it.  Domicile,  again, 
is  not  decided,  as  Merlin  intimates,  by  the  residence  being  with 
or  without  the  espnt  de  retour.  It  is  constituted,  as  Lord  Stowell 
said,  by  the  permanency  of  the  habitation.  But  domicile  does 
not  decide  the  question  of  legitimacy,  which  depends  on  other 
circumstances.  After  reviewing  all  the  authorities,  Lord  Brougham, 
in  Birtwhistle  v.  Vardill{2),  says,  speaking  of  the  question  of 
legitimacy,  ''the  whole  inclination  of  a  man's  mind  must  be 
towards  that  law  which  prevails  where  each  man  is  born  and 
wkere*  his  parents  were  married,  supposing  the  countries  to  be 
one  and  the  same ;  and  if  they  differ,  I  should  then  say  the  law 
of  the  birthplace  must  prevail."  There  can  be  no  authority  for 
giving  to  a  child  born  out  of  Scotland  the  benefit,  or  imposing 
on  it  the  liabilities,  of  the  Scotch  law:  so  that,  even  admitting, 
for  the  sake  of  argument,  that  the  domicile  of  the  father  before 
marriage,  and,  since  marriage,  that  of  the  mother  of  the  appellant 
is  to  be  treated  as  Scotch,  and  the  marriage  as  a  Scotch  marriage, 
•still  it  is  confidently  submitted  that,  on  every  authority,  the  [  •86n  ] 
(1)  9  vol.  Questions  de  Droit,  174.  (2)  P.  148,  post  (2  CI.  &  F.  584). 
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MuNBo      child,  having  been  born  in  England  and  bom  illegitimate,  must 

r. 

MuNBo.      80  remam. 

Mr.  Fleming,  on  the  same  side  : 

The  case  divides  itself  into  two  parts,  the  first  of  which  is  the 
question  of  domicile.  It  is  admitted,  that  if  the  domicile  is  not 
decided  to  be  Scotch,  the  appellant  has  no  right  to  the  declarator 
now  prayed.  The  second  point  relates  to  the  status  of  the  appellant, 
and  amounts  to  this,  can  she,  under  any  circumstances,  be  con- 
sidered legitimate  ?  The  1  Will.  IV.  c.  69,  gives  jurisdiction  (i)  in 
these  matters  to  the  Court  of  Session,  instead  of  the  Court  of  the 
Commissary.  Unless  the  latter  Court  could  before  that  statute 
have  entered  on  the  consideration  of  this  case,  the  Court  of  Session 
cannot  now  have  any  authority  to  do  so.  The  old  authorities  are 
therefore  applicable  here.  The  law  relating  to  domicile,  as  stated 
by  the  other  side,  cannot  be  supported.  Intention  is  not  everything ; 
or  if  intention  is  to  govern,  it  must  do  so  when  ascertained  by  the 
acts,  and  not  by  the  expressions  of  the  party.  The  chief  authorities 
declaring  what  is  domicile  are  the  Code  Napoleon  (2),  Denisart  (3), 
Pothier  (4),  Story  (5);  and  they  are  all  collected  in  Burge(6). 
Yattel  (7)  has  defined  domicile  to  be  a  fixed  residence  in  any  place 
with  an  intention  of  always  staying  there ;  but  Story  (s)  truly 
observes,  that  '*  it  would  be  more  correct  to  say  that  that  place  is 
properly  the  domicile  of  a  person  in  which  his  habitation  is  fixed, 
without  any  present  intention  of  removing  therefrom."  Taking  all 
[  ^867  ]  these  authorities  ^together,  it  is  impossible  to  say  that  the  appellant 
here  can  bring  herself  within  their  operation.  Sir  Hugh  Munro 
gave  the  strongest  intimation  of  his  intention  as  to  domicile,  by 
taking  a  lease  of  the  house  in  Gloucester  Place.  His  intention  is 
therefore  against  the  appellant's  title.  But  the  mere  fact  of  a 
long  residence  in  a  particular  place,  without  any  expression  of 
intention  as  to  domicile,  has  been  declared  by  Lord  Eldon  sufiScient 
to  induce  him  to  declare  that  the  domicile  was  in  that  place.  Such 
were  the  circumstances  as  stated  by  his  Lordship:  Tovey  v. 
Lindsay  (9).  That  doctrine  agreed  with  the  opinion  of  Lord  Stowbll, 
in  the  case  of  The  Harmony  (lo).  BouUenois  gave  a  direct  opinion  (ii) 

(1)  S.  33.  (7)  Bk.  1,  c.  19.  s.  22. 

(2)  Cod.  Civ.  8.  102,  103.  (8)  Confl.  of  Laws,  c.  3,  b.  43. 

(3)  Art.  DomicQe,  613.  (9)  14  R.  R.  19  (1  Dow,  117). 

(4)  Introd.  Gen.  c.  1,  s.  9.  (10)  2  Rob.  Adm.  Rep.  324. 

(5)  Confl.  of  Laws,  c.  3.  (11)  Tom.  2,  tit  2.  c.  1,  obs.  22, 

(6)  Com.  Col.  &  For.  Laws,  40.  p.  10. 


VOL.  U.J         1840.    H.  L.    7  CL.  &  FIN.  867—868.  121 

Aat  the  status  of  legitimacy  or  illegitimacy  was  one  of  those  states  Munuo 
or  coDditions  of  people  which  do  not  change  with  the  change  of  munbo. 
domicile :  an  opinion  which  is  adopted  by  Mr.  Burge  in  his  very 
learned  work  (i).  And  Lord  Chief  Baron  Alexander,  in  delivering 
the  opinion  of  the  Judges  in  Birtwhutle  v.  Vardill  (2),  says,  "The 
character  of  legitimacy  or  illegitimacy  attached  to  the  persons  of 
English  or  American  claimants  by  their  own  law,  accompanies  them 
everywhere,  and  would  prevent  their  being  received  as  heirs  every- 
where within  the  limits  of  the  Christian  world."  There  can  be  no 
partial  legitimacy ;  it  must  exist  everywhere  if  it  exists  at  all.  Now 
it  is  impossible  to  say  that  the  appellant  is  legitimate  in  the  Courts 
in  England.  If  so,  she  cannot,  according  to  these  authorities,  be 
legitimate  anywhere.  Supposing  the  domicile  of  the  father  and 
mother  at  the  time  of  the  marriage  to  have  been  Scotch,  that 
*would  not  affect  the  question  of  the  legitimacy  of  the  child  which  [  *868  ] 
had  been  bom  in  England  some  years  before  that  marriage.  It  will 
be  said,  however,  that  to  this  remark  the  law  of  Scotland  furnishes 
an  exception,  by  conferring  legitimacy  on  the  children  through  a 
marriage  of  their  parents  celebrated  at  any  distance  of  time  after  their 
birth.  But  that  proposition,  if  so  stated,  is  not  correct.  The  subsequent 
marriage  will  only  confer  legitimacy  under  peculiar  circumstances. 
The  parties  must  be  Scotch,  the  marriage  must  be  Scotch,  and  there 
must  have  existed  no  impediments  to  the  marriage.  It  is  submitted, 
too,  that  a  subsequent  marriage  in  Scotland  will  not  confer  legitimacy 
on  a  child  previously  bom  out  of  Scotland.  The  doctrine  of  legiti- 
mation by  subsequent  matrimony  has  only  been  the  law  of  Scotland 
during  the  last  two  or  three  centuries ;  nor  has  its  operation  been 
admitted  in  any  decided  cases  except  where  all  the  parties  have  been 
Scotch,  and  the  events  have  taken  place  in  Scotland.  It  is  said  to 
have  been  borrowed  from  the  canon  law,  but  it  was  at  first  some- 
what doubtfully  recognised  by  the  law  writers  of  Scotland;  they 
put  it  forward,  but  in  general  terms.  Such  was  the  mode  in  which 
Lord  Eainbs  treated  it  (s).  In  ancient  times  it  was  certainly 
unknown.  It  is  not  mentioned  as  a  law  of  Scotland  in  the  Begiam 
Magistatem ;  and  it  has  not  been  introduced  by  the  authority  of 
any  statute.  It  exists  alone  upon  comparatively  recent  custom. 
And  even  in  modern  times,  the  best  writer  on  the  law  of  Scotland 
shows  that  the  operation  of  this  peculiar  law  is  not  so  universal  in 
itself,  nor  so  easily  applied,  as  it  is  contended  to  be  in  this  case. 

(1)  Comm.  Col.  &  For.  Laws,  105.  (3)  Bk.  3,  s.  8. 

(2)  P.  146,  post  (2  CI.  &  F.  681). 
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MuNBo  Bell,  in  his  "  Principles  of  the  Law  of  Scotland  "  (i),  says,  that 
MuxRo.  *where  the  domicile  of  the  parents  at  the  birth  and  the  marriage 
[  *869  ]  jg  Scotch,  the  child  is  lej:5itimated,  but  that  it  does  not  become  so  by 
the  parents  going  to  Scotland  to  marry.  This  mode  of  speaking  of 
the  parents  in  the  plural  number  must  be  taken,  in  so  careful  and 
accurate  a  writer,  as  an  indication  of  his  opinion  that  it  would  not 
be  sufficient  if  only  one  of  the  parents  fulfilled  these  conditions. 
That  would  show  that  the  domicile  not  of  one  but  of  both  must  be 
Scotch.  The  appellant  here  must  contend  not  that  she  was  legiti- 
mated by  the  marriage,  but  that  she  was  legitimate  from  the 
beginning.  But  such  an  argument  would  at  once  be  fatal  to  her 
claim;  for  at  the  beginning,  namely,  from  the  moment  of  birth, 
and  for  some  years  afterwards,  it  is  clear  that,  both  in  fact  and 
in  law,  by  the  law  of  Scotland  as  well  as  England,  she  was  not 
legitimate ;  yet  to  the  extent  of  that  argument  she  must  go,  in 
order  to  bring  herself  within  the  Scotch  law,  for  such  was  distinctly 
stated  to  be  the  Scotch  law  in  the  case  of  BirtwhisUe  v.  Vardill  (2) : 
a  doctrine  most  fully  borne  out  by  all  the  principles  deducible  from 
preceding  cases.  From  all  the  authorities  it  is  clear  that  the  status 
of  the  person,  especially  the  status  of  legitimacy,  must  be  judged  of 
by  the  law  of  the  country  where  that  status  originated.  The  sub- 
sequent domicile  of  the  parents  cannot  affect  it.  That  domicile  will 
not  confer  on  the  child  the  capacity  to  acquire  legitimacy.  And 
when  Boullenois  and  Merlin  are  quoted  to  show  that  a  child, 
bastard  in  England,  may  become  legitimate  in  France,  the  expres- 
sions of  the  latter  must  be  attended  to,  and  they  clearly  prove  that 
in  his  opinion  such  a  change  could  only  take  place  after  the 
[  *870  ]  naturalisation  of  both  parents  and  *child.  That  woi:d  does  not 
mean,  as  it  has  been  contended,  domicile,  it  means  naturalisation 
in  the  ordinary  sense  of  that  term  ;  an  act  of  the  supreme  autho- 
rity of  a  country,  adopting  as  native-born  citizens  persons  who  had 
hitherto  been  foreigners  in  it.  Such  an  important  change  may  be 
worked  in  that  country  by  its  supreme  authority,  but  it  cannot  be 
the  result  of  the  mere  act  of  the  parties  themselves.  In  this  case 
all  that  has  been  done  is  the  act  of  the  parties,  and  it  has  no  such 
force  as  to  change  the  status  which  the  law  of  the  country  where 
the  appellant  was  born  fixed  upon  her  at  the  moment  of  her  birth. 

Mr.  Pemberton,  in  reply  : 
The  domicile  of  the  father  is  that  of  both  the  spouses.     The 
(1)  3rd  ed.  p.  444.  (2)  Per  Lord  Brougham,  p.  151,  post  (2  CI.  &  F.  588). 


VOL.  lA.]         1840.    H.  L.    7  CL.  &  FIN.  870—871.  123 


incidents  of  the  marriage  are  not  governed  by  the  place  of  the  Munbo 
marriage  nor  of  the  birth,  but  by  the  domicile  of  the  spouses.  If  Muneo. 
there  is  a  conflict  of  law  here,  as  the  matter  to  be  affected  is  Scotch 
estate,  the  Scotch  law  must  govern.  The  declarator  asked  is,  that 
the  appellant  is,  as  persona  designata  under  an  entail,  entitled  to 
be  declared  the  heir  of  Sir  Hugh  Munro,  according  to  the  law  of 
Scotland :  it  is  therefore  solely  a  question  to  be  decided  by  that  law. 
Domicile  must  decide  this  case.  Besidence  is  one  of  the  indications 
of  intention  as  to  domicile,  but  it  is  not  conclusive.  Intention  is 
superior  to  mere  length  of  residence.  Here  the  intention  was  clear. 
Never  for  one  moment  did  Sir  Hugh  Munro  show  an  intention  to 
abandon  his  domicile  of  origin ;  on  the  contrary,  he  always  mani- 
fested his  sense  of  Scotland  being  his  home,  though  London  was  his 
temporary  residence.  While  in  London,  he  might,  in  the  words  of  the 
code,  be  described  as  travelling.  His  fortune,  his  rank,  his  habits,  all 
connected  him  with  Scotland ;  and  family  *differences  first,  and  after-  [  *87i  ] 
wards  the  attachment  he  had  formed  in  this  country,  only  persuaded 
him  to  delay  a  return  to  his  native  country :  but  with  his  agents  there 
he  kept  up  a  continual  communication,  and  his  Scotch  domicile  was 
never  lost.  His  domicile  made  his  marriage  a  Scotch  marriage, 
and  conferred  on  his  child  all  the  benefits  of  such  a  contract. 

The  Lord  CHAKCEiiLOB :  ^«^.  lo. 

My  Lords,  in  these  cases  the  first  point  to  be  considered  is  the 
rule  of  the  law  of  Scotland,  as  to  the  effect  of  a  subsequent  marriage 
of  a  domiciled  Scotsman  upon  the  issue  of  the  parties  born  before 
the  marriage,  when  the  birth  of  such  issue  and  the  ceremony  of 
marriage  took  place  out  of  Scotland.  Not  that  all  those  circum- 
stances occur  in  the  case  of  Lady  Dalhousie  v.  M*Douall ;  but  as 
they  do  in  that  of  Munro  v.  Munro,  it  will  be  convenient  to  consider 
the  whole  of  the  proposition,  and  then  apply  the  result  to  the 
particular  circumstances  of  each  case. 

To  whatever  principle  the  law  of  legitimation  by  subsequent 
marriage  be  attributed,  there  can  be  no  doubt  of  the  generality  of 
the  rule  where  the  parents  were  capable  of  contracting  marriage 
at  the  birth  or  conception  of  the  child.  Wherever,  therefore,  a 
marriage  follows  the  birth  of  children  procreated  of  the  parties  to 
the  marriage,  all  the  requisites  concur  which  are  required  by  the 
terms  in  which  the  rule  is  laid  down,  assuming  always  that  the 
circumstances  are  such  as  to  bring  the  case  within  the  operation  of 
the  law  of  Scotland ;  and  as  the  laws  of  every  country  generally 
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MuNBo      affect  all  those  who  have  their  domicile  in  such  country,  it  would 

MuvBo»  appear  that,  in  order  to  bring  any  particular  case  within  this  rule 
of  the  law  of  Scotland,  it  could  only  be  necessary  to  show  that  the 
domicile  of  the  parties  was  Scotch. 

[  872  ]  The  consideration  is  of  much  importance  in  a  case  in  which  it  is 

said  that  no  precedent  can  be  found  in  which  the  particular  facte  of 
this  case  occurred ;  because  if  the  case  falls  within  the  terms  of  the 
general  rule,  such  rule  must  govern  it,  unless  it  can  be  shown  that 
there  is  principle  or  authority  for  making  it  an  exception  to  the 
general  rule,  and  withdrawing  it  from  its  operation. 

The  two  circumstances  relied  upon  for  that  purpose  are,  first, 
that  the  child  was  born  out  of  Scotland ;  and  secondly,  that  the 
marriage  took  place  out  of  Scotland.  If  it  should  appear  that 
neither  of  these  circumstances  would,  by  itself,  take  the  case  out  of 
the  geiieral  rule,  the  union  of  the  two  cannot  have  that  effect.  It 
can  hardly  be  contended  that  the  country  in  which  the  marriage 
takes  place  is  material :  it  has  never  been  considered  material  by  the 
the  writers  upon  civil  law,  nor  so  treated  in  the  decisions  of  Courts. 
In  Conty  [du  Quesnoy'a]  case  (i),  the  marriage,  although  it  took 
place  in  England,  conferred  legitimacy  on  a  child  whose  domicile  of 
origin  was  in  France.  The  law  of  the  country  where  the  marriage 
is  celebrated  ascertained  its  validity ;  the  law  of  the  country  of  the 
domicile  regulated  its  civil  consequences.  But  if  the  place  of  the 
marriage  be  not  material,  still  less  can  the  place  of  the  birth  be  so 
considered.  The  law  of  Scotland  assumes  that  what  in  that  country 
is  considered  as  equivalent  to  a  marriage,  took  place  before  the  birth 
or  conception  of  the  child.  If  that  be  assumed,  how  can  it  be 
material  in  what  country  the  child  was  bom  ?  This  assumption  is 
adopted  for  the  purpose  of  legitimatising  the  issue :  why  is  it  to  be 

[  *873  ]  abandoned  when  it  is  peculiarly  necessary  *for  that  purpose  ?  If 
a  domiciled  Scotchman  be  in  the  habit,  for  business  or  pleasure,  of 
passing  part  of  his  time  beyond  the  border,  and  some  of  his 
children  are  born  within  and  some  without  the  limits  of  Scotland, 
can  it  be  the  law  that  a  subsequent  marriage  should  legitimatise 
some  only  of  his  children,  and  leave  the  rest  illegitimate  ?  It  has 
been  assumed  in  argument,  that  any  of  such  children,  bom  in  a 
country  which  allowed  legitimation  per  subsequens  matrimonium, 
would  be  legitimate  in  Scotland,  but  not  if  bom  m  England,  or  in 
any  other  country  which  did  not  recognise  such  legitimation.  This 
argument  is  founded  upon  the  supposed  indelibility  of  bastardy, 
(1)  Guessieie,  torn.  2,  b.  7,  o.  7. 
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and  Beems  to  have  its  origin  in  the  circamstance  of  some  very  Munro 
learned  persons  having  used  expressions  applicable  to  English  law  munbo. 
upon  a  question  of  purely  Scotch  law.  If  English  parents  have  a 
child  bom  in  another  country,  could  the  legitimacy  of  such  child  in 
England  be  affected  by  any  law  of  such  country  ?  The  effect  of  a 
Scotch  marriage  must  be  judged  of  with  reference  to  Scotch  law, 
and  that  law  not  only  does  not  admit  the  doctrine  of  the  indelibility 
of  bastardy,  but  on  the  contrary  holds  that  no  bastardy  is  indelible, 
unless  the  parents  were  at  the  time  of  the  birth  incapable  of 
marrying.  If,  therefore,  the  law  of  England  be  imported  into 
the  consideration,  the  effect  of  the  Scotch  marriage  is  judged  of, 
not  by  the  law  of  Scotland  but  by  the  larw  of  England. 

In  this  view  of  the  law  of  Scotland,  all  the  learned  Judges  of  the 
Court  of  Session,  with  the  single  exception  of  the  Lord  Pbbsidbnt, 
concurred ;  and  he  founded  his  dissent  upon  the  rule  of  the  law  of 
England  as  to  the  indelibility  of  bastardy,  and  upon  expressions  of 
English  lawyers.  But  he  adds,  ''  in  the  case  of  Rose  v.  Ro88, 1 
stated  in  my  opinion  that  I  would  not  take  *the  law  from  such  an  [  *874  ] 
extreme  case  as  that  of  a  woman  taken  suddenly,  and  perhaps 
prematurely,  in  labour,  whilst  travelling  in  England  with  or 
without  her  paramour,  and  brought  to  bed  of  a  bastard  there  and 
then ;  returning  with  it  on  her  recovery  to  Scotland.  That  is  an 
extreme  case ;  and  what  might  be  the  law  as  to  it,  we  must  endeavour 
to  settle  when  the  case  occurs."  Beyond  all  doubt,  a  child  so  bom 
would  be  affected  with  indelible  bastardy  in  England ;  and  if  that 
is  to  regulate  his  status  in  Scotland,  the  peculiar  circumstances 
referred  to  would  not  make  an  exception  in  his  favour. 

For  these  reasons,  and  upon  these  authorities,  if  the  question 
were  to  be  decided  upon  the  general  principles  of  the  civil  law,  or 
upon  the  law  as  established  in  Scotland,  there  would  not,  I  think, 
be  any  difficulty  in  coming  to  the  conclusion  that  the  child  of  a 
Scotehman,  though  born  in  England,  would  become  legitimate  for 
all  civil  purposes  in  Scotland,  by  a  subsequent  marriage  of  the 
parents  in  England,  if  the  domicile  of  the  father  was,  and  continued 
throughout  to  be  Scotch.  It  remains  to  be  inquired  whether  there 
are  authorities  against  such  a  conclusion. 

In  Shedd^n  v.  Patrick  (i)  the  question  did  not  arise,  because  the 
father  was  there  held  to  be  domiciled  in  America.    In  that  case, 
therefore,  there  was  wanting  that  only  circumstance  upon  which  rests 
the  title  of  the  child  to  claim  the  benefit  of  the  laws  of  Scotland. 
(1)  Diet.  DedB.  "Foreign,"  App.  n.  6,  1  July,  1803. 
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MuNBo  In  Strathmore  v.   Bowes  (i),   if  it  was  not  assumed   that  the 

MuNEo.  domicile  of  the  father  was  English,  it  certainly  does  not  appear  to 
have  been  proved  to  be  Scotch ;  Lord  Eldon  saying  the  domicile 

[  ♦875  ]  was  principally  *in  England  ;  but  the  decision  seems  to  have  turned 
upon  this,  that  the  claim  was  to  a  British  peerage.  Whatever 
expressions  may  have  fallen  from  Lord  Bedesdalb,  for  none  can 
be  quoted  as  coming  from  Lord  Eldon,  the  decision  of  that  case 
cannot  be  quoted  as  an  authority  in  a  case  respecting  Scotch 
property,  in  which  the  domicile  of  the  father  was  Scotch. 

In  Rose  v.  Ross  (2),  the  domicile  of  the  father  was  English.  Lord 
Lyndhurst  stated,  as  the  ground  of  his  opinion,  that  although  the 
marriage  was  in  Scotland,  it  was  a  marriage  of  persons  having  an 
English  domicile,  and  coming  into  Scotland  for  the  purpose  of  the 
marriage  only.  If  this  case  proves  anything  bearing  upon  the 
present,  it  is  that  it  is  not  the  place  of  the  marriage,  but 
the  domicile  of  the  parties  married,  which  regulates  the  civil 
consequences  of  the  marriage. 

For  the  same  purpose,  and  for  that  only,  the  case  of  Warrender  v. 
Warrender  (3)  has  application  to  the  present,  because  in  that  case 
it  was  assumed,  and  I  think  correctly,  that  for  civil  purposes  in 
Scotland,  a  marriage  in  England  of  a  domiciled  Scotchman  was  to 
be  considered  as  a  Scotch  marriage. 

These  decisions,  therefore,  do  not  establish  any  principle  or  lay 
down  any  rule  inconsistent  with  the  proposition  that  the  child  of 
a  Scotchman,  though  born  in  England,  becomes  legitimate  for  all 
civil  purposes  in  Scotland,  by  the  subsequent  marriage  of  the 
parents  in  England,  if  the  domicile  of  the  father  was,  and  continued 
throughout  to  be  Scotch.  If  this  be  the  rule  of  law  in  Scotland,  it 
embraces  the  case  of  Munro  v.  Mtmro,  and  therefore  includes  that 

[  •870  ]  of  Lady  *Dalhousie  v.  M'Douall,  and  renders  it  unnecessary  to 
consider  some  of  the  minor  points  discussed;  such  as  whether 
the  mother  had  or  had  not  lost  her  Scotch  domicile,  and  whether 
the  fact  of  the  conception  having  been  in  Scotland  might  not  of 
itself  have  led  to  a  decision  in  favour  of  the  legitimacy.  In  both 
cases  the  question  of  fact  remains  to  be  considered,  namely,  what 
was  the  domicile  of  the  father.  In  both  cases  the  domicile  of 
the  father  was  originally  Scotch  5  and  the  question  is  whether,  in 
either  instance,  he  had  at  the  time  of  the  marriage  lost  this 
domicile  of  origin. 

(1)  4  Wils.  &  Shaw,  App.  89.  289. 

(2)  (16  July,  1830)  4  Wils.  &  Shaw,  (3)  37  E.  B.  188  (2  CL  &  P.  488). 
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Qaestdons  of  domicile  are  frequently  attended  with  great  difficulty ;  Munbo 
and  as  the  circumstances  which  give  rise  to  such  questions  are  mu.nko. 
necessarily  very  various,  it  is  of  the  utmost  importance  not  to 
depart  from  any  principles  which  have  been  established  relative  to 
such  questions,  particularly  if  such  principles  be  adopted,  not  only 
by  the  laws  of  England,  but  generally  by  the  laws  of  other 
countries.  It  is,  I  conceive,  one  of  those  principles  that  the 
domicile  of  origin  must  prevail  until  the  party  has  not  only  acquired 
another,  but  has  manifested  and  carried  into  execution  an  intention 
of  abandoning  his  former  domicile,  and  acquiring  another  as  his 
sole  domicile.  Such,  after  the  fullest  consideration  of  the 
authorities,  was  the  principle  laid  down  by  Lord  Alvanley,  in 
Somerville  v.  Som^rville(i),  and  from  which  I  see  no  reason  for 
dissenting.  So  firmly  indeed  did  the  civil  law  consider  the  domicile 
of  origin  to  adhere,  that  it  holds  that  if  it  be  actually  abandoned, 
and  a  domicile  acquired,  but  that  again  abandoned,  and  no  new 
one  acquired  in  its  place,  the  domicile  of  origin  revives.  *To  eflFect  [  ♦877  ] 
this  abandonment  of  the  domicile  of  origin,  and  substitute  another 
in  its  place,  it  required  le  coneoura  de  la  volonte  et  dufait;  animo  et 
facto :  that  is,  the  choice  of  a  place ;  actual  residence  in  the  place 
then  chosen ;  and  that  it  should  be  the  principal  and  permanent 
residence;  the  spot  where  he  had  placed  larem  rerumque  ac 
fortunarum  suarum  summani ;  in  fact  there  must  be  both  residence 
and  intention.  Besidence  alone  has  no  effect  per  se,  though  it  may 
be  most  important  as  a  ground  from  which  to  infer  intention.  Mr. 
Surge,  in  his  excellent  work  (2),  cites  many  authorities  from  the 
civilians  to  establish  this  proposition.  It  is  not,  he  says,  by 
purchasing  and  occupying  a  house  or  furnishing  it,  or  vesting  a 
part  of  his  capital  there,  nor  by  residence  alone,  that  domicile  is 
acquired,  but  it  must  be  residence  with  the  intention  that  it  should 
be  permanent.  In  allegations  depending  upon  intention,  difficulties 
may  arise  in  coming  to  a  conclusion  upon  the  facts  of  any  particular 
case,  but  those  difficulties  will  be  much  diminished  by  keeping 
steadily  in  view  the  principle  which  ought  to  guide  the  decision  as 
to  the  application  of  the  facts. 

If,  then,  it  be  the  rule  of  law  of  Scotland  that  the  domicile  of  origin 
must  prevail,  unless  it  be  proved  that  the  party  has  acquired 
another  by  residence,  coupled  with  an  intention  of  making  that  his 
sole  residence  and  abandoning  his  domicile  of  origin, — I  cannot 
think  that  there  will  be  much  difficulty  in  coming  to  a  satisfactory 
(1)  5  B.  E.  161  (5  Ves.  787).  (2)  1  Comm.  Col.  &  For.  Laws,  64. 
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MuNBo      conclusion  upon  examining  the  evidence  in  these  cases  with  reference 

MuNBo.  to  this  rale.  In  the  case  of  Lady  DaUioiLsie  v.  M'DonuU^  there  is 
really  no  difficulty  at  all.     There  is  nothing  in  that  case  which  can 

[  *878  ]  raise  a  question  as  to  the  father  ^having  abandoned  his  Scotch 
domicile.  In  the  case  of  Munro  v.  Munro  the  difficulty  is  apparently 
greater,  because  there  was  a  residence  in  England  of  many  years ; 
but  the  only  period  to  be  considered  is  from  the  father  quitting 
Scotland  in  1794,  to  the  time  of  the  marriage,  1801.  There  was  a 
sufficient  reason,  independently  of  any  intention  of  changing  his 
domicile,  for  his  leaving  Scotland  in  1794.  His  family  house  was 
not  in  a  fit  state  for  residence,  and  he  had  failed  in  effecting  a 
proposed  arrangement  with  his  mother  by  which  he  wished  to 
obtain  for  his  own  use  the  house  where  she  lived.  There  is  no 
ground  for  supposing  that  he  at  that  time  intended  to  abandon 
Scotland ;  the  reverse  is  proved  by  the  first  letter  he  wrote  after 
his  arrival  in  London  (8rd  of  September,  1794),  in  which  he  gives 
directions  about  keeping  some  land  in  grass,  the  only  farming  he 
takes  pleasure  in,  and  about  clothes  presses  for  his  dressing-room 
at  Fowlis.  In  November,  1794,  he  occupied  the  office  of  deputy- 
lieutenant  of  Boss-shire.  In  1795,  on  the  9th  of  February,  he  gave 
directions  for  the  preparations  of  a  will  in  the  Scotch  form ;  and  in 
a  letter  of  the  14th  of  June,  he  states  his  intention  of  being  in 
Boss-shire  at  the  end  of  the  month,  which  by  subsequent  letters  it 
appears  was  prevented  by  an  attack  of  illness.  He,  in  a  letter  of 
the  1st  of  September,  1795,  expresses  his  regret  at  having  been 
prevented  going  to  Scotland;  and  in  a  letter  of  the  14th  of 
September,  he  says  he  shall  be  there  early  next  summer ;  and  in  a 
letter  of  the  18th,  he  says  that  he  shall,  after  Whitsuntide  next, 
take  the  management  of  his  estate  into  his  own  hands.  Similar 
expressions  occur  in  many  letters  of  1795  and  1796.  In  a  letter  of 
the  7th  of  October,  1796,  he  says,  "  I  shall  be  in  Boss-shire  next 

[  *879  ]  year,  and  should  unforeseen  "^events  oblige  me  to  defer  my  journey," 
&c. ;  and  in  a  letter  of  the  27th  of  October,  he  directs  the  payment 
in  kind  of  hens  and  eggs  to  be  continued,  saying,  **  when  at  home  I 
shall  have  occasion  for  them."  Many  letters  in  1797  speak  of  his 
intended  journey  to  Scotland ;  and  in  one  of  the  25th  of  November, 
1797,  he  says,  ''my  journey  to  Boss-shire,  so  long  and  often 
retarded  by  circumstances  which  I  could  not  foresee,  is  now,  by  the 
advice  of  my  friends  here,  given  up  till  next  summer." 

It  appears  that  before  this  time,  that  is,  in  1794  or  1795,  the 
connexion  between  the  appellant's  father  and  mother  had  been 


VOL.  LI.]         1840.     H.  L.     7  CL.  &  PIN.  879—880.  129 

formed,  and  she  was  born  in  September,  1796,  which  may  well  Munro 
accoant  for  the  continued  postponements  of  his  intended  journey  mukbo. 
to  Scotland ;  but  he  does  not  appear  ever  to  have  abandoned  the 
intention ;  for  in  a  letter  of  the  28th  of  March,  1798,  to  a  person 
in  Scotland,  he  says  that  he  expects  very  soon  to  be  able  to  write 
him  the  time  at  which  he  proposed  himself  the  pleasure  of  seeing 
him.  In  1799,  1800,  and  1801,  he  gives  directions  for  the  fitting 
np  of  his  family  residence  in  Scotland,  and  for  that  purpose  sends 
large  quantities  of  furniture  from  London;  and  in  September,  1801, 
he  marries  the  appellant's  mother,  and  by  letter  of  the  same  year 
speaks  of  his  intention  of  coming  to  Scotland.  In  a  letter  of  the 
15th  of  April,  1801},  he  says,  **  I  have  resolved  to  be  at  Fowlis  as 
soon  as  the  house,  which  is  painting  and  papering,  can  be 
inhabited ;  but  as  these  things  do  not  depend  upon  my  wishes,  I 
cannot  fix  positively  any  time.  I  hope  to  be  in  Edinburgh  in  July 
or  August."  He  accordingly  went  to  Scotland  that  year  with  his 
family,  and  resided  in  his  family  house  at  Fowlis,  and  there  con- 
tinued till  1808,  the  appellant's  mother  having  died  *there  in  1808.  [  •880  ] 
Lord  CoBEHOUsE,  who  entered  much  into  this  part  of  the  case,  in 
commenting  on  this  correspondence,  asked  this  question :  '^  Do 
these  expressions,  when  read  in  connexion  with  the  context, 
import  that  he  was  to  return  to  Scotland,  with  a  view  to  settle 
permanently  there,  and  to  live  at  the  castle  of  Fowlis  during  the 
rest  of  his  life?  The  very  reverse  is  manifest."  And  then  he 
observes  upon  expressions  used,  indicating  that  the  promised  visit 
to  Scotland  would  be  short.  Those  observations  would  be  highly 
important  if  the  question  was,  whether  by  his  subsequent  residence 
in  Scotland  he  had  acquired  a  new  domicile  there ;  but  they  do  not 
appear  to  me  to  touch  the  question  whether  he  had  abandoned  the 
domicile  of  origin  in  that  country,  which  can  only  be  effected  by 
evidence  of  an  intention  to  do  so,  accompanying  the  act  of  a 
residence  elsewhere.  If  he  even  formed  such  an  intention,  to  what 
period  is  the  adoption  of  that  resolution  to  be  referred  ?  in  order  to 
be  of  any  effect  upon  the  present  question,  it  would  be  at  some 
time  prior  to  September,  1801,  the  date  of  the  marriage. 

That  he  took  a  lease  of  the  house  in  Gloucester  Place,  and  formed 
an  establishment  there,  has  been  much  relied  upon,  and,  in  the 
absence  of  better  evidence  of  intention  as  to  his  future  domicile, 
might  be  important  as  affording  evidence  of  such  intention,  but 
cannot  be  of  any  avail  when  from  the  correspondence  the  best 
means  are  afforded  of  ascertaining  what  his  real  intentions  were. 

B.&. VOL.  LI.  9 
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MuMBo  The  having  a  hoase  and  an  establishment  in  London  is  perfectly 
MuNBo.  consistent  with  a  domicile  in  Scotland.  This  fact  existed  in 
SomerviUe  v.  Somerville,  and  in  Wai-render  v.  Wan-ender,  Taking, 
therefore,  the  rule  of  law  as  to  the  domicile  of  origin  to  be  what  I 
[  *88i  ]  have  before  stated,  and  applying  the  *evidence  to  that  rule,  I  do 
not  find  it  proved  that  the  appellant's  father  acquired  a  new 
domicile  in  England  with  the  intention  of  making  that  his  sole 
residence,  and  abandoning  his  domicile  of  origin  in  Scotland. 

If  that  be  a  correct  conclusion  from  the  evidence,  it  follows  that 
the  appellant  in  Munro  v.  Munro,  being  the  child  of  a  domiciled 
Scotchman,  had,  at  the  moment  of  her  birth,  a  capacity  of  being 
legitimated  by  the  subsequent  marriage  of  her  parents  for  all  civil 
purposes  in  Scotland,  and  that  she  accordingly,  by  the  subsequent 
marriage  in  1801,  became  legitimate,  and  as  such  capable  of 
succeeding  to  the  property  in  question. 

The  consequences  of  the  opinions  I  have  expressed  are  these :  I 
propose  to  your  Lordships  to  affirm  the  interlocutor  appealed  from 
in  Lady  Dcdhousie  v.  M*Dotiall,  with  costs ;  and  to  reverse  the 
interlocutor  appealed  from  in  Munro  v.  Munro,  and  to  remit  the 
cause  back  to  the  Court  of  Session,  with  a  declaration  that  the 
pursuer  (the  appellant)  is  the  lawful  daughter  of  Sir  Hugh  Munro. 

Lord  Brougham  : 

My  Lords,  I  had  not  the  good  fortune  to  be  present  when  this 
case  was  argued ;  and  therefore,  were  it  an  ordinary  case,  I  should 
not  have  expressed  any  opinion  whatever.  Nevertheless,  from  the 
part  I  have  so  frequently  taken  in  cases  of  this  kind,  a  reference  to 
which  has  been  made  in  disposing  of  the  present  case,  both  in  the 
Court  below  and  by  my  noble  and  learned  friend  in  delivering 
judgment  here,  I  think  it  right  that  I  should  not  suffer  the  decision 
of  the  House  to  be  come  to  without  saying  a  few  words. 
[  ♦882  ]  There  are  two  questions  for  the  consideration  of  *your  Lordships, 

as  there  were  for  the  consideration  of  the  Court  below.  The  first 
is,  whether,  supposing  the  domicile  of  the  parties  at  the  time  of  the 
marriage  to  have  been  in  Scotland,  that  marriage  had  the  effect  of 
legitimatising  issue  born  in  England  before  the  marriage;  with 
reference  to  the  question  raised  before  the  Scotch  Court  as  to  the 
title  of  the  party  to  be  considered  an  heir  of  tailzie  to  a  Scotch  real 
estate,  quasi  an  estate  tail,  as  one  of  the  children  of  the  heir  of 
entail  then  in  possession  of  that  estate.  The  next  question  is, 
whether  the  domicile  was  English  or  Scotch. 
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My  Lords,  on  the  first  of  those  two  questions  it  is,  no  doubt,  fit  to  Munbo 
observe  that  this  is  at  present  for  the  first  time  undergoing  decision.  muneo. 
It  has  frequently  been  mooted  in  argument  by  text  writers,  in 
discussions  at  the  Bar,  and  occasionally  by  learned  Judges  arguing 
on  the  Bench,  but  up  to  this  time  no  decision  has  ever  been  made 
either  in  Scotland  or  here  upon  the  point;  namely,  whether 
legitimisation  is  effected  by  the  subsequent  marriage  of  the  parents 
of  a  child  born  out  of  wedlock,  that  child  being  born  in  a 
country,  and  that  marriage  being  celebrated  in  a  country,  where  no 
such  law  holds,  but  the  parties,  though  being  in  that  country,  yet, 
of  course,  at  the  time  of  the  marriage  being  domiciled  in  Scotland, 
where  the  question  arises  touching  the  succession  to  real  estate 
situated  in  Scotland.  That  question  is  now  about  to  be  decided  for 
the  first  time  one  way,  having  been  disposed  of  in  Scotland  upon 
the  fact  only  the  other  way ;  because,  as  I  shall  presently  observe, 
and  it  is  with  great  satisfaction  I  state  it,  the  great  majority  of  the 
learned  Judges  in  the  Court  below,  who  dealt  with  the  question  of 
law,  came  to  the  same  conclusion  as  that  to  which  I  trust  your 
Lordships,  on  the  recommendation  *of  my  noble  and  learned  [  *883  ] 
friend,  are  now  about  to  come ;  but  they  did  not  feel  themselves 
called  upon  to  decide  the  case  on  that  point.  It  is  needless  to  add 
that  this  decision  does  not  run  counter  to  the  previous  authorities, 
but,  as  far  as  any  previous  decision  approaches  the  present  case,  all 
the  weight  of  authority  is  in  favour  of  the  judgment. 

I  have  now  to  remind  your  Lordships  of  the  weight  of  judicial 
authority  in  the  Court  below  upon  this  question  ;  in  order  that  it  may 
be  by  no  means  supposed  that,  because  your  Lordships  are  reversing 
this  judgment,  you  are  laying  down  principles  of  law  contrary  to  the 
opinion  of  the  learned  Judges  from  whose  decision  the  appeal  comes. 

The  five  learned  Judges  who  formed  the  majority  whose  decision 
you  are  about  to  reverse,  but  to  reverse  on  the  ground  of  fact: 
those  five  learned  Judges,  in  the  first  part  of  their  statement,  seem 
rather  to  save  the  question.  They  seem  not  to  dispose  of  the 
question,  but  give  afterwards  a  very  plain  opinion  in  the  affirmative: 
I  mean  the  Lord  Justice  Clerk,  and  the  other  four  who  agreed 
with  him.  They  state  the  difficulties  which  they  think  exist,  in  the 
first  place,  on  the  supposition  of  Sir  Hugh  being  a  domiciled 
Scotchman :  **  Even  upon  this  supposition,  however,  we  think  the 
pursuer  must  have  had  difficulties  to  encounter  which  have  not  yet 
been  resolved  by  any  clear  authority  in  the  law  of  either  country. 
Some  of  the  dicta  in  the  ultimate  decision  of  the  cases  of  Shedden, 

9—2 
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MuNRo       of  Strathmore,  and  of  Ross,  seem  to  point  to  a  conclusion  against 

MuNBo.  her ;  while  others  of  the  very  highest  authority,  in  the  more  recent 
case  of  Sir  George  Warrender,  have  rather  a  contrary  bearing.  But 
holding,  as  we  do,  that  the  domicile  of  the  husband  was  also 

r  *884  ]  English,  we  humbly  conceive  that  there  is  no  authority  *on  which 
the  claim  of  the  pursuer  can  be  supported."  Had  it  stopped  there, 
I  should  have  said,  as  I  did  some  time  ago,  that  their  Lordships 
being  of  opinion  that  the  fact  of  the  Scotch  domicile  was  not 
established,  they  had  no  occasion  to  dispose  of  the  question  of  law 
at  all,  as  the  question  of  law  did  not  arise  unless  the  fact  of  the 
Scotch  domicile  was  proved:  but  what  follows  seems  clearly  to 
intimate  that  those  learned  Judges  were  of  the  same  opinion  upon 
the  point  of  law  with  the  majority,  though  they  differed  from  them 
in  point  of  fact ;  for  they  say,  "  The  law,  therefore,  under  which 
they  themselves  intended  to  live  as  married  persons,  may  very  well 
be  allowed  to  settle  the  extent  of  their  rights  and  duties  as  with 
each  other,  but  cannot  affect  the  condition  of  children  previously 
bom,  which  we  think  must  be  determined  by  the  law  of  the  country 
where  the  parents  were  domiciled  at  the  birth  and  the  marriage. 
If  the  domicile  was  not  the  same  for  both  parents  at  these  two 
periods,  we  should  hold  that  that  of  the  father  at  the  time  of  the 
marriage  should  give  the  rule.  But  as  they  were  the  same  in  this 
case,  the  question  does  not  arise :"  thus  agreeing  clearly  upon  the 
point  of  law  with  the  majority  of  the  learned  Judges,  though  they 
differed  in  point  of  fact.  They  all  agreed,  with  the  exception  of  the 
learned  Lord  President.  Lord  Corehouse,  who  differed  upon  the 
question  of  fact,  delivered  a  very  clear  judgment  upon  the  point  of 
law ;  but,  with  the  exception  of  the  learned  Lord  President,  all  the 
Judges  of  the  Court  below  held  that  the  subsequent  marriage  of  the 
parents  would  legitimate  the  issue  before  marriage,  provided  the 
parties  were  domiciled  at  the  time  of  the  marriage  in  a  country  the 
law  of  which  recognises  legitimation  per  suhsequens  umtrimonium. 

[  •885  ]  My  Lords,  the  learned  Lord  President  has  given  a  *very  able, 

and  in  my  opinion  a  very  striking  judgment,  particularly  striking 
from  that  manly  straightforwardness  which  characterises  all  the 
judgments  of  that  right  honourable  and  learned  Judge.  He  has 
applied  himself  to  the  question,  and  has  entered  into  an  argument 
which  had  a  very  considerable  effect  on  my  mind  when  I  first  came 
to  read  it;  and  if  I  had  not  looked  very  carefully  into  the  authorities 
to  which  he  refers,  I  should  have  found  great  difficulty  in  differing 
from  his  Lordship  as  to  the  conclusion  at  which  he  arrives;  but 
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when  I  look  at  those  cases  which  have  been  shortly  referred  to  by       Muhbo 

my  noble  and  learned  friend,  Shedden  v.  Patrick,  the  Strathnore       munbo. 

case,  and  Rose  v.  Ross,  I  really  cannot  see  how  they  are  to  be  taken 

as  laying  down  the  rule  upon  which  the  Lord  President  founded 

his  judgment,  namely,  a  status  indelible  through  life  being  affixed 

upon  the  party  by  the  law  of  the  country  where  that  party  was 

bom,  that  character  being  one  of  indelible  illegitimacy  if  he  was 

bom  in  England,  the  law  of  England  being  against  legitimation 

by    subsequent    marriage.      My   noble   and  learned   friend,  who 

unfortunately  is  not  now  present,  who  bore  a  principal  part  in  the 

last  of  those  cases,  Rose  v.  Ro8s{i),  expressly  saves  the  question 

with  respect  to  the  domicile,  and  says  that  he  gives  no  opinion 

upon  that  part  of  the  case ;  and  the  result  of  what  he  says  plainly 

is  to  show  that  he  did  not  mean  to  say  how  it  would  have  been  if 

the  domicile  had  been  Scotch,  the  domicile  in  that  case  plainly 

being  English,  and  the  question  therefore  no  more  arose  there  than 

it  would  have  arisen  here  had  the  fact  of  a  Scotch  domicile  failed 

the  pursuer  ;  but  the  majority  of  the  learned  Judges  were  agreed  in 

the  early  part  of  their  judgment  that  it  did  not  arise  at  all.     I  am 

*upon  the  whole  of  opinion  that  we  must  adopt  the  authority  of      [  *886  ] 

these  eases,  or  the  dicta  of  these  cases.     It  is  chiefly  perhaps  what 

is  said  by  Lord  Bedesdale,  which  may  not  be  very  accurately 

reported,  which,  after  all,  is  only  a  dictum,  and  not  necessary  for 

the  decision  of  the  case;  it  is  chiefly  on  one  or   two  dicta,  or 

supposed  dicta,  of  that  noble  and  most  learned  Judge,  to  whose 

dicta  the  greatest  respect  is  due,  and  not  certainly  upon  anything 

decided,  that  the  Lord  President  founds  his  arguments. 

My  Lords,  with  respect  to  the  case  of  Warrender  v.  Wairender, 
undoubtedly  as  far  as  that  case  goes  it  is  in  favour  of  the  legitimacy 
here,  because  the  domicile  of  the  parties  there  was  clearly  held  to 
be  Scotch.  An  attempt  was  made  to  show  that  Lady  Warrender's 
domicile  was  not  Scotch,  with  a  view  to  another  branch  of  the 
argument,  but  we  all  agreed  here  that  her  domicile  was  the 
domicile  of  her  husband,  and  that  both  parties  had  a  Scotch 
domicile;  and  we  held  the  marriage  in  terms,  and  certainly  in 
substance,  to  be  in  the  nature  of  a  Scotch  marriage,  though  locally 
contracted  in  England.  But  though  the  case  of  Wai-render  v. 
Warrender  might  have  rested  entirely,  and  in  my  opinion  safely, 
upon  that  position,  of  the  parties  having  a  Scotch  domicile,  yet 
that  case,  properly  speaking,  did  not  depend  entirely  on  the  Scotch 

(1)  Lord  Lyndhurst. 
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MuNRo       domicile,  as  regarded  the  nature  of  the  marriage,  whether  dissoluble 

MuKRo.  or  indissoluble.  Upon  the  Scotch  domicile,  as  regarded  the 
jurisdiction  of  the  Court,  no  doubt  it  must  have  rested  ;  in  order  to 
give  jurisdiction  at  all  there  must  have  been  some  domicile ;  but  as 
regarded  the  domicile  at  the  time  of  the  marriage,  that  case  did  not 
rest  entirely,  or  anything  like  entirely,  on  the  domicile  of  the 
parties  being  Scotch,  or  on  its  being,  if  you  will,  a  Scotch  marriage ; 

[  *887  ]  because  both  *myself  and  my  noble  and  learned  friend  who  con- 
curred in  that  decision,  were  clearly  of  opinion  that,  though  the 
parties  had  been  domiciled  in  England,  that  though  it  had  been 
precisely  Lolley's  ca8e(i),  namely,  an  English  marriage  between 
English  parties  who  never  before  in  their  lives  had  crossed  the 
Tweed,  and  though  in  that  case,  by  the  rule  in  Ijolley's  case,  a 
divorce  in  Scotland  of  that  marriage  would  have  been  impotent  to 
dissolve  it  for  all  English  purposes,  including  the  right  of  the 
parties  after  the  supposed  dissolution  to  re-marry,  as  they  would 
still  have  been  guilty  of  bigamy  in  England,  yet,  that  in  Scotland, 
for  Scotch  purposes,  the  divorce  would  have  been  valid  to  dissolve 
the  vinculum  of  the  English  marriage  as  far  as  regarded  all  Scotch 
rights  and  all  Scotch  considerations.  That  was  the  clear  opinion 
both  of  Lord  Lyndhurst  and  myself ;  the  only  diflference  between 
our  opinions  was,  that  I  went  a  step  further,  and  held  that  LoUey's 
case  was  wrongly  decided  even  with  respect  to  England ;  but 
neither  he  nor  I  entertained  any  doubt  that  LoUey's  case  did  not 
and  would  not  affect  the  law  of  Scotland,  and  that  the  decision  was 
good  under  the  law  of  Scotland,  independently  and  in  spite  of  the 
decision  in  Lolley's  case,  and  without  at  all  by  possibility  breaking 
in  upon  Lollei/*8  case,  any  more  than  Lolley's  case  could  break  in 
upon  that.  And  in  Warrendcr  v.  Warrender,  although  the  parties 
held  an  English  domicile,  and  the  lady  had  never  before  crossed 
the  Tweed,  there  was  a  jurisdiction  in  the  Scotch  Court  to  deal 
with  the  question  of  marriage,  and  the  decree  by  that  Court  would 
have  been  valid,  notwithstanding  the  English  domicile ;  and  if 
your  Lordships  will  only  attend  to  the  manner  in  which  my  noble 
and  learned  friend  dealt  with  the  whole  of  that  question,  which  he 

[  ♦888  ]  went  very  elaborately  *through,  you  will  see  that  there  cannot  be 
the  least  doubt  upon  what  the  effect  of  the  decision  was. 

I  have  here  in  passing  to  make  an  observation  which  I  am  sorry 
to  say  is  somewhat  in  the  nature  of  a  complaint.     Lord  Eldon 
used  often  to  complain  in  like  manner.    I  do  not  go  quite  so  far  as 
(1)  15  R.  R.  737  (Buss.  &  Ey.  C.  C.  237) ;  37  R.  R.  249  (2  Ch.  &  Fin.  567). 
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he  did  when  he  said  that  no  Gonrt  was  treated  in  such  a  way  as  this  Munro 
Court,  the  highest  Court  of  all,  was ;  but  he  certainly  had  a  good  munro. 
right  to  complain  of  the  manner  in  which  what  passed  in  this 
Court  was  taken  not  always  from  the  most  accurate  report  of  what 
was  said.  In  the  course  of  this  session  I  have  had  more  than  once 
occasion  to  observe  this,  but  I  have  never  seen  it  so  strikingly  as  in 
the  present  instance  ;  because  here  are  what  are  called  the  speeches 
of  Lord  Lyndhurst  and  myself  in  the  Warrender  case,  given  and 
printed  in  the  case  before  your  Lordships,  from  an  extremely 
inaccurate  note.  I  do  not  mean  that  the  short-hand  writer  is  not 
accurate ;  quite  the  reverse ;  but  I  mean  that  in  his  note  on  the 
present  occasion,  as  must  needs  sometimes  happen  when  a  person 
takes  a  note  of  a  judgment  when  it  is  read,  and  when  it  is  much  more 
rapidly  delivered  than  it  is  spoken  (i),  there  are  very  considerable 
inaccuracies  either  in  taking  the  note  or  in  having  it  transcribed. 
Those  inaccuracies  are  perfectly  evident  to  any  who  reads  the  ^ 
sentences  in  which  they  occur ;  the  words  are  not  sensible  in  many 
instances,  and  in  other  instances  there  are  wrong  dates  and  wrong 
statements,  statements  very  much  the  reverse  of  what  were  made, 
and  in  one  or  two  instances  affecting  the  substance  and  the  import 
of  the  judgment.  Now  what  I  complain  of  is  this :  not  at  all  that 
parties  are  very  impatient  to  get  a  report  of  what  passes  here  in 
their  cause;  that  is  very  natural,  and  they  may  get  it  where 
they  please,  and  get  it  more  or  *less  accurate:  but  what  I  complain  [  *889  ] 
of  is,  that  after  the  lapse  of  a  couple  of  years  they  should  have 
printed  those  short-hand  writers'  notes  in  these  cases,  and  that 
then,  after  the  lapse  of  a  year  or  two,  those  short-hand  notes 
should  be  made  the  foundation  of  remarks  and  of  arguments  in 
the  Court  below,  when  a  perfectly  accurate  and  corrected  report, 
compared  with  the  original,  had  been  printed  and  published  by 
professional  gentlemen  in  the  reports  of  decisions  of  this  House. 
One  should  have  thought  the  natural  course  was  to  have  taken  the 
decision  of  the  case  from  Messrs.  Shaw  and  Dunlop's  report,  and  not 
from  the  note  which  from  some  cause  contained  these  inaccuracies : 
but  instead  of  that,  the  Court  below  act  upon  the  note  in  the 
printed  cases,  which  is  inaccurate ;  and  then,  in  your  Lordships' 
House,  the  note  is  served  up  as  part  of  the  Appendix,  and  not  the 
note  as  taken,  which  it  might  have  been  easily,  from  the  printed 
reports  of  the  gentlemen  who  at  that  time  reported  the  decisions  of 
your  Lordships'  House.  Nevertheless,  even  here  I  find  that  Lord 
(1)  [Meaning  apparently  **  than  if  it  were  spoken  "  extempore.— F.  P.] 
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MuNRo       Lyndhurst  Bays,  "It  is  a  connexion"  (marriage)  "recognised  in 

Mtjnro.  all  Christian  countries,  and  they  say"  (the  Courts  below,  the 
Scotch  Courts,  say),  "  and  I  think  they  say  with  propriety,  We  are 
not  prevented  from  pronouncing  sentence  of  divorce  a  vinculo 
matHmonii  in  this  country,  if  the  parties  are  domiciled  here,  merely 
because  a  remedy  to  the  same  extent  is  not  given  in  other  countries, 
particularly  where  the  marriage  is  celebrated."  That  is  as  to 
the  question  of  the  dissoluble  or  the  indissoluble  nature  of  the 
marriage ;  and  then  he  goes  on  to  remark  upon  the  whole  of  the 
cases  in  regular  succession  in  the  Scotch  Courts,  and  to  show  that 
the  Scotch  Courts  have  uniformly  until  the  time  of  LoUey's  case 
(which  is  a  fact)  exercised  this  jurisdiction,  and  dissolved  English 

[  '890  ]  ♦marriages,  marriages  between  English  parties  having  no  Scotch 
domicile,  or  pretence  of  a  Scotch  domicile ;  and  that  then  a  doubt 
for  the  first  time  existing,  that  doubt  influenced  the  decision  in  the 
case  of  Edmiston  v.  Edmiston ;  and  afterwards  the  whole  fifteen 
Judges,  differing  from  the  Commissary,  who  had  been  influenced  by 
the  decision  in  Lolley's  case,  set  that  matter  right  by  reversing  the 
decision  of  the  Commissary,  and  held  that  which  has  been  the  law 
ever  since,  that,  without  reference  to  domicile  at  all,  the  Scotch  Courts 
have  a  right  to  dissolve  an  English  marriage  between  English 
parties  then  resident  in  Scotland,  though  the  parties  had  never 
before  any  domicile  whatever  in  Scotland ;  and  that,  in  Scotland, 
to  all  intents  and  purposes  that  divorce  is  good  and  valid. 

My  Lords,  thus  much  I  thought  it  right  to  say  in  consequence 
of  one  or  two  observations  that  were  made  upon  the  case  of 
Warrender  v.  Wairender  in  the  Court  below ;  not  denying  that,  so 
far  as  that  case  goes,  it  is  a  decision  at  once  in  favour  of  the 
principle  upon  which  the  point  in  the  present  case  turns,  though 
certainly  it  cannot  be  said  to  be  a  decision,  or  anything  like  a 
decision,  upon  the  point  itself. 

My  Lords,  the  other  question  is  a  question  of  fact ;  namely,  with 
respect  to  the  domicile  of  the  parties  at  the  time  of  the  marriage. 
I  have  not  had  the  advantage  which  my  noble  and  learned  friend 
enjoyed  of  hearing  that  question  argued  at  the  Bar.  I  have 
nevertheless  gone  through  the  whole  of  this  case,  which  appears  to 
lie  in  a  much  less  narrow  compass  as  regards  facts  than  might  be 
supposed,  in  consequence  of  the  introduction  of  a  good  deal  of 
matter  which  does  not  appear  quite  relevant,  and  of  a  great  deal  of 
other  discussion  that  perhaps  was  not  perfectly  essential  to  the 

[  •SOI  ]      case   (though  very   able)  ;  but  nevertheless  there  is  ♦abundant 
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evidence  to  settle  this  question  fully  in  my  humble  apprehension,       Munbo 
and  to  settle  it  against  the  decision  of  the  Court  below.  Munbo. 

The  whole  question  appears  to  me  to  turn  upon  what  took  place 
between  the  year  1794  and  the  year  1801,  when  the  marriage  took 
place.  The  party,  Sir  Hugh  Munro,  left  Scotland,  where  it  is  not 
denied  he  had  resided  previous  to  that  time.  In  the  year  1794  he 
left  Scotland,  in  consequence  of  some  difference  with  his  mother, 
and  came  to  London :  he  there  formed  a  connexion  which  ended 
in  a  marriage  in  September,  1801.  But  previously  to  that  marriage, 
namely,  on  the  16th  of  May,  1796,  the  pursuer  was  born,  the  child 
of  that  connexion.  Now  up  to  1794  it  is  perfectly  clear  that  the 
domicile  was  Scotch,  and  it  appears  to  be  agreed  on  all  hands  that 
the  rules  which  Sir  William  Grant,  then  Master  of  the  Rolls, 
extracted,  as  he  said,  from  various  decisions,  the  Annandale  case, 
Bruce  v.  Bruce,  and  other  cases,  to  all  of  which  your  Lordships 
have  been  referred,  were  correct  rules.  The  third  of  those  rules 
which  he  extracted  from  decisions  is  very  material  in  the  present 
instance,  and  seems  undeniable  as  the  rule  of  the  Scotch,  as  well  as 
of  the  English  Courts ;  and  I  apprehend  it  is  the  rule  universally  that, 
where  a  domicile  has  been  constituted,  the  proof  of  the  change  of 
domicile  is  thrown  upon  the  party  who  disputes  it,  and  that  you 
must  show  distinctly  that  there  has  been  the  animus  as  well  as  the 
factum ;  that  there  has  been  a  desire  and  intention  to  change  the 
domicile,  as  well  as  the  fact  of  leaving  that  place  of  residence,  in 
order  to  alter  the  former  domicile  and  to  acquire  a  new  one.  Now, 
my  Lords,  looking  at  the  facts  here,  I  do  not  think  that  they 
amount  to  anything  sufficient  to  support  the  conclusion  of  a  change 
of  domicile.  The  mere  taking  of  the  lease,  as  some  of  the  learned 
•Judges  well  observed  in  the  Courts  below,  is  explained,  and  much  [  '892  ] 
that  otherwise  would  not  be  so  well  understood  is  explained  by  the 
same  circumstance ;  I  mean,  by  the  connexion  which  the  party  had 
formed  with  the  mother  of  the  pursuer.  That  he  had  a  constant 
intention  of  returning  is  certain ;  and  I  do  not  go  merely  upon  the 
words  he  uses  in  the  correspondence,  when  he  talks  of  returning, 
because  that  might  only  mean  going  back  to  the  place  from  which 
he  had  come ;  but  it  is  the  whole  disposition  of  his  mind ;  that 
which  appears  to  me  through  this  correspondence  shows  that  it 
was  the  fixed  intention  of  Sir  Hugh  Munro  to  consider  Scotland 
still  as  the  place  of  his  residence,  and  that  his  being  in  London  or 
any  part  of  England  was  occasional  rather  than  permanent. 

My  Lords,  for  the  reason  which  I  have  given,  namely,  that  I  had 
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MuNBo  not  the  advantage  of  being  present  during  the  argument,  I  shall  not 
MuNRo.  enter  into  the  consideration  of  the  question  of  fact  further  than  to 
say  that  upon  looking  at  the  whole  of  this  case  with  very  great 
care,  under  the  pressure  of  that  anxiety  which  one  naturally  feels 
not  only  upon  a  question  of  such  great  importance  to  the  parties, 
but  upon  a  question  where  it  was  likely  that  the  inclination  of 
one's  opinion  should  be  against  the  judgment  of  the  Court  below, 
I  certainly  have  come  to  the  same  conclusion  with  my  noble  and 
learned  friend.  Admitting  that  there  may  be  some  doubt — 
admitting  that  there  may  be  some  conflict  in  the  circumstantial 
evidence  upon  which  that  case  must  rest — admitting  that  there  is 
considerable  force  in  several  of  the  arguments  of  the  learned  Lord, 
Lord  CoRBHousB,  who  agrees  with  the  majority  of  the  Judges  as  to 
the  law,  but  differs  from  my  noble  and  learned  friend  himself,  on 
the  fact  of  domicile ;  yet  still  those  objections  are,  in  my  opinion, 
[  •SQS  ]  sufficiently  *answered,  and  those  doubts  sufficiently  explained,  by 
the  considerations  which  arise  from  the  rest  of  the  evidence,  and 
from  the  peculiarity  of  the  circumstances  in  which  these  parties 
were  placed ;  and  I  think  that  upon  the  whole  your  Lordships  are 
entitled,  or  rather  are  called  upon,  to  consider  that  at  the  period  of 
the  marriage  the  Scotch  domicile  had  not  been  changed,  and  that 
the  parties  were  domiciled  as  Scotch  parties  at  the  time  when  the 
contract  took  place.  The  consequence  of  this  will  be,  that  if  your 
Lordships  adopt  the  opinion  of  my  noble  and  learned  friend  upon 
the  subject,  upon  those  two  points  you  will  concur  in  the  question 
of  law  with  almost  the  whole  of  the  learned  Judges ;  that  you  will 
upon  that  question  give  no  decision  which  in  the  least  breaks  in 
upon  any  former  decision  ;  on  the  contrary,  you  will  give  a  decision 
which  is  in  concurrence  with  the  principle  of  the  former  cases 
which  approach  the  nearest  to  the  present ;  and  that  you  will  give 
a  judgment,  in  my  humble  apprehension,  which  is  consistent  with 
all  the  principles  of  the  law  governing  such  matters  :  and  that  upon 
the  question  of  fact  alone,  you  are  called  upon  to  differ  from  the 
Judges  of  the  Court  below,  differing  also,  it  may  be  observed,  from 
a  very  narrow  majority  of  the  Judges;  for  whereas  six  were  of 
opinion  that  the  domicile  was  Scotch,  seven  only  were  of  opinion  it 
was  not.  Agreeing,  as  I  have  said,  with  almost  the  whole  of  them 
upon  the  question  of  law,  and  upon  the  question  of  fact  differing 
with  those  Judges  in  the  very  narrow  majority  of  one,  your 
Lordships  will,  I  trust,  agree  with  my  noble  and  learned  friend  in 
a  decision  reversing  the   decision   of  the   Court  below.     I  have 
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already  referred  to  the  terms  of  the  decision.  I  apprehend  that  the 
decision  to  be  given  upon  this  case  is  not  a  judgment  absolutely 
and  generally  finding  that  *the  party  is  legitimate,  but  it  is  a 
jadgment  finding,  according  to  the  conclusions  of  the  libel  which 
proceeds  upon  the  statements  of  the  facts,  that  she  ought  to  be 
found  and  declared  as  lawful  daughter,  entitled  under  the  will  as  next 
heir  of  entail.  It  is  rather  a  finding  of  her  having  the  right,  as  heir 
of  entail  qiiasi  lawful  daughter,  than  in  terms  or  in  fact  a  distinct 
judgment  affirming  the  legitimacy;  it  is  rather  a  judgment  that  she 
is  heir  of  entail,  notwithstanding  what  happened  as  to  her  being 
bom  before  the  marriage,  than  a  distinct  judgment  that  she  is  legiti- 
mate; and  it  is  so,  taking  into  account  that.,  in  construing  the  Scotch 
law,  "legitimate"  may  mean  legitimate  j^er  suhsequens  matrimvnium. 

In  The  Countess  of  Dalhotisie  v.  M^DouaU,  the  interlocutor  was 
affirmed  with  costs. 

In  Munro  v.  Munro,  the  interlocutor  was  reversed,  and  the  cause 
remitted,  with  the  declaration  advised  by  the  Lord  Chancellor. 


MUNBO 

r. 
Munro. 

[  '894  ] 


Writ  of  Error  from  the  Court  of  King's  Bench. 
BIKT WHISTLE  v.  VAEDILL  (1). 

(2  Clark  &  FinneUy,  571—600 ;  S.  C.  9  Bligh  (N.  S.)  32 ;  7  Clark  &  Finnelly, 
895—957;  S.  C.  West,  500). 

QufKstio  status — ^Legitimacy. 

A  child  bom  in  Scotland,  of  parents  domiciled  there,  who  at  the  time 
of  his  birth  were  not  married,  but  who  afterwards  intermamed  in  Scotland 
(tkere  being  no  lawful  impediment  to  their  marriage,  either  at  the  time  of 
the  birth  or  afterwards),  though  legitimate  by  the  law  of  Scotland,  cannot 
take,  as  heir  (2),  lands  of  his  father  in  England. 

In  Hilary  Term,  1825,  the  plaintiflf  in  error  brought  an  action 
of  trespass  and  ejectment  against  the  defendant  in  error,  for  one 
undiTided  third  part  of  lands  situate  in  several  parishes  in  York- 
shire, and  the  same  was  tried  at  the  Yorkshire  Spring  Assizes  of 
that  year,  when  the  jury  found  a  special  verdict;  which  was  in 
substance,  that  William  Birtwhistle,  being  seised  in  his  lifetime,  in 
his  demesne  as  of  fee,  of  and  in  one  undivided  third  part  of  and  in 


(1)  As  to  the  status  of  the  child  in 
Kng^land  and  elsewhere,  see  Skottoxoe  v. 
Y'oung  (1871)  L.  R.  11  Eq.  474,  40  L.  J. 
Ch-  366;  Inre  Goodman's  TrusU  (1881) 
17  Ch.  Div.  266,  50  L.  J.  Ch.  425 ;  In  re 
Andras,  Andros  v.  Andros,  (1883)  24 
Ch-  D.  637,  52  L.  J.  Ch,  793 ;  as  to  the 


adoption  of  the  English  law  in  Trinidad, 
Escallier  v.  Eacallier  (J.  C.  1885)  10 
App.  Cas.  312,  54  L.  J.  P.  0.  I.— R.  C. 
(2)  The  rule  does  not  apply  to  a 
devise  of  real  estate  to  **  children  "  : 
In  re  Orey'a  TrusU  [1892]  3  Ch.  88, 
61  L.  J.  Ch.  622.— F.  P. 
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BiBT-  the  premises  mentioned  in  the  declaration,  died  so  seised  on  the  12th 
r.  of  May,  1819,  without  leaving  any  issue  of  his  body ;  that  all  the 

Vardill.  brothers  of  the  said  William  Birtwhistle  had  died,  in  his  life-time, 
unmarried  and  without  issue,  except  Alexander,  who  married  and 
had  issue  in  the  manner  hereinafter  mentioned:  That  the  said 
Alexander  Birtwhistle  went  from  England  to  Scotland  in  the  year 
1790,  and  became  domiciled  there,  and  dwelt  there  until  the  time 
of  his  death ;  that  one  Mary  Purdie  was  also  a  person  dwelling  and 
domiciled  in  Scotland  during  the  whole  time  that  the  said  Alexander 
Birtwhistle  was  domiciled  there,  and  the  said  Alexander  Birtwhistle 

[  *572  ]  did  there  cohabit  with  the  said  Mary  ^Purdie,  and  did  beget  apon 
her  the  said  John  Birtwhistle  (the  plaintiff  in  error),  who  was  their 
only  son,  and  was  born  in  Scotland  on  the  15th  of  May,  1799 ;  that 
on  the  6th  of  May,  1805,  the  said  Alexander  Birtwhistle  and  Mary 
Purdie  were  married  in  Scotland,  according  to  the  laws  of  Scotland, 
and  on  the  5th  of  February,  1810,  the  said  Alexander  Birtwhistle 
died  in  Scotland,  seised  to  him  and  his  heirs  of  divers  lands  and 
tenements  there  situate,  leaving  the  said  John  Birtwhistle  him 
surviving,  who,  after  the  death  of  his  father,  was  duly,  according  to 
the  law  of  Scotland,  served  heir  to  the  said  lands  and  tenements  of 
the  said  Alexander  Birtwhistle,  and  now  holds  and  enjoys  the  same 
in  his  own  right,  having  from  the  time  of  his  birth  hitherto 
remained  in  Scotland,  and  been  domiciled  there;  that  if  a  mar- 
riage of  the  mother  of  a  child  with  the  father  of  such  child  takes 
place  in  Scotland,  such  child,  born  in  Scotland  before  the  marriage, 
is  equally  legitimate  by  the  law  of  Scotland  with  children  born 
after  the  marriage,  for  the  purpose  of  taking  land,  and  every  other 
purpose,  &c.  (i).  The  question  was,  whether  he  could,  as  heir  of 
his  father,  take  the  lands  in  England.  The  case  was  argued  by 
Mr,  (now  Lord  Chief  Justice)  Tmdal,  for  the  plaintiff,  and  by  Mr. 
Courtenay  for  the  defendant;  and  the  Court,  consisting  of  Lord 
Chief  Justice  Abbott  (afterwards  Lord  Texterden),  and  Justices 
Bayley,  Holroyd  and  Littledale,  gave  judgment  for  the  defendant. 
[  373  ]  The  present  writ  of  error  was  then  brought,  and  the  matter  was 

argued  in  1880  before  the  Judges,  and  a  question  was  put  to  them, 
and  they  took  time  to  consider  it. 

(1)  It  was  admitted  on  the  argu-  and  mother  respectively  were  un- 
ment  in  the  Court  below,  that  the  married,  and  if  they  respectively  con- 
Scotch  law  was  not  correctly  stated  in  tinned  unmarried  from  the  time  when 
the  case,  but  should  have  had  sub-  such  child  was  begotten  until  their 
joined  to  it  this  qualification:  •*  if  intermarriage/*  (See  5  B.  &  C.  438 
begotten  and  bom  while  such  father  et  «e^.) 


Vabdill. 
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Alkxamdbb,  C.  B.,  subsequently  delivered  their  opinion  as  follows :  bibt- 

WHIBTLE 

My  Lords,  in  this  case  the  Judges  have  agreed  upon  the  answer  ^^  r, 
which  is  to  be  given  to  the  question  put  to  them  by  your  Lordships. 
The  question  is :  "  A.  went  from  England  to  Scotland,  and  resided 
and  -was  domiciled  there,  and  so  continued  for  many  years  till  the 
time  of  his  death.  A.  cohabited  with  M.,  an  unmarried  woman, 
during  the  whole  period  of  his  residence  in  Scotland,  and  had  by 
her  a  son,  B.,  who  was  born  in  Scotland.  Several  years  after  the 
birth  of  B.,  who  was  the  only  son,  A.  and  M.  were  married  in 
Scotland  according  to  the  laws  of  that  country.  By  the  laws  of 
Scotland,  if  the  marriage  of  a  mother  of  a  child  with  the  father  of 
such  child  takes  place  in  Scotland,  such  child,  born  in  Scotland 
before  the  marriage,  is  equally  legitimate  with  children  born  after 
the  marriage,  for  the  purpose  of  taking  land  and  for  every  other 
purpose.  A.  died  seised  of  real  estate  in  England,  and  intestate. 
Is  B.  entitled  to  such  property,  as  the  heir  of  A.  ?'*  It  appears  to 
us,  that  whenever  a  question  of  the  nature  put  to  us  by  your 
Lordships  arises  in  an  English  court  of  justice,  there  are  two 
points  to  which  the  attention  of  the  Judge  must  be  directed, 
separately,  and  in  succession  to  each  other.  The  first  in  order 
regards  the  status  or  condition  of  the  claimant ;  the  second  is,  what 
rules  of  inheritance  the  law  of  the  country  where  the  property  is 
situated  and  the  tribunal  sits,  has  impressed  upon  the  land,  the 
subject  of  the  claim.  As  to  the  first  of  these  questions,  I  believe  I 
express  the  opinions  of  the  Judges  when  I  say,  in  the  well-considered 
^language  of  Lord  Stowell,  in  Dalrymple  v.  Dalrymj)le,  that  "  The  [  *574  ] 
cause  being  entertained  in  an  English  Court,  must  be  adjudicated 
according  to  the  principles  of  English  law  applicable  to  such  a  case; 
but  the  only  principle  applicable  to  such  a  case  by  the  law  of 
England  is,  that  the  status  or  condition  of  the  claimant  must  be 
tried  by  reference  to  the  law  of  the  country  where  the  status 
originated!  having  furnished  this  principle,  the  law  of  England 
withdraws  altogether,  and  leaves  the  question  of  status  in  the  case 
pat  to  the  law  of  Scotland."  Such  is  the  sentiment  of  that  great 
Judge,  and  such  is  his  language,  varied  only  so  far  as  to  apply  to  a 
question  of  legitimacy  what  was  said  of  a  question  respecting  the 
validity  of  a  marriage.  When  the  question  of  personal  status  has 
been  settled  upon  these  principles,  when  it  has  been  ascertained 
what  the  claimant's  character  and  situation  are,  it  becomes  then 
necessary  to  inquire  what  are  the  rules  and  maxims  of  inheritance 
which  the  law  of  that  country  where  the  inheritance  is  placed,  and 
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BiBT-        whose  tribunals  are  to  decide  upon  it,  has  stamped  and  impreesed 
V.  upon  the  land  in  debate. 

vabdill.  Jj^  order  the  more  distinctly  to  explain  what  is  meant,  I  will 
suppose  a  case,  in  many  circumstances  resembling  the  present.  In 
addition  to  the  circumstances  stated  in  the  question,  let  it  be  further 
supposed  that  the  father  and  mother  of  the  claimant  had,  after 
their  marriage,  one  or  more  sons  bom  to  them.  Suppose  then  the 
present  claim  to  be  made.  The  first  inquiry  having  been  satisfied, 
and  it  being  upon  that  inquiry  perfectly  ascertained  that  the  claim^t 
is  the  eldest  legitimate  son  of  his  deceased  parent,  for  the  purpose 
of  taking  land,  and  for  every  other  purpose,  by  the  law  of  Scotland^ 
it  will  next  be  necessary  to  inquire  what  are  the  rules  and  maxims 
[  *575  ]  of  inheritance  which  the  law  of  England  has  impressed  upon  *that 
land  which  is  the  subject  of  the  claim.  Let  it  further  be  supposed, 
that  upon  this  inquiry  it  shall  turn  out  that  the  land  claimed  is 
of  that  description  which  is  called  '*  Borough  English."  This  being 
proved,  we  think  it  clear  that  the  claimant's  legitimacy  by  the  law 
of  Scotland,  his  right  to  inherit  by  that  law,  will  give  the  claimant 
no  right  whatever  to  the  land  in  England  held  in  Borough  English. 
The  comity  between  nations  is  conclusive  to  give  to  the  claimant 
the  character  of  the  eldest  legitimate  son  of  his  father,  and  to  give 
him  all  the  rights  which  are  necessarily  consequent  upon  that 
character ;  but  what  these  rights  are  respecting  English  land  mast 
be  left  to  the  law  of  England,  and  the  comity  is  totally  ineffectual 
to  alter,  in  the  slightest  degree,  the  rules  of  inheritance  and  descent 
which  the  law  of  England  has  attached  to  this  English  land.  It 
would  unquestionably  descend  upon  the  youngest  son.  I  am 
anxious  to  mark  clearly  the  distinction  which  I  have  pointed  out, 
because  it  is  upon  that  distinction  that  our  opinion  rests.  I  will 
therefore  illustrate  it  by  another  example. 

Take  the  case  of  Ilderton  v.  Ildertoii  (i) :  that  is  the  case  of  a 
claim  to  dower  by  a  foreign  widow :  whether  she  is  a  widow  or  not, 
that  is,  whether  she  was  the  lawful  wife  of  the  man  who  was,  during 
the  coverture,  seised  of  the  land,  is  a  question  which  the  law  of 
England  permits,  upon  a  claim  to  English  land,  to  be  determined  by 
the  foreign  law,  the  law  of  the  country  where  the  contract  of  marriage 
was  made :  there  the  comity  stops.  When  her  character  of  widow 
shall  have  been  fixed  according  to  these  foreign  rules,  the  law  of 
England  comes  into  action,  and  proceeding  inexorably  by  its  own 
[  *676  ]      provisions  and  regulations,  decides  *what  are  the  interests  in  the 

(1)  2  H.  Bl.  145, 
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EngUsh  land  which  her  character  of  widow  has  conferred  upon  her:        Birt- 
it  inquires  what  are  the  rules  which  attach  upon  the  particular  land  ^^ 

in  favour  of  a  widow.  If,  upon  that  inquiry,  it  appears  that  the  ^-a^R^iI'I'- 
land  is  subject  to  the  common  law,  it  will  give  her  a  third ;  if 
it  appear  to  be  gavelkind,  one  half,  while  she  remains  caMa  et  sola; 
if  the  land  be  customary  land  of  any  manor,  the  custom  must  be 
looked  into,  and  she  can  have  only  what  that  custom  may  bestow, 
however  strange  and  capricious  that  custom  may  be. 

The  distinction  to  which  I  am  directing  your  Lordships'  attention 
is  very  familiar  to  foreign  jurists,  and  is  noticed  by  them  as  the 
difference  between  real  and  personal  status :  the  last  being  those 
which  respect  the  person,  and  follow  it  everywhere ;  the  first  being 
those  which  are  connected  with  the  land,  and  adhere  to  it,  and 
are  as  immoveable  as  the  subject  to  which  they  are  applied. 

My  Lords,  it  appears  to  us  that  the  answer  to  the  question  which 
your  Lordships  have  put  must  be  founded  upon  this  distinction : 
while  we  assume  that  B.  is  the  eldest  legitimate  son  of  his  father 
in  England  as  well  as  in  Scotland,  we  think  that  we  have  also 
to  consider  whether  that  status,  that  character,  entitles  him  to  the 
land  in  dispute  as  the  heir  of  that  father  ?  and  we  think  that  this 
question,  inasmuch  as  it  regards  real  property  situated  in  England, 
must  be  decided  according  to  those  rules  which  govern  the  descent 
of  real  property  in  that  country,  without  the  least  regard  to  those 
rules  which  govern  the  descent  of  real  property  in  Scotland.  We 
have  therefore  considered  whether,  by  the  law  of  England,  a  man 
is  the  heir  of  English  land,  merely  because  he  is  the  eldest  legiti- 
mate son  of  his  father.  We  are  of  opinion  that  ^these  circumstances  [  *577  ] 
are  not  sufficient  of  themselves,  but  that  we  must  look  further,  and 
ascertain  whether  he  was  bom  within  the  state  of  lawful  matri- 
mony; because,  by  the  law  of  England  that  circumstance  is 
essential  to  heirship;  and  that  this  is  a  rule  not  of  a  personal 
nature,  but  of  that  class  which,  if  I  may  use  the  expression,  is 
sown  in  the  land,  springs  out  of  it,  and  cannot,  according  to  the 
law  of  England,  be  abrogated  or  destroyed  by  any  foreign  rule  or 
law  whatsoever.  It  is  this  circumstance  which,  in  my  opinion, 
dictates  the  answer  which  we  must  give  to  your  Lordships'  question ; 
viz.,  that  in  selecting  the  heir  for  English  inheritance,  we  must 
inquire  only  who  is  that  heir  by  the  local  law.  It  has  appeared  to 
us,  that  the  vice  of  the  appellant's  argument  consists  in  treating 
the  question  of  who  shall  be  the  heir  to  English  land,  as  a  question 
of  personal  status :  so  it  is,  no  doubt,  up  to  a  certain  point ;   but 
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BiBT-       beyond  that  point,  it  becomes  a  qaeation  to  be  decided  entirely  by 
t;.  the  local  rules  relating  to  real  property  in  the  realm  of  England. 

Vabdill.  rpj^j^j  ^j^g  j.^1^  qJ  English  law  is  what  I  have  represented,  can 
hardly  require  proof.  If  the  argument  from  the  comity  of  nations 
be  shaken  off,  no  person  will  doubt  that  a  person  legitimated  'per 
subsequens  matrimonium  is  not  the  heir  of  English  land.  What 
Lord  Coke  says,  in  7  b  of  the  1st  Inst.,  affords  the  rule:  "HaBres, 
in  the  legal  understanding  of  the  common  law,  implieth  that  he  is 
ex  justis  nuptiw  jyrocrcatiis ;  for  hcei'es  legitimus  est  quern  nuptUe 
demonstrauL''  Perhaps  Lord  Coke's  expression  would  have  been 
more  precise  and  accurate,  if  instead  of  saying  "  ex  justis  nupiiis 
procreatusy''  he  had  said,  "  ex  justis  nvptiis  natus.'^  But  this  is 
what  is  meant,  as  all  experience  shows.  It  would  be  useless  to 
[  *578  ]  follow  *thi8  further ;  but  it  will  be  material  to  recollect,  that  this 
maxim,  which  pervades  all  our  books,  and  which  is  confirmed  by 
all  our  practice,  though  it  is,  in  form,  a  description  of  the  person 
who  shall  be  heir,  is  in  substance,  in  our  opinion,  a  maxim 
regarding  the  land,  describes  one  of  its  most  important  qualities, 
traces  out  the  course  in  which  it  shall  descend,  and  is  no  more 
liable  to  be  broken  in  upon  by  any  foreign  constitution  than  are 
the  degree  of  interest  which  the  heir  shall  take  in  the  land,  the 
conditions  on  which  he  shall  hold  it,  the  proportion  which  a  woman 
shall  obtain  as  a  widow,  or  the  limitations  and  conditions  attached 
to  her  estate. 

I  have  endeavoured  to  state  the  principles,  and  to  show  the 
course  of  reasoning,  which  has  conducted  my  learned  brothers 
and  myself  to  the  conclusion  that  B.,  the  person  designated  by 
your  Lordships,  is  not  entitled  to  the  property  in  question,  as  the 
heir  of  A. 

Before  I  finish  I  will  notice  two  arguments  used  on  behalf  of  the 
plaintiff  in  error,  which  merit  particular  attention.  It  is  said 
for  the  plaintiff  in  error,  that,  according  to  the  rule  we  adopt,  if 
he  is  born  in  lawful  wedlock,  he  fulfils  every  condition  required 
of  him :  now  they  say  that  he  is  born  in  lawful  wedlock,  because, 
by  a  presumption  of  the  Scottish  law — a  presumption  jiim  et  dejure 
— there  was  a  marriage  anterior  to  his  procreation.  It  is  by  force 
of  this  presumption  that  he  is  legitimate ;  by  this  fiction,  he 
is  born  within  the  pale  of  lawful  matrimony.  We  know  that 
this  fiction  is,  by  many  respectable  writers  on  the  Scottish  law, 
represented  as  accompanying  the  legitimation  per  suhsequens  matri- 
monium.    But  we  do  not  concede  the  consequence  deduced  from 
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it  as  applicable  to  the  present  question.     The  question  is  what        Bibt- 
the  law  of  England  requires ;  and,  as  we  are  advised,  the  law  of  r. 

^England  requires  that  the  claimant  should  actually  and  in  fact  \^*^^g^ 
be  bom  within  the  pale  of  lawful  matrimony.  We  cannot  agree 
that  the  presumption  of  a  foreign  jurisprudence,  contrary  to  the 
acknowledged  fact,  should  abrogate  the  law  of  England ;  and  that 
by  such  a  fiction,  a  principle  should  be  introduced,  which,  upon 
a  great  and  memorable  occasion,  the  Legislature  of  this  kingdom 
distinctly  rejected :  your  Lordships  will  perceive  that  I  allude  to 
the  Statute  of  Merton.  It  would  seem  strange  to  introduce,  indi- 
rectly and  from  comity  to  a  foreign  nation,  a  rule  of  inheritance 
which  may  aflfect  every  honour,  and  all  the  real  property  of  the 
realm :  which  rule,  when  proposed  directly  and  positively  to  the 
Legislature,  it  directly  and  positively  negatived  and  refused;  a 
refusal  that  in  England  has  obtained  the  approbation  of  every 
succeeding  age.  Again,  my  Lords,  it  is  said  that  two  cases  have 
been  decided  in  this  House  which  are  nearly  in  point,  and  prove 
that  the  claim  of  B.  ought  to  be  supported :  these  are,  the  cases 
of  Shedden  v.  Patrick^  and  the  Strathmore  Peerage  case.  These 
two  cases  are  alike  in  principle,  and  establish  the  same  proposi- 
tions :  in  the  one  case,  the  parents  lived  in  a  state  of  concubinage 
in  America ;  and  in  the  other,  in  England :  in  both,  children  were 
bom  to  them.  The  parties  afterwards  married  in  their  respective 
countries ;  and  by  force  of  their  marriage  the  American  issue 
claimed  Scottish  land,  and  the  English  issue  claimed  Scottish 
honours :  in  both,  your  Lordships  decided  against  the  claimants. 
Now  it  is  said,  that  these  authorities  are  exactly  the  converse  of 
the  present  case ;  that  they  establish  the  principle,  that  the 
Courts  of  the  country  where  the  lands  lie,  in  a  question  respecting 
the  heirship  to  these  lands  or  honours,  inform  themselves  whether 
the  claimant  is  *heir,  not  by  the  law  of  the  country  where  the  lands  [  '580  ] 
lie,  but  in  the  country  of  the  domicile  where  the  marriage  of  the 
parents  was  contracted ;  and  if  he  is  not  heir  by  that  foreign  law, 
his  claim  is  rejected:  from  which  this  consequence  is  said  to  be 
deducible,  that  if  he  is  heir,  his  claim  should  be  sustained. 

The  argument  presents  itself  in  a  very  plausible  shape,  and  was 
pressed  at  the  Bar,  as  it  seemed  to  me,  with  striking  ingenuity  and 
force.  But  if  I  have  had  the  good  fortune  suflQciently  to  explain 
the  principles  which  have  conducted  my  learned  brothers  and 
myself  to  the  opinion  I  have  stated,  you  will  soon  perceive  that 
these  principles  afford  a  conclusive  answer  to  it.    The  first  step  to 

B.B. — ^VOL.  LI.  10 
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BiBT-  be  taken  in  every  case  of  thiB  kind,  as  I  have  already  explained,  is 
r  to  inquire  into  the  status  of  the  claimant.     The  status,  it  is  argued, 

Vardill.  jg  ^Q  |jg  determined  by  the  law  of  the  foreign  country:  with  this 
the  lex  rei  sitce  does  not  intermeddle ;  and  intermeddles  no  more 
when  that  foreign  law  establishes  the  claimant's  bastardy,  than 
when  it  proves  his  legitimacy.  In  both  the  cases  the  claimants 
were  bastards:  the  laws  of  their  own  country,  the  laws  of  their 
domicile,  the  laws  of  the  spot  where  the  matrimonial  contract  was 
entered  into,  declared  them  to  be  illegitimate :  the  law  which,  by 
acknowledged  principles,  ascertained  their  personal  status,  fixed 
upon  these  persons  a  character  of  illegitimacy  fatal  to  their  claims ; 
on  the  first  step  the  ground  sank  under  them,  and  it  became 
impossible  for  them  to  advance. 

It  is  obvious,  that  if  in  the  cases  to  which  I  am  now  referring 
the  claimants  had  been  declared  heirs  by  the  Scottish  law,  the 
Scottish  law  admitting  of  no  heirship  without  legitimacy,  that  law 
must  have  been  called  in  aid  to  bestow  upon  them  that  personal 
[  *58i  ]  *character  of  legitimacy  refused  to  them  by  their  own  law  :  in  other 
words,  a  law  foreign  to  their  birth,  to  their  domicile,  and  to  the 
marriage  of  their  parents,  would  have  been  held  to  bestow  upon 
them  their  personal  status  and  character — a  decision  certainly 
contrary  to  the  acknowledged  principles  on  this  subject.  The 
character  of  illegitimacy  attached  to  the  persons  of  the  English 
and  American  claimants  by  their  own  law,  accompanied  them 
everywhere,  and  would  prevent  their  being  received  as  heirs 
everywhere  within  the  limits  of  the  Christian  world.  This  view, 
in  our  judgment,  renders  these  decisions  entirely  consistent  with 
the  principles  I  have  unfolded,  and  prevents  our  considering  them 
as  objections  to  the  opinion  we  entertain,  that  B.  is  not  entitled  to 
the  property  in  question  as  the  heir  of  A. 

My  Lords,  it  is  matter  of  satisfaction  to  us  to  reflect  that  this 
rule,  held  by  us  to  be  the  rule  of  English  law,  is  more  useful  and 
convenient  than  the  rule  opposed  to  it  by  the  plaintiff  in  error. 
Convenience  and  utility,  when  they  regard  so  important  a  subject 
as  inheritance,  appear  to  me  of  the  highest  consequence  in  the 
administration  of  justice.  The  rule  I  have  stated,  which  limits  the 
operation  of  the  foreign  law  to  fixing  the  personal  status,  and 
excludes  it  from  any  ulterior  influence  in  regulating  the  succession 
to  real  property,  has  a  manifest  tendency  to  render  the  law  of 
inheritance  simple  and  uniform,  by  preserving  it  unaltered  and 
unchanged ;    and   by   sending  us  to  look  for  it  among  our  own 
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predecessors  applicable  to  such  questions,  it  will  exclude  many  «. 

difficult  and  intricate  inquiries  which  might  intrude  themselves  Vardill. 
from  foreign  laws  into  this  subject.  Some  of  these  were  sug- 
gested at  the  Bar  in  the  argument  *for  the  defendant  in  error,  and  [  *582  ] 
there  would  be  many  others  whose  details  no  human  foresight 
can  anticipate,  although  the  various  transactions  of  mankind,  and 
the  variety  in  the  laws  of  foreign  nations,  would  assuredly  bring 
them  upon  us. 

My  Lords,  I  conclude  that  it  is  the  humble  opinion  of  all  the 
Judges  who  have  attended  the  argument  of  this  case,  that  B., 
described  in  your  Lordships'  question,  is  not  entitled  to  the 
property  in  England  as  the  heir  of  A, 

LOBD   BrOUOHAU:  1835. 

Sept.  2, 

My  Lords,  the  extreme  importance  of  the  question  raised  by  — 
this  special  verdict  in  the  Court  below,  and  brought  here  by  writ 
of  error,  has  occasioned  a  more  than  ordinary  delay  in  giving 
your  judgment.  It  was  argued  in  1880;  the  learned  Judges 
attended,  and  gave  their  opinion  in  favour  of  the  principle  upon 
which  the  judgment  of  the  Court  of  King's  Bench  proceeded.  I 
was  counsel  in  the  case,  and  I  argued  it  in  support  of  that  judg- 
ment ;  and  it  now  falls  to  my  lot,  in  the  discharge  of  my  judicial 
duties  in  this  House,  to  state  my  opinion  to  your  Lordships; 
which  I  should  not  do  had  it  been  according  to  the  argument 
which  I  maintained  professionally  at  your  Bar;  but  it  is  on  the 
opposite  side:  it  goes  to  impeach  the  judgment  pronounced  below, 
and  to  advise  a  reversal.  I  feel  much  uneasiness  in  adding,  that 
this  opinion  is  also  unchanged  by  the  authority  of  the  arguments 
of  the  learned  Judges,  who  unanimously  supported  that  judgment 
in  their  answers  to  the  question  put  by  your  Lordships.  What- 
ever your  Lordships  may  do  in  disposing  of  the  case,  I  feel  I 
should  not  perform  my  duty,  if  I  withheld  my  opinion  in  this 
stage  of  the  proceeding. 

The  facts  of  the  case,  as  they  appear  on  the  special  "^verdict,  [  *SS3  ] 
are  these :  (His  Lordship  stated  them.)  In  1810  the  father  died 
in  Scotland,  whence  he  never  had  removed,  and  John  succeeded 
to  his  Scotch  estates,  being  by  the  Scotch  law  legitimate,  in 
consequence  of  the  marriage  of  his  parents  subsequent  to  his 
birth,  and  without  anything  intervening  between  the  birth  of  the 
child  and  the  marriage  of  the  parents  which  could  have  prevented 
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BiBT-       them  from  contracting  a  marriage  at  any  moment.     The  question 
^.  is,  whether  or  not  he   takes  the  English  real  estate  as  heir  to 

vardill.  jjjg  fa|;ijej.  deceased?  In  approaching  this  question,  there  are 
some  things  not  disputed.  It  is  admitted  that  the  validity  of  a 
marriage  must  depend  upon  the  law  of  a  country  where  it  is  had, 
and  that  consequently  the  parents  of  this  party  were  lawfully 
married.  It  seems  also  to  be  agreed  that,  generally  speaking, 
legitimacy  is  a  status,  and  must  be  determined  by  the  law  of  the 
country  to  which  the  party  belongs ;  but  it  is  said  by  those  who 
support  this  judgment,  that  whether  the  party  here  is  legitimate 
or  not  is  no  question  before  us;  the  only  question  being,  it  is 
alleged,  whether  or  not  he  is  the  heir  to  an  English  real  estate. 
This  distinction,  I  confess,  appears  to  me  founded  on  an  indistinct 
view  of  the  subject.  It  is  true  that  the  question  here  arises  upon 
the  claim  of  an  heir  as  such,  and  that  therefore  the  only  question 
may  be  said  to  be,  whether  he  is  heir  or  not?  But  it  is  also 
very  possible  that  this  question  may  turn  wholly  upon  another, 
namely,  whether  or  not  the  claimant  is  eldest  legitimate  son  of 
his  father,  the  person  last  seised  ?  Nor  do  I  well  see  how  legiti- 
macy can  ever  come  in  question  in  any  other  way  than  as 
connected  with  the  claim  to  succession,  either  real  or  personal, 
either  in  England  or  in  Scotland,  unless  in  the  single  case  of  a 

[  *584  ]  declarator  of  bastardy  *or  of  legitimacy ;  a  proceeding  unknown 
in  the  English  law.  It  is,  therefore,  by  no  means  sufficient  for 
deciding  this  case  to  say,  that  the  question  touches  not  legiti- 
macy, but  inheritance ;  not  the  personal  status  of  the  party,  but 
his  right  to  real  property.  It  may  touch  both  these  matters,  and 
the  latter  may  wholly  depend  upon  the  former. 

In  truth,  '* legitimate  son"  means  lawful  son,  and  the  rule  of 
inheritance  is,  that  the  eldest  lawful  son  shall  succeed  to  the 
father;  but  "lawful  or  not"  depends  upon  the  law  which  is  to 
govern,  and  no  other  definition  can  be  given  of  what  is  lawful, 
unless  that  he  is  lawful  son  whom  the  law  declares  to  be  such. 
What  law?  There  are  two,  it  is  said,  in  this  case — the  law  of 
the  birth-place  of  the  party  and  of  his  parents'  marriage,  and 
the  law  of  the  place  where  the  land  lies — then  which  of  these  two 
laws  shall  prevail?  The  whole  inclination  of  every  man's  mind 
must  be  towards  that  law  which  prevails  where  each  man  is  bom, 
and  where  his  parents  were  married,  supposing  the  countries  to  be 
one  and  the  same ;  and  if  they  differ,  I  should  then  say  certainly 
the  law  of  the  birth-place.     Nor  can  anything  be  more  inconsistent 
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with  principle,  than  the  inevitable  consequence  of  taking  the  Bibt 
Ux  loci  rei  sita  for  the  rule  ;  because  this  makes  a  man  legitimate 
or  illegitimate,  according  to  the  place  where  his  property  lies,  or 
rights  come  in  question — legitimate  when  he  sues  for  distribution 
of  personal,  a  bastard  when  he  sues  for  succession  to  real  estate — 
nay,  legitimate  in  one  country,  where  a  part  of  his  land  may  be, 
and  a  bastard  in  some  other,  where  he  has  the  residue. 

So  in  like  manner,  all  who  claim  through  him  must  have  their 
rights  determined  by  the  same  vague  and  uncertain  canon;  a 
circumstance  which  Lnowhere  *find  adverted  to  below.  I  may  say  [  '585  ] 
I  am  perfectly  certain  that  it  was  not  adverted  to  below ;  I  expected 
it  to  be,  and  was  apprehensive  of  the  force  of  it,  being  aware  of  the 
difficulty  I  should  have  in  meeting  it.  The  arguments  on  behalf 
of  the  plaintiff  in  error  were  those  which  had  been  urged  in  the 
Court  below,  and  we  met  them  by  the  arguments  we  had  urged  in 
that  Court.  All  the  learned  Judges  proceed  upon  the  case  being 
one  of  an  inheritance  claimed  by  the  party  himself ;  but  what  if 
he  were  dead  years  ago,  and  another  claimed  an  estate  in  England 
to  which  he  (the  alleged  bastard)  never  had  been,  and  never  could 
have  been  entitled ;  an  estate,  for  example,  descending  from  a 
collateral,  who  took  it  by  purchase  after  the  death  of  the  alleged 
bastard?  Then  the  pedigree  of  the  claimant  must  be  made  out 
through  legitimate  persons,  and  the  question  of  legitimacy  is 
raised  as  to  one  who  is  not  himself  claiming  any  land — who  never 
did  or  could  claim  any  land — and  it  is  not  raised  in  respect  of 
any  right  in  him  to  inherit,  any  right  to  be  called  the  heir  to  any 
land.  1  apprehend  this  shows  strongly  the  necessity  of  taking  a 
somewhat  more  enlarged  view  than  the  learned  Judges  seemed  to 
have  deemed  suf&cient  for  getting  them  over  the  difficulty  of  the 
case,  and  of  admitting  that  there  is  a  status  of  legitimacy  which 
is  personal,  and  travelling  about  with  the  individual,  must  be 
determined  by  the  law  of  the  country  of  his  birth. 

Another  view,  which  strikes  me  immediately  as  having  been 
admitted  below,  is  very  important,  and  shows,  like  the  last,  how 
much  less  easy  this  question  is  to  dispose  of  than  the  learned 
Judges  have  imagined.  It  is  thought  enough  to  say,  the  heir  is 
he  who  is  born  in  lawful  wedlock,  ex  justis  nuptiis.  Then  what 
is  lawful  wedlock?  Is  there  any  greater  reason  for  being  bound 
by  the  law  of  the  country  *where  the  marriage  contract  was  made,  [  '586  ] 
in  deciding  whether  or  not  the  wedlock  was  lawful,  than  there 
is  for  being  governed,  in  ascertaining  the  legitimacy  of  the  issue 
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BiBT.       of  the  marriage,  by  the  law  of  the  country  where  that  issae  was 
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r.  born,  more  especially  when  it  was  also  the  country  where   the 

marriage  was  had?  But  can  the  Court  stop  short,  according  to 
its  own  principle,  at  the  mere  fact  of  the  marriage  being  according 
to  the  lex  loci  contractxis  ?  Do  not  the  principles  on  which  their 
decision  proceeds  demand  this  further  inquiry — were  the  parties 
able  to  marry  by  the  law  of  the  lex  hci  rci  sitxe  ?  And  thus  a  door 
is  opened  to  the  further  examination  of  how  far  a  preceding;  divorce 
of  one  of  the  parties  was  sufficient  to  dissolve  a  previous  English 
marriage.  All  such  difficulties  are  got  rid  of  by  holding  the 
lex  loci  contractus  et  nativitatis  as  governing  the  validity  of  the 
contract  and  legitimacy  of  the  issue ;  but  they  are  not  to  be  got 
over  in  this  way  by  any  argument  which  does  not  with  equal  force 
apply  to  holding  the  legitimacy  of  the  issue  a  question  equally  to  be 
governed  by  the  lex  loci  contractus ,  and  the  law  of  the  birth-place. 
Nor  is  it  correct  to  say,  as  the  Judges  below  assumed,  that  the  lex 
loci  only  influences  the  validity  of  the  contract,  and  extends  not  to 
its  effects :  the  highest  authorities  have  held  expressly  the  reverse. 
Huber,  in  the  treatise  "De  Conflictu  Legum,"  which  forms  part 
of  his  larger  work,  and  is  constantly  cited  as  the  greatest  authority 
on  this  question,  says,  ''  Non  solum  ipsi  contractus  ipssBque  nuptisa 
certis  locis  rite  celebratsB  ubique  pro  justis  et  validis  habentur,  sed 
etiam  jura  et  effectu's  contractuum  nuptiarumque  in  iis  locis 
recepti  ubique  vim  suam  obtinebunt." — Book  I.  title  3,  sect.  9.  It 
would  be  difficult  to  state  anything  more  clearly  and  properly  as 
[  '587  ]  to  the  effect  of  the  matrimonial  *contract  than  the  legitimacy  of  the 
issue;  it  is,  in  fact,  the  main  object,  and  therefore  the  principal 
effect  of  the  contract.  But  to  remove  all  doubt  on  this  subject, 
and  to  extend  the  same  rule  also  to  the  lex  loci  nativitatis,  he 
adds,  "qualitates  personales  certo  loco  alicui  jure  impressas, 
ubique  circumferri  et  personam  comitari,  cum  hoc  effectu,  ut  ubivis 
locorum  eo  jure  quo  tales  personse  alibi  gaudent  vel  subjectsB  sunt 
fruantur  et  subjiciantur." 

This  principle  was  adopted  and  acted  upon  in  several  remarkable 
cases  by  your  Lordships,  then  proceeding  under  the  advice  of 
Lord  Eldon  ;  I  mean,  Shedden  v.  Patrick,  and  Strathmore  v.  Botves. 
In  the  former,  a  child  having  been  born  before  marriage  in 
America,  where  the  English  law  prevails,  claimed  a  Scotch  estate, 
in  respect  of  the  subsequent  marriage  of  his  parents  there,  of 
whom  the  father  was  Scotch.  He  contended,  that  the  question 
having  arisen  upon  a  real  estate  in  Scotland,  the  Court  of  Session 
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declared  him  legitimate.    I  argued  the  case  on  this  precise  ground,  v. 

which  was  that  adopted  by  the  Court  below,  in  the  present  case,       abdill. 

that  there  was  no  such  thing  as  legitimacy  in  the  abstract ;  that 

ex  vi  termini  legitimus  means  he  who  is,  under   a  certain  law, 

entitled  to  certain  rights ;  that  a  man  might  be  legitimate  in  one 

country  and  illegitimate  in  another,  legitimate  for  one  purpose  and 

bastard  for  another ;  that  it  was  secundum  quid,  and  not  absolute ; 

and  a  denial  of  the  question  of  status  was  the  very  ground  on  which 

we  maintained  the  argument  of  the  then  appellant.     But  the  Court 

below,  and  your  Lordships,  held  that  legitimacy  is  a  status  to  be 

determined  by  the  law  of  the  party's  birth-place,  or  at  any  rate 

by  that  of  the  country  where  the  marriage  of  his  parents  was  had 

as  well  as  himself  born ;  and  *they  held  him  bastard  in  Scotland,       [  *o88  ] 

where  the  land  lay,  because  he  was  bastard  in  America,  where  his 

birth  and  his  parents'  marriage  took  place. 

In  Strathmore  v.  Bowes,  a  marriage  had  in  London  after  the 
birth  of  the  child,  was  held  not  to  legitimate  the  issue,  either  as 
to  Scotch  honours  or  estates,  on  the  same  grounds ;  and  in  both 
these  cases,  one  of  the  points  made  for  the  judgment  was,  the 
absurdity  of  holding  the  same  person  to  be  bastard  in  one  country 
and  legitimate  in  another.    It  is  plain  that  legitimacy  has  but  one 
meaning,  namely,  bom  in  lawful  wedlock.     Now  in  Scotland,  the 
child  bom  before  the  marriage  ceremony  is  performed  is  legitimate, 
not  because  of  a  subsequent  act  of  his  parents,  but  because  he  is 
considered  as  bom  in  lawful  wedlock.     The  marriage  is  held  to 
have   preceded   his  birth ;    and    according   to    the    doctrine   and 
language  of  the  Civil  Law,  from  which  Scotland  and  many  other 
countries  borrowed  this  principle,  he  is  considered  as  non  legitimatus 
sed  legitimus  ah  initio.     Nor  is  this  a  mere  fiction  of  law,  or  a 
technical  refinement ;    marriage  in  Scotland  is  a  consensual  con- 
tract, and  eflFected  by  consent  alone.     But  this  may  be  given  and 
the  contract  made  in  two  ways ;  either  per  verba  de  prcesenti,  or 
by  a  promise  suhsequente  cojnda.     Now  in  the  latter  case  the  copula 
makes   the  previous  promise   a  consent ;    it   turns    the  promise 
touching  the  future  into  a  present  consent ;    a  child  then,  born 
in  the  interval  between   the   promise   and   the  cojnda,  would   be 
legitimate  clearly;   for  the  copula  would  show  that  consent,  and 
therefore   a  marriage,  had  preceded  his  birth.      But  so   does  a 
marriage  after  the  birth ;  for  that  raises  a  legal  presumption  that 
there  was  a  consent  before  the  birth,  and  at  the  cohabitation.     The 
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BiRT-  cohabitation  is  held  to  have  been  a  consent  and  a  marriage ;  the 
r.  ceremony  is  only  held  as  *evidence  of  that  previous  consent  and 

V^9^1  coii^ract.  So  much  is  this  the  case,  that  if  either  party  was 
married  to  another  at  the  time  of  the  child's  birth,  or  during  the 
interval  between  that  birth  and  the  ceremony,  no  legitimation  takes 
place,  because  no  room  exists  for  the  presumption  of  law  that  the 
consent  or  marriage  took  place  before  the  birth.  All  this  is  certain 
and  clear,  and  yet  the  learned  Judges  appear  not  to  have  taken  it 
into  their  consideration  in  the  judgment  they  pronounced. 

The  judgment  is  rested  entirely  upon  the  Statute  of  Merton ; 
and  it  is  contended,  that  by  that  famous  Act  he  is  declared  a 
bastard  who  is  born  before  the  marriage  of  his  parents.  No  doubt 
so  he  is  in  England;  and  no  doubt  bastardy — the  status  of  bastardy 
— is  what  the  English  law  is  there  dealing  with.  But  is  this 
authority  for  saying,  that  he  only  shall  inherit  English  lands  whom 
that  statute  declares  legitimate  ? 

It  is  said  that  the  lex  loci  rei  sitce  must  govern  the  succession  to 
real  estate.  Undoubtedly  it  must ;  and  if  that  law  gives  it  in  Kent 
to  all  the  sons,  and  in  Brentford  to  the  youngest,  and  elsewhere 
to  the  eldest,  these  several  sons  are  the  heirs  in  those  several 
places.  But  when  it  is  said  that  the  lawful  issue  shall  take,  I 
agree ;  I  too  say,  the  legitimate  son  or  sons  shall  inherit :  but 
to  find  who  are  the  legitimate  sons,  I  must  ask  the  law  of  the 
birth-place  which  fixes  the  status  of  legitimacy,  of  that  personal 
quality  which,  according  to  Huber,  travels  round  everywhere  with 
the  party.  But  the  argument  assumes  a  narrower  and  apparently 
a  closer  form  still;  for  it  is  said  that  the  statute  declares  those 
only  inheritable  who  are  born  in  marriage,  and  that  Lord  Coke 
accordingly  defines  "heir,*'  he  who  is  ex  justis  nuptiis  procreatus. 
[  *590  ]  There  is  in  this,  however,  a  great  fallacy :  "  born  in  *marriage  "  or 
not,  '*  ex  jitstis  nuptiis  pj'ocreatm''  or  not,  is  to  be  determined  by 
some  law  or  other.  It  is  not  a  question  that  answers  itself,  and 
in  one  way  only.  Then  what  law  shall  determine?  Certainly, 
either  the  law  of  the  country  where  the  party  was  bom,  or  where 
the  marriage  was  had;  the  law  either  of  the  country  where  the 
nujdia  were  had,  or  where  the  procreatio  took  place.  A  ques- 
tion might  arise  where  the  events  happened  in  different  countries : 
it  might  thus  be  doubted  which  law  should  govern;  which  law 
should  be  resorted  to  for  an  answer  to  the  question:  but  where 
both  events  happened  in  the  same  country,  as  here,  there  seems  no 
doubt  at  all  in  the  matter.     Now  the  law  of  the  country  where  both 
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the  marriage  and  the  birth  took  place  declares  that  the  party  was        Bibt- 
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Vabdill. 


bom  in  lawful  wedlock,  that  he  was  ex  jmtis  nuptiis  procreatus,  and 
wholly  denies  that  he  was  born  before  marriage,  or  out  of  wedlock. 
Bat  it  is  said  that  this  is  a  fiction,  and  that  our  law  cannot 
import  the  fictions  of  a  foreign  system,  though  its  principles  we 
are  allowed  to  import.  This  distinction  I  do  not  profess  to  com- 
prehend. What  is  a  fiction  but  a  principle?  It  is  only  one 
particular  view  which  the  law  takes,  and  one  doctrine  which  it 
lays  down.  Suppose  a  Scotch  Court  were  to  deny  the  legitimacy 
of  a  child  who  was  born  the  day  after  his  parents  were  married 
in  England;  should  we  not  say  that  a  gross  absurdity  was  com- 
mitted ?  Should  we  not  say  the  child  was  born  in  lawful  wedlock, 
and  hold  the  doctrine  absurd  which  should  question  his  being 
lawfully  begotten?  Nay,  suppose  a  gift,  in  the  usual  terms,  to 
the  heirs  of  the  body  lawfully  begotten,  we  should  let  the  child 
bom  the  day  after  the  marriage  take  under  such  a  gift,  although 
it  was  clearly  not  lawfully  begotten  in  point  of  fact.  This  is  a 
fiction  *exactly  analogous  to  the  Scotch  fiction.  The  Scotch  law  [  *o**^i  ] 
presumes,  against  the  fact,  the  marriage  to  have  been  had  before 
the  birth  of  the  child,  our  law  presumes,  against  the  fact,  the  mar- 
riage to  have  been  had  ka.  (i)  before  the  cohabitation  of  the  parents. 
The  fiction,  or  rather  the  presumption,  is  parcel  of  the  legal 
principle  in  both ;  and  there  can  be  no  reason  for  importing  the 
residue  of  the  doctrine,  and  rejecting  the  presumption ;  there  can 
be  no  reason  for  importing  the  English  law  presumption  into  Scot- 
land, which  does  not  justify  and  require  us  to  import  the  Scotch 
law  presumption  into  England.  It  must  be  recollected  too,  that  the 
special  verdict  finds,  as  a  fact,  the  legitimacy  of  the  party,  and  not 
his  legitimation ;  it  finds  as  a  fact  that  he  is  legitimate,  that  is, 
lawfully  bom.  Now  we  know  this  to  mean,  by  the  Scotch  law,  born 
in  lawful  wedlock ;  but  the  finding  in  the  verdict  is  suflScient ;  for 
legitimate,  as  contradistinguished  from  legitimated,  means  born  in 
lawful  wedlock,  and  means  nothing  else.  So  in  the  civil  law,  whence 
this  doctrine  is  wholly  taken  both  in  Scotland  and  Holland,  and 
also  in  other  countries,  the  child  is  legitimm,  not  legitimatus ;  as,  in 
the  same  system  of  jurisprudence,  liber  and  libertus  both  import  a 
free  man :  liber  is  a  freeman ;  libertinus  one  freed ;  ingenuus  one  free 
bom.  If  any  person  were  found  to  be  ingenuus  by  an  inquisition, 
we  should  contend  that  he  never  had  been  a  slave,  though  a  finding 
of  liber  might  leave  it  equivocal.     In  like  manner,  and  by  parity  of 

(1)  Sic. 
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BiRT-        reason,  a  person  being  found  legitimate,  excludes  the  supposition  of 
„.  his  ever  having  been  a  bastard,  and  shows  him  to  be  lawfully  bom 

Vabdill.  ^jj^  begotten.  Suppose  a  Scotch  estate  devolves  to  one  bom 
before  marriage,  as  it  might,  by  devise  to  the  first  son  of  A.,  I 
apprehend  that  A.,  marrying  the  mother  the  day  after  the  devisor's 
death,  the  estate  would  be  vested  in  the  son,  because  he  would 
[  •592  ]  become  legitimate,  though  born  *before  the  testator's  death  ;  but 
it  is  unnecessary  to  argue  this,  though  it  illustrates  the  principle, 
the  fact  found  being,  that  the  lessor  of  the  plaintiff  was  bom. 
Again,  if  it  be  said  that  the  special  verdict  not  only  finds  the  party 
to  be  legithmis,  but  states  how,  namely,  by  the  marriage  of  his 
parents  after  his  birth ;  then,  I  say,  this  reason  given  alters  not 
the  ultimate  finding  of  legitimacy,  that  being  the  fact  found. 
Suppose  a  verdict  found  the  claimant  of  an  estate  to  be  bom  in 
lawful  wedlock,  adding  how  the  wedlock  was  lawful,  namely,  the 
father  having  married  under  age,  without  consent  of  parents  and 
without  the  publication  of  banns,  could  we  on  this  ground  deny  the 
finding  of  lawful  wedlock?  Could  we  say  that  a  marriage,  which  our 
law  declares  void  and  unlawful,  had  thus  been  found  in  the  face  of 
the  verdict  ?  Surely  the  Marriage  Act  is  as  strong  to  declare  what 
makes  justce  nuptice,  as  the  20  Henry  III.  to  declare  what  makes  a 
man  heir  to  lands;  nay,  the  very  latter  statute  itself  and  Lord 
Coke's  authority  requiring  jnsta  nuptue,  a  lawful  marriage,  it  may 
just  as  well  be  argued  that  the  verdict  does  not  estop  us  to  say 
the  facts  found  by  it  amount  not  to  such  marriage,  as  to  contend 
that  the  finding  of  legitimacy  does  not  estop  us  in  the  case  at  Bar. 
The  cases  of  Shedden  v.  Patrick  or  Crawford,  and  Strathmore  v. 
Bowes,  have  been  already  referred  to ;  but  they  require  another 
remark:  they  were  decided  in  this  House  by  appeal,  it  is  true, 
from  Scotland,  and  respecting  Scotch  real  estate ;  but  still  by  this 
House,  and  upon  general  principles  of  law.  Those  cases  were  the 
precise  converse  of  this :  they  decided  the  bastardy  of  parties,  and 
on  the  distinct  ground  that,  as  Lord  Bedesdale  said,  *'  they  were 
[  'fiss  ]  bastard  by  the  law  *of  their  birth-place,  and  therefore  bastard  in 
Scotland,  where  the  rights  claimed  respected  real  estate."  It  is 
not  more  the  rule  of  English  law,  that  children  bom  out  of  wedlock 
shall  not  inherit  though  their  parents  intermarry,  than  it  is  the 
rule  of  the  Scotch  law  that  such  children  shall  inherit  if  their 
parents  do  intermarry.  It  is  not  more  alien  to  the  English  law 
to  adopt  the  fiction  that  such  children  are  born  in  wedlock,  than  it 
is  alien  to  the  Scotch  law  to  exclude  this  principle.     The  English 


VOL.  u.]'        1835.     H.  L.     2  CL.  &  FIN.  593—594.  156 

rale  being  statatory  can  make  no  difference.    A  fixed  and  known        birt- 

principle  of  common  law  has  exactly  the  same  force  as  a  statatory  r. 

provision.    How  then  can  the  opposite  principle  be  adopted  in     ^^bdill. 

two  cases  identically  the  same  ?    The  Court  below  says,  that  the 

English  law  gives  not  an  estate  to  the  bastard  eigne,  and  that  it 

treats  him  as  bastard  although  by  the  law  of  his  birth-place  he 

was  legitimate :   the  Scotch  law  gives  the  estate  to  the  bastard 

riffne,  regarding  him  as  legitimate ;  and  this  House  adjudged  that 

he  should  not  take  that  estate,  only  because  he  was  illegitimate  by 

the  law  of  his  birth-place.     Your  Lordships  decided  that  the  lex 

loci  rei  sitce  should  not  be  regarded  when  it  differed  from  the  lex 

loci  contraciits  et  nativitatis ;  you  decided  that  when  the  former  law 

declared  for  legitimacy  it  should  yield  to  the  latter,  which  declared 

for  bastardy.    How  can  you  be  called  upon  here  to  decide  that  the 

lex  loci  rei  siUe  shall  not  overrule  the  other  law,  and  that  again  in 

favour  of  bastardy?    I  profess  my  inability  to  understand  how 

these  two  decisions  of  the  same  question  can  in  any  way  stand 

together,  nor  can  I  perceive  that  the  least  attention  was  paid  in 

the  Court  below  to  those  decisions  of  your  Lordships. 

I  perceive  that  the  whole  argument  in  that  Court  turned  upon 
a  question  not  in  dispute  here,  and  which  *nothing  but  a  very  [  •69*  ] 
indistinct  view  of  the  case  can  raise  as  connected  with  it.  The 
learned  Judges  suppose  that  they  decide  the  question  when  they 
prove  that  the  English  law  is  to  govern  the  case,  because  the 
question  relates  to  real  property  situate  in  England.  Now  un- 
deniably the  English  law  is  to  govern  the  case  in  one  sense ;  the 
eldest  lawful  son  is  to  succeed,  but  who  that  son  is  must  be 
determined  by  the  law  of  his  birth-place,  and  by  the  fact  found, 
that  under  that  law  the  lessor  of  the  plaintiff  was  eldest  lawful  son : 
nay,  even  if  we  take  the  English  law  to  be,  that  the  lawful  son  or 
heir  is  he  who  is  born  in  wedlock,  then  we  have  here  the  fact 
foond,  and  found  as  a  fact,  that  in  the  country  where  he  was  bom 
the  party  was  bom  in  wedlock.  No  one,  it  must  be  always  home 
in  mind,  pretends  to  say  that  the  English  law  can  in  anyway 
dispose  of  the  whole  question,  admitting  that  the  rule  cited  from 
Lord  Coke,  in  reference  to  the  Statute  of  Merton,  is  to  govern, 
namely,  hares  est  qui  exjustis  nuptiis  procreatiis  est,  no  one  contends 
that  the  question,  what  are  jvsUs  nuiytue,  can  be  determined  other- 
wise than  by  a  reference  to  the  lex  loci  contractiis,  or,  it  may  be, 
loci  nativitatis.  To  that  foreign  law,  then,  we  must  resort;  and 
the  only  question  is,  at  what  period  of  our  inquiry  this  recourse 


156  1885.    H.  L.    2  CL.  &  FIN.  594—596.  [e.b. 

BiRT-        shall  be  had  ?    No  more  need  be  said  to  show  how  very  far  from 
r.  decisive  of  the  present  question  that  position  is  which  alone  is 

Vardill.  argued  or  defended  by  the  learned  Judges,  namely,  that  the  law 
of  England  must  govern.  It  does  govern,  but  with  the  aid  and 
through  the  ministry  of  the  foreign  law.  The  reference  made  to 
the  dictum  of  the  Master  of  the  Rolls,  in  Brodic  v.  Barry  (i), 
does  not  touch  the  case :  all  that  his  Honour  there  said  was,  that 

[  ♦sQo  ]  questions  on  real  rights  must  follow  *the  law  of  the  country  where 
the  land  lies.  This  is  not  denied;  nor  was  it  denied  by  this 
House,  when  it  refused  to  consider  Mr.  Shedden  or  Mr.  Bowes  as 
legitimate  in  respect  to  Scotch  estates,  although  the  law  of  Scot- 
land, where  these  estates  lay,  held  them  both  to  be  so,  or  rather 
would  so  have  held  had.  they  been  born  in  Scotland.  But  while 
this  House  and  the  Court  of  Session  admitted  that  the  Scotch  law 
must  decide,  they  also  held  that  the  Scotch  law  refused  estates  to 
bastards,  and  that  it  awarded  one  to  be  a  bastard  who  was  so  by 
the  law  of  his  birth-place.  That  was  the  very  same  case  as  this, 
in  every  material  respect. 

It  is  not  easy  in  such  a  question — a  question  raised  on  the  cow- 
flictUB  legum — to  omit  all  consideration  of  convenience,  inasmuch 
as  it  is  principally  on  views  of  convenience  that  the  whole  doctrine 
of  what  is  called  comitas  turns.  One  should  say  that  nothing  can 
be  more  pregnant  with  inconvenience ;  nay,  that  nothing  can  lead 
to  consequences  more  strange  in  statements,  than  a  doctrine  which 
sets  out  with  assuming  legitimacy  to  be  not  a  personal  status,  but 
a  relation  to  several  countries  in  which  rights  are  claimed,  and 
indeed  to  the  nature  of  different  rights.  That  a  man  may  be 
bastard  in  one  country  and  legitimate  in  another,  seems  of  itself 
a  strong  position  to  affirm;  but  more  staggering  is  it  when  it  is 
followed  up  by  this  other,  that  in  one  and  the  same  country  he 
is  to  be  regarded  as  bastard  when  he  comes  into  one  Court  to  claim 
an  estate  in  land,  and  legitimate  when  he  resorts  to  another  to 
obtain  personal  succession;  nay,  that  the  same  court  of  equity, 
when  the  real  estate  happens  to  be  impressed  with  a  trust,  must 
view  him  as  both  bastard  and  legitimate  in  respect  of  a  succession 

[  *596  J  to  the  same  intestate.  Further  still,  should  he  *happen  to  be  next 
of  kin  to  his  uncle,  who  had  a  mortgage  upon  the  estate,  he  must 
be  denied  his  succession  to  the  land  of  the  mortgagor  in  his  quality 
of  bastard,  and  be  allowed  to  come  in  as  an  incumbrancer  upon  the 
self-same  estate  in  his  capacity  of  legitimate  son  to  the  same 
(1)  13  R.  B.  6,  37  (2  V.  &  B.  129). 
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mortgagor.     All   this  is  assomed  to  be  the  law  by  the  learned        Bibt- 
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Judges  who  have  decided  below  and  advised  your  Lordships  here. 
They  have  not  assumed,  however,  what  they  cannot  deny,  that  Vardill. 
it  is  another  consequence  of  their  doctrine,  to  enable  a  descendant 
of  this  same  bastard  to  claim  through  him  as  if  he  were  legitimate, 
while  the  alleged  force  of  the  Statute  of  Merton,  and  of  Lord  Coke's 
commentary  thereupon,  excludes  him  from  taking  it  himself.  In 
the  same  country,  in  the  same  Courts,  in  respect  of  the  same  land, 
be  is  both  bastard  and  legitimate ;  bastard  for  the  purpose  of  his 
own  succession,  legitimate  when  the  succession  of  others  is  concerned. 
May  I  be  permitted  most  respectfully  to  express  a  doubt,  whether 
or  not  this  question  has  received  all  due  consideration  at  the  hands 
of  those  learned  Judges,  and  whether  they  have  not  dealt  with  it  a 
little  too  easily ;  made  somewhat  too  light  of  it.  I  know  not  that 
it  carries  the  argument  much  further,  but  there  is  a  proceeding 
well  known  to  your  Lordships,  sitting  here  as  a  court  of  general 
jurisdiction  over  the  whole  United  Kingdom,  though  unknown  to 
the  learned  Judges  of  England — the  process  of  declarator.  Sup- 
pose a  process  of  declarator  of  legitimacy  had  been  brought  in 
the  Scotch  Courts  by  the  lessor  of  this  plaintiff,  the  judgment 
would  have  been,  and  quite  as  a  matter  of  course,  that  he  was  the 
lawful  son  of  Alexander  Birtwhistle ;  and  to  this  suit  the  present 
defendant  being  made  a  party,  the  judgment  could  be  given  in 
evidence  before  the  Court  where  the  ejectment  *was  brought.  I  [  ♦597  ] 
agree  that  such  a  judgment  does  not  conclusively  bind,  yet  it 
would  place  the  conflict  of  the  two  laws  in  a  somewhat  strong  light 
to  observe  that,  with  this  judgment  before  them  of  a  competent 
Scotch  Court, — the  Court  of  the  country,  the  English  Court,  should 
pronounce  him  bastard,  when  the  Scotch  Court  had  pronounced 
him  lawful  son;  but  if  both  judgments  were  brought  here  by 
appeal  and  writ  of  error,  as  might  easily  happen,  your  Lordships 
would  be  compelled  to  affirm  the  sentence  of  the  Scotch  Court,  and 
yet  you  are  now  asked  to  affirm  the  opposite  judgment  of  the 
Court  of  King's  Bench.  Let  it  be  observed,  too,  that  all  this 
anomaly  is  in  England ;  it  begins  and  ends  here ;  for  the  Scotch 
Courts  have  decided  in  such  cases  with  perfect  consistency,  as 
well  as  entire  uniformity.  Those  very  learned  persons,  whose 
familiarity  with  legal  principle,  in  its  enlarged  sense,  is  derived 
from  a  deep  study  of  the  feudal  and  of  the  civil  law,  as  well  as 
of  the  modem  jurisprudence  of  Scotland,  have  been  guided  in  all 
their  determinations  of  such  questions  by  simple,  rational  and 
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BiBT-       intelligible  principles.    If  a  declarator  of  legitimacy  were  broaght 
V.  before  them  by  one  bom  in  England  before  marriage,  and  whose 

Vabdill.  parents  afterwards  intermarried,  their  sentence  would  be  that  he 
was  illegitimate;  and  even  were  he  to  claim  a  Scotch  estate,  the 
law  would  be  the  same.  This  has  been  ruled  in  Scotland,  in  the 
cases  more  than  once  referred  to,  and  affirmed  upon  appeal  here. 
But  your  Lordships  are  now  advised  to  take  a  different  coarse, 
when  the  same  question  arises  in  another  part  of  the  kingdom.  It 
may  be  observed,  that  in  referring  to  those  Scotch  cases  the 
learned  Chief  Justice  says,  without  discussing  them,  that  it  is 
satisfactory  to  him  that  the  form  of  the  proceeding  (a  special 
[  •SQS  ]  verdict)  was  *such  as  to  carry  the  question  before  the  same  tribunal 
which  pronounced  the  decisions  in  Shedden  v.  Patrick  and  StratJi- 
more  v.  Bowes.  In  the  advice,  however,  which  has  been  given 
to  this  tribunal  by  the  same  learned  Judges,  I  do  not  find  that 
those  decisions  have  been  much,  if  at  all  considered. 

Entertaining  a  very  strong  opinion  that  this  case  was  wrongly 
decided  in  the  Court  below,  and  upon  imperfect  views  of  the 
question — views  which,  losing  sight  of  the  real  point,  and  pro- 
ceeding on  one  very  easy  and  quite  undisputed,  left  the  real 
question  undetermined, — with  the  greatest  respect  for  the  learned 
Judges,  who  gave  the  same  opinion  to  your  Lordships  which  had 
been  given  in  the  Court  below,  and  proceeding  on  the  same 
grounds,  I  am  bound  to  give  my  own  opinion,  although  it  differs 
so  widely  from  theirs.  I  think,  with  a  view  to  the  uniformity 
of  your  Lordships'  decisions,  particularly  with  reference  to  the 
cases  to  which  I  have  adverted,  it  is  desirable  that  this  case 
should  undergo  a  further  consideration  before  it  is  finally  decided ; 
and  I  humbly  submit  these  observations  to  the  consideration  of  your 
Lordships,  and  more  particularly  of  my  noble  and  learned  friend 
who  held  the  Great  Seal  at  the  time,  and  heard  the  cause  argued. 

LoBD  Lyndhurst: 

My  Lords,  this  was  a  case  which  arose  on  the  Northern 
Circuit.  For  the  purpose  of  raising  the  question  of  law  for  the 
opinion  of  the  Court  of  King's  Bench,  the  parties  agreed  on  a 
special  verdict.  The  question  was  argued  originally  at  great 
length,  and  with  great  learning,  by  the  present  Lord  Chief 
Justice  of  the  Common  Fleas,  on  the  one  side,  and  by  counsel 
of  great  eminence  on  the  other,  and  the  Judges  of  the  Court  of 
[  *599  ]      King's  Bench  were  unanimous  in  their  ^opinion  upon  the  case ; 


VOL.  LT.'j         1835.     H.  L.     2  CL.  &  FIN.  599—600.  159 

however,  in  consequence  of  the  importance  of  the  question,  at  the  bibt- 
suggestion  of  the  Lobd  Chief  Justice  at  the  time,  it'  was  thought  ^^^^^^^ 
right  to  bring  the  question  to  your  Lordships'  House.  It  was  again  vardill. 
argued,  with  great  learning,  at  your  Lordships'  Bar,  by  my  noble 
and  learned  friend  on  the  one  side,  and,  I  think,  Dr,  Ltishington 
on  the  other.  It  was  very  elaborately  argued,  and  the  learned 
Judges  unanimously  concurred  in  the  decision  of  the  Court  of 
King's  Bench.  However,  my  noble  and  learned  friend  has  stated 
a  doubt  with  respect  to  the  case:  he  is  of  opinion  that  all 
the  necessary  views  of  the  subject  were  not  taken  in  the  argu- 
ment, and  that  they  were  not  sufficiently  considered  by  the 
learned  Judges  at  the  time  of  giving  their  advice  to  your  Lordships. 
Under  these  circumstances  I  agree  with  my  noble  and  learned 
friend,  that  with  a  view  to  settling  the  law  upon  this  subject,  and 
with  reference  also  to  the  importance  of  the  question,  it  might 
be  desirable  that  the  case  should  again  be  argued  by  counsel 
at  the  Bar,  in  such  a  way  as  your  Lordships  shall  direct,  in  the 
presence  of  the  learned  Judges :  that,  of  course,  must  be  in  the  next 
session,  as  it  will  be  impossible  to  call  them  together  this  session. 
I  must  say  that  some  of  the  views  put  by  my  noble  and  learned 
friend  are  very  striking :  I  have  adverted  to  them  myself,  over  and 
over  again,  in  considering  the  case;  they  require  very  full  and 
patient  consideration,  and  no  pains  should  be  spared  to  arrive  at  the 
proper  result :  therefore  I  should  suggest  the  course  which  I  believe 
my  noble  and  learned  friend  approves,  that  your  Lordships  should 
request  the  learned  Judges  to  attend  here  to  hear  the  case  re-argued. 

Lobd  Brougham: 

My  Lords,  I  am  much  better  pleased  that  my  noble  and  learned 
friend  should  put  *it  as  he  has  done,  on  his  having  considered  those  [  •coo  ] 
points  as  worth  consideration,  than  that  it  should  proceed  on  any 
doubts  being  entertained  by  me.  I  should  not  think  it  right  that 
I,  who  was  not  judicially  here  when  it  was  heard,  should  advise 
your  Lordships. 

Lord  Denhan: 

My  Lords,  I  too  think  the  importance  of  the  case  is  such,  and 
the  doubts  which  exist  are  so  considerable,  that  they  ought  to 
be  further  investigated  before  the  case  is  determined  by  your 
Lordships. 

Ordered  to  be  further  argued  before  the  Judges  next 
session. 
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vardill.     The  Lord  Chancellor: 
]^'  My  Lords,  your  Lordships  have  had  the  advantage  of  having 

[TCi.&Fin.  had  this  case,  raising  certainly  a  most  important  question,  argued 
with  the  utmost  learning  and  ability,  and  we  have  now  to  consider 
in  what  way  the  question  is  to  be  submitted  to  the  learned  Judges. 
The  mode  in  which  it  was  put  to  the  Judges  in  1830,  seems  to  me 
to  state  the  facts  very  accurately,  and  I  think,  therefore,  I  cannot 
do  better  than  put  it  in  the  following  form  : 
[  "914  ]  A.   went  from  England    to    Scotland,   and  resided   *and   was 

domiciled  there,  and  so  continued  for  many  years  till  the  time  of 
his  death.  A.  cohabited  with  M.,  an  unmarried  woman,  during  the 
whole  period  of  his  residence  in  Scotland,  and  had  by  her  a  son  B., 
who  was  born  in  Scotland.  Several  years  after  the  birth  of  B., 
who  was  the  only  son,  A.  and  M.  were  married  in  Scotland, 
according  to  the  laws  of  that  country.  By  the  laws  of  Scotland,  if 
the  marriage  of  the  mother  of  a  child  with  the  father  of  such  child 
takes  place  in  Scotland,  such  child  bom  in  Scotland  before  the 
marriage  is  equally  legitimate  with  children  born  after  the  marriage, 
for  the  purpose  of  taking  land  and  for  every  other  purpose.  A. 
died,  seised  of  real  estate  in  England,  and  intestate :  is  B.  entitled 
to  such  property  as  the  heir  of  A.  ? 

That,  therefore,  is  the  question  I  propose  to  your  Lordships  to 
submit  to  the  learned  Judges  upon  this  occasion. 

Lord  Brougham: 

My  Lords,  I  certainly  concur  with  my  noble  friend  that  the 
question  of  1830  is  much  better  than  any  other  which  can  be  put. 
It  raises  the  point  upon  the  facts  stated  in  the  special  verdict. 
That  verdict  unfortunately  did  not  find,  particularly,  and  in  every 
respect,  what  the  law  of  Scotland  is  upon  the  subject:  consequently 
the  argument  of  the  learned  counsel  for  the  appellant  p7'o  tanto  is 
damnified.  It  would  have  been  better  if  it  had  been  put  as  the 
learned  counsel  Mr.  Munay  [now  Lord  Murray]  stated  it,  whose 
evidence  was  believed  by  the  Judge  and  jury ;  namely,  that  the 
marriage  is,  by  the  Scotch  law,  supposed  to  have  been  antecedent 
[  •915  ]  to  the  birth,  by  fiction.  But  the  legitimacy  *as  contradistinguished 
from  legitimation,  is  sufficiently  put  for  the  purpose  of  the  argument ; 
and,  with  the  assistance  of  the  authorities,  it  can  leave  very  little 
doubt  what  the  Scotch  law  is  upon  the  minds  of  the  learned  Judges. 


YOL.  U.J 
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My  Lords,  I  am  desiroas  that  the  attention  of  the  learned  Judges 
should  be  durected  to  that  which,  moved  by  the  anxiety  I  felt  upon 
the  subject,  I  stated  as  the  opinion  I  entertained  in  1835,  and  to 
the  argument  I  then  held.  I  do  not  know  that  it  throws  any  great 
light  upon  the  question,  but  it  states  the  points,  and  refers  to  the 
authorities  as  well  as  to  the  principles. 

My  Lords,  I  entirely  agree  that  this  is  a  question  of  very  great 
importance,  and  of  very  considerable  difficulty :  I  quite  agree  with 
the  Attorney-General  that  it  is  of  peculiar  importance  as  affecting 
the  law  of  Scotland  ;  the  question  being,  whether  the  lex  domicilii, 
the  lex  loci  contractus  et  nativitatis,  or  the  lex  loci  rei  sitce,  should 
prevail:  from  the  time  of  Huber  downwards,  from  the  time, 
indeed,  when  the  distinction  between  real  property  and  personal 
arose,  the  law  governing  the  one  being  generally  the  lex  loci  rei  siUe ; 
that  governing  the  other  being  the  lex  loci  contractus  et  domicilii. 

I  feel  great  anxiety  that  this  case  should  be  well  considered  for 
another  reason ;  I  mean,  out  of  regard  for  the  credit  of  our  English 
Courts.  I  concur  very  much  in  the  statement  of  the  Attorney- 
General,  that  if  what  has  been  laid  down  in  this  case  be  law,  the 
bounds  of  that  law  are  very  narrow.  If  it  is  law  anywhere,  it 
prevails  assuredly  only  as  the  law  within  the  bounds  of  Westminster 
Hall.  I  know,  wherever  I  go  in  Europe,  it  is  boldly  denied  to  be 
the  law.  I  know  the  opinion  of  Dr.  Story  and  other  American 
^jurists  also  is  against  us ;  and  I  do  not  think  I  could  easily 
overstate  the  degree  in  which  all  these  jurists  dissent  from  the 
judgment  of  the  Court  below  in  this  case.  A  considerable  argument 
against  it  is  to  be  gathered  from  the  total  diversity  of  the  grounds 
upon  which  the  judgment  has  at  different  times  been  maintained. 
It  was  first  rested  on  one  ground  in  the  Court  of  Queen's  Bench ; 
then  upon  another  and  very  different  ground  at  the  Bar  here  in 
1830 ;  again,  upon  a  third  ground,  that  stated  by  Lord  Chief  Baron 
Alexandeb,  in  giving  the  opinion  of  the  Judges  to  this  House;  and 
lastly,  upon  a  different  ground  from  all  the  three  former,  by  the 
counsel  to-day  at  your  Bar ;  and  if  the  Judges  are  to  give  their 
opinions  now  upon  some  fifth  ground,  the  discrepancy  may  support 
the  judgment  better  in  their  minds  than  it  will  support  the 
judgment  or  give  weight  to  it  in  the  eyes  of  any  other  persons ; 
for  assuredly,  a  decision  resting  upon  so  many  different  grounds, 
will  be  likely  rather  to  sink  in  the  estimation  of  those  who  come 
to  a  calm  consideration  of  its  merits.  I  cannot  help  feeling 
the  greatest  regret  that  these  questions  should  be  raised  here  so 
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BiBT-  frequently  as  they  have  lately  been.  Dispose  of  this  as  you  may, 
V.  we  shall  have  no  end  to  such  cases,  unless  we  adopt  the  only  satis- 

ARDiLL.  factory  modo  that  can  be  devised  for  settling  the  controversies  and 
doubts,  namely,  some  leglisative  measure  to  relieve  the  law  of  this 
country  from  the  opprobrium  which  rests  upon  it  in  the  eyes  of  all 
mankind.  That  there  should  be  a  set  of  questions  incalculably 
important,  perhaps  the  most  important  to  the  interests  and  feelings 
of  individuals  which  can  ever  arise  in  courts  of  justice,  and  that 
these  questions  should  be  left  surrounded  with  doubt,  and  incapable 
of  decision  for  want  of  some  statutory  enactment  regarding  the 

[  '917  ]  subject-matter,  is  *truly  lamentable,  and  not  a  little  discreditable 
to  our  jurisprudence.  Can  anything  be  more  discreditable  to  the 
law  of  a  civilized  country  than  that  it  should  be  extremely  diflScult 
to  tell  whether  a  man  is  married  or  not;  nay,  what  is  worse, 
whether  a  woman  is  married  or  a  concubine  ;  that  it  should  be  still 
more  difl&cult  to  tell  whether  a  person,  the  issue  of  a  questionable 
marriage,  is  a  bastard  or  legitimate ;  and  that,  owing  to  the  conflict 
of  laws,  or  the  discrepancy  of  the  law,  it  should  be  declared  in  one 
part  of  the  country  that  a  man  is  a  bastard,  and  in  another  that  he 
is  legitimate ;  in  one  part  that  a  divorce  has  taken  place  dissolving 
a  prior  marriage,  and  if  that  person  afterwards  crosses  the  Tweed, 
and  intermarries  with  another  woman,  he  is  deemed  not  to  be  in 
the  honourable  state  of  wedlock,  but  in  a  state  of  felony;  and 
having  committed  bigamy,  he  may  be  sentenced  to  transportation 
to  Botany  Bay,  which  actually  has  happened  ?  and  still  more,  that 
if  the  same  party  had  intermarried  again  in  Scotland,  he  would  be 
held  to  be  in  the  comfortable  state  of  matrimony,  and  not  of  felony ; 
but  if  he  had  English  estates,  the  question  would  arise  whether, 
though  the  children  were  legitimate  in  Scotland  their  birth-place, 
the  law  of  the  country  where  the  property  is  situated  would  yet 
pronounce  them  bastards ;  nay,  that  in  one  Court  of  England  they 
would  be  treated  as  bastards,  and  in  all  other  Courts  acknowledged 
to  be  legitimate  ?  There  are  peers  sitting  in  this  House  affected  by 
the  question,  the  issue  of  noble  families,  their  parents  having  been 
married  in  Scotland  after  previous  divorces,  they  themselves  being 
of  the  most  spotless  character,  possessing  the  most  ample  estates 
and  the  highest  honours.  It  is  a  very  dreadful  state  of  things, 
affecting  the  feelings  and  the  character,  as  well  as  the  property 

[  *918  ]  of  individuals,  that  there  should  ^be  this  uncertain  state  of  the  law. 
It  is  still  worse  to  think  that  all  the  learning  and  skill  in  Westminster 
Hall,  if  you  were  to  consult  it,  and  all  the  Scotch  law  in  the 
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Parliament  House  oi  Edinburgh,  would  not  make  you  sure  of        Birt- 

1  i-  ii  X         WHISTLE 

getting  two  opmions  to  agree  upon  such  questions  as  these.      I  t. 

hope  this  state  of  things  will  at  length  be  put  an  end  to.  Vabdill. 

I  have  agreed  all  along  with  what  has  from  the  first  been  ^id  as 
to  the  conflict  between  the  laws  of  England  and  Scotland.  I  have 
always  thought  the  law  of  Scotland,  respecting  the  marriage 
contract,  exceedingly  objectionable,  compared  to  ours.  If  a  divorce 
is  allowed  there  between  parties  bond  Jide,  it  might  be  made  good 
universally.  If  it  is  done  infravdeni  legis  Anglicana,  whereby  it  is 
also  in  fraud  of  the  rights  of  others,  you  might  enact  that  it  should 
be  void  universally,  and  then  a  man  would  know  whether  he  was 
married  or  not,  and  a  woman  whether  she  was  a  concubine  or  a 
matron,  and  the  child  whether  he  was  a  bastard  or  legitimate.  If 
yonr  Lordships,  with  the  aid  of  the  Judges,  decide  the  present 
question,  or  any  of  these  questions  of  status,  it  does  not  follow  that 
the  general  question  will  be  settled.  The  difficulty  just  now 
suggested  will  arise,  and  you  will  have  another  series  of  doubts 
and  difficulties,  which  will  not  now  be  removed,  because  they 
cannot  be  anticipated.  I  would  remind  your  Lordships  more 
particularly  of  one :  we  all  say  that  marriage  depends  upon  the 
lex  loci  contractus;  that  is  to  say,  a  marriage  good  by  the  law 
of  the  country  where  celebrated,  is  also  good  all  the  world  over. 
A  divorce  takes  place:  we  do  not  go  so  far  as  to  say  (though, 
generally  speaking,  the  rule  of  law  is  unumqiiodque  dissolritiir 
modern  modo  quo  colligatur),  yet  we  do  not  go-  so  far  as  to  say 
that  an  English  marriage  may  be  validly  dissolved  by  a  Scotch 
divorce,  though  English  *parties  may  contract  a  Scotch  marriage  in  L  •919 1 
Scotland,  which  shall  be  good  all  the  world  over.  We  do  not  say 
that  the  same  law  which  is  applicable  to  the  constitution  of  the 
contract,  applies  also  to  its  dissolution.  But  there  is  on  this  point 
a  conflict,  and  a  real  conflict,  of  laws  :  the  Scotch  lawyers  say  that 
the  Scotch  divorce  is  good  to  dissolve  an  English  marriage,  and 
that  a  man  so  divorced  may  intermarry  again.  But  this  divorce, 
by  our  English  decisions,  is  null  if  he  comes  to  England.  The 
Scotch  Courts  maintain  the  efficacy  of  the  divorce,  and  consequently 
the  validity  of  the  second  marriage  ;  and  they  will  maintain  this  to 
the  end  of  time.  All  the  Scotch  lawyers  and  Judges,  without  any 
exception,  say  that  the  second  marriage  is  good  in  Scotland.  I  do 
say  that  this  conflict  of  law  seems  to  make  an  absurdity,  which  no 
judicial  decision  can  reconcile  to  itself.  It  is  self- repugnant ;  and 
nothing  but  an  Act  of  the  Legislature  can  reconcile  it  upon  sound 
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BiBT-       principles.    A  man  comes  here  with  a  Scotch  wife,  and  with  issue 
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,,.  born  in  Scotland — that   Scotch   wife  is  held  to  be  a  concabine, 

Vabdill.  {qj.  aught  I  know,  in  England.  The  decisions  go,  at  all  events, 
to  this  extent,  that  the  English  law  does  not  acknowledge  the 
validity  of  the  Scotch  divorce.  He  may  come  here,  then,  and 
after  the  Scotch  divorce  he  may  intermarry  in  England,  and  then 
there  are  two  wives,  each  claiming  this  hasband.  This  is  the 
conclusion  either  way.  It  is  the  conclusion  from  adopting  the  well- 
established  and  well-known  principles  of  allowing  the  lex  loci  can- 
tractus — the  law  of  the  country  where  the  marriage  was  contracted — 
to  prevail  universally ;  and  yet  not  allowing  the  law  of  the  country 
where  the  divorce  is  had,  to  regulate  the  dissolution  of  the  contract. 

r  *920  J  But  if  the  second  marriage  was  good  in  Scotland,  and,  ^because 
good  there,  good  in  England  also,  then  is  the  man  a  husband,  and 
prevented  marrying  a  second  wife  in  England.  If,  on  the  other 
hand,  the  Scotch  marriage  is  good  here,  and  the  divorce  bad,  he  has 
two  wives  here,  both  acknowledged  by  law. 

Now,  what  is  the  real  origin  of  all  this  embarrassment  ?  A  great 
deal  arises  from  a  country  possessing  one  system  of  law,  being 
connected  with  a  country  possessing  a  different  system,  like  England 
and  Scotland,  and  these  countries  being  contiguous.  But  much 
the  greater  part  of  the  inconvenience  has  arisen  from  another 
source,  and  it  shows  the  danger  of  departing  from  sound,  solid,  and 
uniform  principles.  If  you  had  held,  originally,  that  a  marriage 
celebrated  in  Scotland,  not  bond  fidcy  by  parties  really  resident  there, 
but  by  parties  who  could  not  be  duly  married  here,  and  who  went 
to  Scotland  in  fraudem  legis  Anglicante,  to  escape  the  provisions  of 
the  English  Marriage  Act,  was  a  bad  marriage  in  England ;  if,  as 
you  ought  to  have  done,  you  had  held  by  that  opinion  generally, 
and  declared  that  it  was  a  bad  marriage,  and  that  you  would  not 
allow  persons  who  could  afford  to  go  to  Scotland,  for  the  purpose  of 
evading  the  Marriage  Act  (and  who  were  really  the  only  people 
contemplated  by  that  Act),  to  escape  its  provisions  by  this  Scotch 
journey ;  if,  instead  of  holding  that  to  be  a  good  proceeding,  and 
giving  it  effect,  you  had  said,  as  you  have  done  in  most  other  cases, 
"  this  is  done  in  fraudem  legis,  and  shall  not  prevail," — then  nine 
parts  in  ten  of  the  difficulties  we  now  labour  imder  would  not  have 
arisen.  Lord  Mansfield  always  spoke  of  these  marriages  as  void 
in  England  :  instead  of  following  his  opinion,  when  Crompton  v. 

[  •921  ]      Bearcroft  (i)  came  into  the  Consistorial  *Courts,  it  was  decided,  or 

(1)  Bull.  N.  P.  113. 
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is  supposed  to  have  been  decided,  in  favour  of  the  Scotch  marriage. 
I  have  often  lamented  that  we  have  no  account  of  that  important 
case,  except  in  a  passage  of  Mr.  Justice  BuUer's  Nisi  Frius.  In  the 
Court  of  Delegates,  a  judgment  was  pronounced  in  favour  of  the 
marriage ;  but  on  what  argument,  or  by  what  Judges,  I  know  not. 
I  only  know  that  there  have  been  doubts  expressed  concerning  the 
decision. 

Then  came  Ilderton  v.  Ilderton,  which  first  brought  the  question 
before  a  Court  of  Common  Law.  If  you  look,  my  Lords,  into  that 
case  as  reported  in  2nd  H.  Blackstone,  you  will  find  the  case  of 
Crompton  v.  Bearcroft  cited.  It  was  a  writ  of  dower,  to  which  iie 
unques  cLccmiple  was  pleaded ;  and  there  was  a  replication  by  the 
demandant  of  a  marriage  in  Scotland,  to  which  the  tenant  de- 
murred. This  demurrer  was  upon  two  grounds :  the  first  denied 
the  validity  of  a  Scotch  marriage  in  an  English  suit;  and  this 
ground  was  given  up  as  an  untenable  point.  The  party  never 
dreamed  of  arguing  it,  but  confined  the  argument  to  another  point, 
whether  there  ought  not  to  have  been  a  place  for  the  venue,  and 
whether  the  replication  ought  not  to  have  concluded  to  the  Bishop's 
certificate,  instead  of  concluding  to  the  country.  The  question  upon 
the  marriage  was  then  abandoned,  and  the  judgment  makes  no 
mention  of  it.  Ever  since  that  case,  the  point  has  been  held  to  be 
clear  that  a  Scotch  marriage,  however  plainly  and  grossly  infraiidem 
legis  Anglicana^  was  a  valid  marriage.  You  went  wrong  in  deciding 
that,  as  many  of  us  think ;  but  having  once  gone  wrong,  when  other 
kindred  questions  arose,  as  upon  the  validity  of  Scotch  divorces, 
you  ought  either  to  have  retraced  your  steps,  so  as  to  get  right 
again,  or  you  should  have  continued  acting  "^upon  the  same 
principles.  There  was  no  middle  course:  either  come  back  from 
your  error  in  Ilderton  v.  Ilderton,  and  Crompton  v.  Bearcroft,  or  go 
upon  the  same  principle :  either  hold  that  the  going  to  Scotland  in 
fraud  of  the  English  law  does  not  avail  in  any  way,  or  hold  that 
the  Scotch  proceeding,  however  fraudulent,  does  avail;  and  if  it 
makes  the  contract  valid,  that  it  also  validates  the  dissolution  of 
the  contract.  Instead,  however,  of  following  up  your  error,  you 
choose  to  hold  the  marriage  good,  but  the  dissolution  of  the 
marriage  bad.  See  what  interminable  confusion  you  have  thus 
got  into.  Now,  in  Lollexfs  case,  the  Judges  had  an  opportunity  of 
retracting  1  Iderton  v.  Ilderton,  and  Crom^yton  v.  Bearcroft ;  or  they 
might  have  said,  ''  the  cases  have  ruled  that  the  marriage  is  good  : 
then  so  must  the  divorce  be."  But,  instead  of  this,  they  maintained 
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BiBT-       the  validity  of  a  Scotch  marriage,  though  in  fraud  of  the  English 
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V.  law,  and  yet  they  held  that  a  Scotch  divorce  in  the  same  circomstances 

Vardill.  jg  utterly  invalid  ;  and  hence  arise  all  the  difficulties  and  disagree- 
ments by  which  we  are  now  surrounded.  I  am  sure  this  is  a  good 
reason  why  Judges,  in  deciding  important  questions,  should  adopt 
the  course,  when  they  have  gone  wrong,  of  at  once,  in  an  open  and 
manly  way,  retracing  their  steps,  rather  than  persist  in  their  error  ; 
but,  if  they  do  persist  in  their  error,  they  ought  to  do  it  out  and  out» 
though  to  the  inconvenience  of  parties,  and  not,  by  way  of  saving 
their  own  consistency,  inflict  on  the  people  what  is  proverbially  the 
most  miserable  of  all  thraldoms — that  of  a  vague  and  uncertain 
jurisprudence.  Instead  of  leaving  it  uncertain,  and  subjecting  the 
people  to  this  annoyance,  it  may  be  made  at  least  intelligible,  by 
being  made  consistent;  and  though  the  principle  was  originally 
[  •923  ]  wrong,  it  may  *be  made  to  tally  with  itself.  At  present  it  is 
inconsistent  with  itself.  The  principles  are  in  one  direction  upon 
one  ground,  and  in  another  direction  upon  another. 

I  do  hope  that  the  result  of  this  inquiry  will  be  the  settlement  of 
the  law,  and  I  cannot  speak  too  highly  of  the  ability  with  which 
the  argument  has  been  conducted.  The  question  is  now  ripe  for 
decision.  I  hope  that,  when  it  is  considered,  we  shall  have  the 
assistance  of  the  learned  Judges  in  giving  our  opinions.  We  shall 
give  our  opinions  with  all  due  deference  to  their  authority,  and  all 
the  disposition  possible  to  avail  ourselves  of  their  useful  aid,  but 
without  losing  the  regard  we  conscientiously  owe  to  our  own 
opinions;  not  forgetting,  certainly,  the  impression  which  may  be 
made  upon  us  by  the  opinions  of  the  learned  Judges,  but  coming  to 
a  deliberate  and  an  unfettered  consideration  of  a  question  of  such 
paramount  importance.  When  the  law,  as  it  now  stands,  has  been 
thus  settled,  then  those  ulterior  steps  may  be  taken,  which,  I 
apprehend,  can  alone  be  satisfactory  to  the  people  of  both  countries: 
I  mean,  the  final  settlement  of  the  law  by  an  Act  of  Parliament, 
declaratory  in  some  respects,  and  enacting  in  other  respects ;  thus 
laying  down  what  principles  of  law  shall  be  fitting  to  be  established 
for  the  two  countries. 

Lord  Wynford: 

My  Lords,  since  I  have  been  at  the  Bar,  now  nearly  fifty  years, 
I  have  never  heard  a  case  argued  with  more  ability  than  this  case 
has  been  argued  to-day. 

My  Lords,  the  question  which  was  put  to  the  learned  Judges 


VOL.  Li,j         1889.     H.  L.     7  CL.  &  FIN.  923—925.  167 

upon  the  former  occasion,  was  drawn  up  by  Lord  Lyndhurst  ;  and        Bibt- 
I  do  not  think  it  can  be  now  submitted  in  a  better  form.     I  wish  ^^ 

my  noble  *and  learned  friend  to  accomplish  his  object  of  reconciling  Vfi^^^^ 
the  law  of  Scotland  and  England  in  cases  similar  to  this,  but  I  fear 
there  will  be  great  difficulties  in  his  way.  I  cannot  help  thinking 
that  it  would  be  better  settled  by  different  decisions,  as  the  questions 
arose,  than  by  an  Act  of  Parliament.  We  shall,  however,  have  an 
opportunity  of  considering  the  question  when  the  Judges  have 
delivered  their  mature  opinions  on  the  case  that  is  now  under  our 
consideration. 

The  question,  in  the  form  proposed  by  the  Lord  Chancellor, 
was  agreed  to,  and  put  to  the  Judges,  who  required  time  to 
answer  it.  On  Monday  the  20th  of  July,  their  unanimous  opinion 
was  delivered  in  the  following  terms  by 

TiNDAL,  Ch.  J. : 

My  Lords,  the  facts  of  the  case  upon  which  your  Lordships 
propose  a  question  to  Her  Majesty's  Judges  are  these:  ''  A.  went 
from  England  to  Scotland,  and  resided  and  was  domiciled  there, 
and  so  continued  for  many  years,  till  the  time  of  his  death.  A. 
cohabited  with  M.,  an  unmarried  woman,  during  the  whole  period 
of  his  residence  in'  Scotland,  and  had  by  her  a  son  B.,  who  was 
bom  in  Scotland.  Several  years  after  the  birth  of  B.,  who  was  the 
only  son,  A.  and  M.  were  married  in  Scotland,  according  to  the  laws 
of  that  country.  By  the  laws  of  Scotland,  if  the  marriage  of  the 
mother  of  a  child  with  the  father  of  such  child  take  place  in 
Scotland,  such  child  bom  in  Scotland  before  the  marriage  is  equally 
legitimate  with  children  bom  after  the  marriage,  for  the  purpose  of 
taking  land,  and  for  every  other  purpose.  A.  died  seised  of  real 
estate  in  England,  and  intestate."  And  your  Lordships,  upon  the 
foregoing  state  of  facts,  found  this  question,  viz. :  ''  Is  B.  entitled 
to  such  property  as  the  heir  of  A.  ?  "  And  *in  answer  to  the  [  *925  ] 
question  so  proposed  to  us,  I  have  the  honour  to  state  to  your 
Lordships,  that  it  is  the  opinion  of  all  the  Judges  who  heard  the 
argument  that  B.  is  not  entitled  to  such  property  as  the  heir  of  A. 
We  have  indeed  reason  to  lament  that  we  have  been  deprived  of 
the  assistance  of  one  of  our  learned  brethren  who  heard  the  case 
argued  at  your  Lordships'  Bar,  the  late  Mr.  Justice  Vauguan; 
but  as  he  had  expressed  a  concurrent  opinion  upon  the  case  at 
a  meeting  held  immediately  after  the  argument,  I  feel  myself 
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justified  in  adding  the  authority  of  bis  name  to  that  of  the  other 
Judges. 

My  Lords,  the  grounds  and  foundation  upon  which  our  opinion 
rests  are  briefly  these :  That  we  hold  it  to  be  a  rule  or  maxim  of 
the  law  of  England,  with  respect  to  the  descent  of  land  in  England 
from  father  to  son,  that  the  son  must  be  bom  after  actual  marriage 
between  his  father  and  mother ;  that  this  is  a  rule  Jum  positiviy  as 
are  all  the  laws  which  regulate  succession  to  real  property,  this 
particular  rule  having  been  framed  for  the  direct  purpose  of 
excluding,  in  the  descent  of  land  in  England,  the  application  of  the 
rule  of  the  civil  and  canon  law,  by  which  the  subsequent  marriage 
between  the  father  and  mother  was  held  to  make  the  son  born 
before  marriage  legitimate ;  and  that  this  rule  of  descent  being  a 
rule  of  positive  law  annexed  to  the  land  itself,  cannot  be  allowed  to 
be  broken  in  upon  or  disturbed  by  the  law  of  the  country  where  the 
claimant  was  born,  and  which  may  be  allowed  to  govern  his  personal 
status  as  to  legitimacy,  upon  the  supposed  ground  of  the  comity  of 
nations. 

My  Lords,  to  understand  the  nature  and  force  of  this  rule  of  our 
law,  "that  the  heir  must  be  a  person  *born  in  actual  matrimony  in 
order  to  enable  him  to  take  land  in  England  by  descent,"  and 
to  perceive,  at  the  same  time,  the  positive  and  inflexible  quality  of 
this  rule,  and  how  closely  it  is  annexed  to  the  land  itself,  it  will  be 
necessary  to  consider  the  earlier  authorities  in  which  that  rule 
is  laid  down  and  discussed,  both  before  and  subsequently  to  the 
Statute  of  Merton,  and  more  particularly  the  legal  construction 
and  operation  of  that  statute. 

If  we  take  the  definition  of  heir  which  Lord  Coke  adopts  from  the 
ancient  text  writers,  and  which  is  borrowed  originally  from  the 
Roman  law  (Coke  upon  Littleton,  7  b),  viz.  that  he  is  "ex  justis 
nuptiis  procreatus,"  the  very  description  points  at  a  marriage 
celebrated  according  to  the  rules,  requisites,  and  ritual  of  the  civil 
or  Roman  law.  "  Operae  pretium  est  scire  quid  sint  justae  nuptiie," 
says  Huber  (Lib.  23,  lib.  tit.  2,  de  Ritu  Nuptinum).  He  adds,  "  In 
promptu  est  Justiniani  Responsio  sunt  ea  quae  secundum  praecepta 
legum  contrahuntur." 

But  to  refer  to  the  "  Mirror  of  Justices,"  perhaps  the  veiy  earliest 
of  our  text  books,  it  is  there  laid  down  in  page  70  as  an  admitted 
principle,  "that  the  common  law  only  taketh  him  to  be  a  son  whom 
the  marriage  proveth  to  be  so."  Glanville,  who  wrote  in  the  reign 
of  Henry  II.  (probably  about  half  a  century  before  the  passing  of 
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the  Statute  of  Merton),  in  book  7,  chapter  13,  Btates  that  "  Neither        Bibt- 
a  bastard  nor  any  person  not  born  in  lawful  wedlock,  can  be,  in  the  v. 

legal  sense  of  the  term,  an  heir ;  but  if  any  one  claims  an  inherit-  Vabdill. 
ance  in  the  character  of  heir,  and  the  other  party  object  to  him 
that  he  cannot  be  heir  because  he  was  not  bom  in  lawful  wedlock, 
then  indeed  the  plea  shall  cease  in  the  King's  Court,  and  the 
Archbishop,  or  Bishop  of  the  place,  shall  be  commanded  *to  [  *927  ] 
inquire  concerning  such  marriage,  and  to  make  known  his  decision 
either  to  the  King  or  his  Justices."  He  then,  in  chapter  14,  gives 
the  form  of  the  writ,  which  will  be  found  not  unimportant  to  the 
present  inquiry,  namely, — "  The  King  to  the  Archbishop:  Health. — 
W.  appearing  before  me  in  my  Court,  has  demanded  against  B., 
his  brother,  certain  land,  and  in  which  the  said  B.  has  no  right,  as 
W.  says,  because  he  is  a  bastard  born  before  the  marriage  of  their 
mother;  and  since  it  does  not  belong  to  my  Court  to  inquire 
concerning  bastardy,  I  send  these  unto  you,  commanding  you  that 
vou  do,  in  the  Court  Christian,  that  which  belongs  to  you ;  and 
when  the  suit  is  brought  to  its  proper  end  before  you,  inform  me 
by  your  letter  what  has  been  done  before  you  concerning  it. 
Witness,"  &c. 

Your  Lordships  will  observe  the  form  of  this  writ;  how  precisely 
it  puts  the  objection  against  the  heir's  title  upon  the  very  rule 
of  the  English  law,  "  that  he  was  born  before  the  marriage  of  his 
mother ;  "  by  which  it  is  necessarily  implied  that  the  marriage  of 
the  parents  had  subsequently  taken  place.  Now  if  the  question  had 
been  put  generally  on  the  fact,  whether  any  marriage  had  taken 
place,  or  upon  the  legality  of  such  marriage  as  had  taken  place ;  to 
such  a  question  of  general  bastardy,  as  it  is  called,  the  Bishop 
would  have  found  no  diflSculty  in  answering,  for  the  answer  to 
that  question  would  have  been  purely  and  exclusively  determinable 
by  the  sprnthal  law.  But  as  the  canon  law,  on  the  one  hand,  held 
that  the  subsequent  marriage  of  the  parents  made  the  antenatus 
legitimate,  and  as  the  common  law  of  England,  on  the  other  hand, 
held  that  such  antenatus  was  not  legitimate  for  the  purpose  of 
inheriting  land  in  England,  if  the  question  bad  gone  in  the  general 
form,  the  answer  of  the  Bishop  would  have  certified  such  antenatus 
*to  have  been  legitimate.  The  law,  therefore,  framed  the  question  [  •928  j 
in  the  precise  form  contained  in  the  writ,  namely,  a  question  of 
special  bastardy,  proving  thereby  how  closely,  and  with  how  much 
jealousy,  the  law  adhered  to  the  rule  of  descent  before  pointed  out. 
Now,  the  question  so  framed  did  obviously  place  the  Bishop  in 
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iurt-  extreme  diflSculty  in  making  answer  thereto ;  a  diflSculty  which  was 
WHISTLE  ^^^y  much  increased  by  the  constitution  of  Pope  Alexander  III., 
Vabdilu  which  had  been  issued  very  recently  before  the  time  when  Glanville 
wrote,  viz.  in  the  sixth  year  of  King  Henry  11. ;  by  which 
constitution  (in  part  set  out  by  Lord  Coke,  2nd  Institute,  96)  it  was 
ordained  "  that  children  born  before  solemnization  of  matrimony, 
where  matrimony  followed,  should  be  as  legitimate  to  inherit  unto 
their  ancestors  as  those  that  are  bom  after  matrimony ;  "  and  it  is 
upon  the  subject  of  this  constitution  that  Glanville  is  commenting 
in  his  15th  chapter,  when  he  says,  ''Upon  this  subject,  it  hath 
been  made  a  question  whether,  if  any  one  was  begotten  or  bom 
before  the  father  married  the  mother,  such  son  is  the  lawful  heir 
if  the  father  afterwards  married  his  mother?  Although,  indeed, 
the  canons  and  the  Boman  laws  consider  such  son  as  the  lawful 
heir,  yet,  according  to  the  law  and  custom  of  this  realm,  he  shall  in 
no  measure  be  supported  as  heir  in  his  claim  upon  the  inheritance, 
nor  can  he  demand  the  inheritance  by  the  law  of  the  realm.  But 
yet,  if  a  question  should  arise  whether  such  son  was  begotten 
or  born  before  marriage  or  after,  it  should,  as  we  have  observed,  be 
discussed  before  the  Ecclesiastical  Judge,  and  of  his  decision  he 
shall  inform  the  King  or  his  Justices ;  and  thus,  according  to  the 
judgment  of  the  Court  Christian  concerning  the  marriage,  namely, 
[  *929  ]  whether  the  demandant  was  born  or  begotten  before  ^marriage 
contracted  or  after,  the  King's  Court  shall  supply  that  which 
is  necessary  in  adjudging  or  refusing  the  inheritance  respecting 
which  the  dispute  is ;  so  that  by  its  decision  the  demandant  shall 
either  obtain  such  inheritance  or  lose  his  claim." 

The  Bishops  being  placed  in  the  difficulty  of  this  conjUctus  legiim 
by  reason  of  the  precise  form  of  the  King's  writ,  at  length,  at  the 
Parliament  holdeu  at  Merton,  in  the  20th  Henry  III.,  the  statute 
was  framed,  which  will  be  found  to  have  a  strong  and  direct 
application  to  the  present  question.  That  statute  has  not  upon  the 
original  roll  the  title  prefixed  thereto,  upon  which  observations  were 
made  at  your  Lordships'  Bar,  that  it  showed  the  intention  of  the  law 
to  have  been  no  more  than  to  declare  the  personal  status  of  those 
who  are  described  in  such  statute.  In  the  edition  of  the  statutes 
published  under  the  commission  from  the  Crown,  there  is  no  other 
than  the  general  title  **  Provisiones  de  Merton;"  and  no  more 
argument  can  justly  be  built  upon  the  title  prefixed  in  some  editions 
of  the  statutes,  than  upon  the  marginal  notes  against  its  different 
sections.     That  statute  or  provision  of  Merton  runs  thus,  viz. : 


TOL.  LI.]         18S9.    H.  L.    7  CL.  &  FIN.  929—981.  171 

"  To  the  King's  writ  of  bastardy,  whether  any  one  being  bom  before        birt- 
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matrimony  may  inherit  in  like  manner  as  he  that  is  born  after  r. 

matrimony,  all  the  Bishops  answered  that  they  would  not  nor  could  vardill. 
not  make  answer  to  that  writ,  because  it  was  directly  against  the 
common  order  of  the  church,  and  all  the  Bishops  instanted  the 
Lords  that  they  would  consent  that  all  such  as  were  bom  afore 
matrimony  should  be  legitimate,  as  well  as  they  that  be  bom 
within  matrimony,  as  to  the  succession  to  inheritance,  forasmuch 
as  the  church  accepteth  such  as  legitimate.  And  all  the  Earls  and 
Barons,  with  one  voice,  answered  that  they  would  not  ^change  the  [  *^'^  ] 
laws  of  the  realm  which  hitherto  had  been  used  and  approved." 

It  is  manifest  from  Bracton,  who  lived  and  wrote  in  the  time  of 
Henry  UI.,  that  shortly  after  the  Statute  of  Merton,  this  question 
of  special  bastardy  ceased  to  be  sent  to  the'Bishop,  and  became  the 
subject  of  inquiry  and  determination  in  the  King's  Courts.  In 
book  5th,  chapter  19,  after  stating  the  circumstances  attending  the 
Statute  of  Merton,  and  also  a  subsequent  council  holden  in  the 
same  year  before  the  King,  the  Archbishop,  the  Bishops,  Earls, 
and  Barons,  whose  names  he  gives,  it  is  ordered  that  the  words  in 
which  the  writ  shall  go  to  the  Bishop  shall  be,  "  Whether  such  a  one 
was  born  before  espousals  or  marriage,  or  after;  and  that  the 
Ordinary  shall  write  back  to  our  lord  the  King,  in  the  same  words, 
without  any  evasion  or  subtilty."  And  he  then  states,  it  was 
farther  ordered  at  that  council,  "  That  for  the  reasons  before  given, 
and  of  such  common  consent,  it  may  be  in  the  election  of  our  lord 
the  King  whether  he  will  demand  that  inquisition  to  be  taken  before 
the  Ordinary,  or  in  his  own  Court ;  because,  when  the  exception 
is  properly  taken,  the  answer  ought  not  to  be  obscure;"  and 
accordingly,  it  will  be  found,  by  reference  to  the  Year  Books, 
that  from  the  time  of  Edward  III.,  the  distinction  became  settled 
that  general  bastardy  shall  be  tried  by  the  Ordinary,  special 
bastardy  shall  be  tried  per  pais.  (See  the  various  authorities 
collected  in  Viner's  Abridgment,  title  Trial  Bastardy.) 

My  Lords,  the  extent  of  the  dominions  of  the  Crown  at  the  time 
of  the  passing  of  the  Statute  of  Merton  demands  particular 
attention.  Normandy,  Aquitaine,  and  Anjou,  were  then  under 
the  allegiance  of  the  King  of  England,  and  had  been  so  at  least 
from  the  commencement  of  the  reign  of  Henry  I.  Many  of  *the  [  *9n  ] 
nobles  and  other  subjects  of  the  King  had  large  possessions  both  in 
England  and  in  the  countries  beyond  sea.  Those  born  in  Normandy, 
Aquitaine,  or  Anjou  (as  also,  in  subsequent  periods  of  our  history. 
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BiBT-        those  born  in  Guienne,  Gascony,  Calais,  or  Toumay),  whilst  under 
-,;.  the  actual  dominion  of  the  Crown,  were  natural-born  subjects,  and 

VABDiLL.  ^Q^ij  inherit  land  in  England :  Calvin's  case  (i).  Many  of  the 
very  persons  who  attended  at  the  coronation  of  Henry  III.,  the 
occasion  on  which  the  Parliament  met  at  Merton  and  the  statute 
was  passed.  Bishops  and  Earls  and  Barons,  are  known  from 
history,  and  would  so  appear  from  their  very  names  and  titles, 
to  have  been  of  foreign  lineage,  if  not  of  foreign  birth,  and  were,  at 
all  events,  well  acquainted  with  the  rule  of  law  which  was  then  so 
strongly  contested :  yet,  notwithstanding  the  rule  of  the  civil  and 
canon  law  prevailed  in  Normandy,  Aquitaine,  and  Anjou,  by  which 
the  subsequent  marriage  makes  the  antenatus  legitimate  for  all 
purposes  and  to  all  intents;  and  notwithstanding  the  precise 
question  then  under  discussion  was  whether  this  rule  should 
govern  the  descent  of  land  locally  situate  in  England,  or  whether 
the  old  law  and  custom  of  England  should  still  continue  as  to  such 
land,  under  which  the  antenaUis  was  incapable  to  take  land  by 
descent, — there  is  not  the  slightest  allusion  to  any  exception  in  the 
rule  itself  as  to  those  bom  in  the  foreign  dominions  of  the  Crown, 
but  the  language  of  the  rule  is,  in  its  terms,  general  and  universal 
as  to  the  succession  to  land  in  England.  The  question  is,  whether, 
after  the  declaration  made  by  that  statute,  one  of  the  King's 
subjects,  bom  in  Normandy,  or  Aquitaine,  or  Anjou,  under  the 
circumstances  supposed  by  your  Lordships,  could  have  inherited 
land  in  England  ?  It  is  not  so  much  a  parallel  case  with  the 
[  *9S2  ]  ^present ;  it  is  the  very  case  itself ;  and  it  seems  impossible  to 
contend  that  such  would  have  been  held  to  be  the  law.  In  the 
first  place,  there  is  no  other  form  of  any  writ  to  the  Bishop  than 
the  old  form  given  in  Glanville  and  Bracton,  which  raises  the 
express  point  whether  the  claimant  was  born  or  not  before  espousals 
and  matrimony  of  his  father  and  mother  :  and  if  the  question  was 
brought  before  a  jury,  as  afterwards  became  the  course  of  pro- 
ceeding, then  there  was  no  other  than  that  precise  issue  which 
could  be  raised  upon  the  record.  Further,  if  the  question  was  sent 
to  the  Bishop,  it  must  have  been  sent  to  the  Bishop  of  the  diocese 
where  the  action  was  brought,  that  is,  where  the  land  was  situate, 
and  not  to  the  Bishop  of  the  diocese  where  the  party  whose 
legitimacy  is  disputed  was  born  (see  the  book  of  Assisa,  85,  pi.  7) ; 
which  case  seems  not  obscurely  to  indicate,  that  if  the  birth  had 
been  in  France,  the  trial  would  be  still  before  the  English  Bishops ; 

(1)  7  Co.  Rep.  20  b. 
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for  Skipwith,  a  Judge  of  the  Common  Pleas,  is  made  to  say  there,        bibt- 
"  You  may  carry  your  proofs  before  him  in  what  place  you  please,  r. 

in  England,  or  from  France."  Again,  the  contest  above  adverted  v^R^^^^- 
to  was  a  contest  between  the  ancient  law  and  custom  of  England, 
on  the  one  hand,  and  the  canon  law  on  the  other,  which  should 
prevail  as  to  the  hereditary  succession  to  land  in  England :  canon 
and  civil  law  being  acknowledged  and  prevailing  in  England  in  all 
other  respects,  with  the  single  exception  of  its  application  to  the 
descent  of  land ;  the  same  canon  and  civil  law  prevailing  in  the 
foreign  dominions  of  the  Grown  generally,  and  without  any 
exception.  There  seems,  therefore,  no  reasonable  or  probable 
ground  for  the  surmise  of  any  intention  in  the  law-makers  of 
that  day,  that,  with  the  general  refusal  and  repudiation  of  this 
rule  of  the  civil  and  canon  law  as  to  the  hereditary  succession 
to  land  in  England,  there  should  be  a  tacit  *exception  in  favour  of  [  *^^  1 
a  claimant  bom  beyond  the  seas.  Again,  the  custom  would  rather 
seem  to  be  one  which  applies  to  the  land  itself,  and  not  to  the 
person  only  of  the  claimant,  according  to  an  observation  of  Bracton, 
in  the  place  above  cited,  when,  discussing  the  very  point  of  the 
exception  on  the  ground  of  bastardy,  he  says,  "that  every  kingdom 
hath  its  own  customs  differing  from  those  of  others.  For  there 
may  be  one  custom  in  the  kingdom  of  England,  and  another  in  the 
kingdom  of  France,  as  to  succession."  And  it  would  be  singular 
indeed,  if  any  such  exception  existed,  that  neither  Bracton,  who 
wrote  with  so  much  diffuseness  on  this  very  question  at  the  time  of 
this  notable  refusal  of  Parliament  to  alter  the  law,  nor  the  author 
of  Fleta,  nor  any  of  the  other  early  writers,  should  have  left  the 
slightest  vestige  of  an  allusion  to  such  exception  in  the  rule. 

On  the  contrary,  the  observation  of  Lord  Coke,  2nd  Institute,  98, 
although  not  made  in  any  case  in  a  court  of  law,  proves,  in  a 
manner  which  leaves  no  doubt,  what  would  have  been  the  opinion 
of  that  great  lawyer  upon  the  point  now  under  discussion,  if  it  had 
arisen  in  his  time :  "  Some  have  written,"  he  says,  "  that  William 
the  Conqueror,  being  born  out  of  matrimony,  Eobert,  his  reputed 
father,  did  after  marry  Arlot,  his  mother,  and  that  thereby  he  had 
right  by  the  civil  and  canon  law ;  but  that  is  contra  legem  Anglice, 
as  here  it  appeareth."  This  is  in  effect  saying,  although  born  in 
Normandy,  and  legitimated  in  Normandy  by  the  subsequent 
marriage  of  his  father  and  mother  there,  so  that  he  could  inherit 
land  in  Normandy,  yet  as  to  land  in  England  he  could  not  take 
it  by  descent,  for  the  same  law  would   be  the  law  of  descent  of 
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BiRT-        a  kingdom  and  of  land  within  it.     This  is  the  very  case  now  put  to 

WHISTLK         ,      T    ,         ,  T       ,  ,  . 

r.  the  Judges  by  your  Lordships. 

^934 T  ^^  therefore  appears  to  be  the  just  conclusion  from  these  premises, 

that  the  rule  of  descent  to  English  land  is,  that  the  heir  must 
be  bom  after  actual  marriage  of  his  father  and  mother,  in  order  to 
enable  him  to  inherit ;  and  that  this  is  a  rule  of  a  positive  inflexible 
nature,  applying  to  and  inherent  in  the  land  itself  which  is  the 
subject  of  descent,  of  the  same  nature  and  character  as  that  rule 
which  prohibited  the  descent  of  land  to  any  but  those  who  were  of 
the  whole  blood  to  the  last  taker,  or  like  the  custom  of  gavelkind  or 
borough-English,  which  cause  the  land  to  descend,  in  the  one  case, 
to  all  the  sons  together  ;  in  the  other,  to  the  younger  son  alone. 

And  if  such  be,  as  it  appears  to  us  to  be,  the  rule  of  law  which 
governs  the  descent  of  land  in  England,  without  any  exception, 
either  express  or  implied  therein,  on  the  score  of  the  place  of  birth 
of  the  claimant,  it  remains  to  be  considered  whether,  by  any 
doctrine  of  international  law,  or  by  the  comity  of  nations,  that  rule 
is  to  be  let  in  by  which  B.,  being  held  to  be  legitimate  in  his  own 
country  for  all  purposes,  must  be  considered  as  the  heir-at-law  in 
England. 

The  broad  proposition  contended  for  on  the  part  of  the  plaintiff 
in  error  is,  that  legitimacy  is  a  personal  status  to  be  determined  by 
the  law  of  the  country  which  gives  the  party  birth ;  and  that,  when 
the  law  of  that  country  has  once  pronounced  him  to  be  legitimate, 
he  is,  by  the  comity  of  international  law,  to  be  considered  as 
legitimate  in  every  other  country  also,  and  for  every  purpose :  and 
it  is  then  contended  that,  as  by  the  Scotch  law  there  i^  a  presumptio 
juris  et  de  jure^  that,  under  the  circumstances  supposed,  the  parents 
of  B.  were  actually  married  tio  each  other  before  the  birth  of  B., 
such  presumption  of  the  Scotch  law,  by  which  his  legitimacy  is 
[  *9So  ]  effected,  must  *also  be  adopted  and  received  to  the  same  extent  in 
the  English  as  in  the  Scotch  courts  of  justice. 

Now,  there  can  be  no  doubt  but  that  marriage,  which  is  a 
personal  contract,  when  entered  into  according  to  the  rites  of  the 
country  where  the  parties  are  domiciled  and  the  marriage  celebrated, 
would  be  considered  and  treated  as  a  perfect  and  complete  marriage 
throughout  the  whole  of  Christendom. 

But  it  does  not  therefore  follow,  that,  with  the  adoption  of  the 
marriage  contract,  the  foreign  law  adopts  also  all  the  conclusions 
and  consequences  which  hold  good  in  the  country  where  the 
marriage  was  celebrated.    That  the  marriage  in  question  was  not 
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celebrated  in  fact  until  after  the  birth  of  B.  is  to  be  assumed  from        birt- 

WHISTLE 

the  form  of  the  question.    Indeed,  except  on  that  supposition,  there  «. 

would  be  no  que^ion  at  all.  Does  it  follow,  then,  that  because  the  V-^^'^J^^- 
Scot-ch  hold  a  marriage  celebrated  between  the  parents  after  the 
birth  of  a  child  to  be  conclusive  proof  of  an  actual  marriage  before, 
a  foreign  country,  which  adopts  the  marriage  as  complete  and 
binding  as  a  contract  of  marriage,  must  also  adopt  this  consequence? 
Xo  authority  has  been  cited  from  any  jurist  or  writer  on  the  subject 
of  the  law  of  nations  to  that  effect.  Nothing  beyond  the  general 
proposition  that  a  party  legitimate  in  one  country,  is  to  be  held 
legitimate  all  over  the  world.  Indeed,  the  ground  upon  which 
this  conclusion  of  B.'s  legitimacy  is  made  by  the  Scotch  law,  is 
not  stated  to  us,  and  we  have  no  right  to  assume  any  fact  not 
contained  ^n  the  question  which  your  Lordships  have  proposed 
to  us.  We  may  however  observe  that,  in  the  course  of  the 
argument  at  your  Lordships'  Bar,  the  ground  has  been  variously 
stated,  upon  which  the  laws  of  different  countries  have  arrived 
at  the  same  conclusion.  It  was  asserted  *that,  by  the  laws  of  [  *936  ] 
Scotland,  the  subsequent  marriage  is  not  to  be  taken  to  be  the 
marriage  itself,  but  only  evidence,  though  conclusive  in  its  nature, 
of  the  marriage  prior  to  the  birth  of  B. ;  that  the  canon  law  rests 
the  legitimacy  of  the  son  bom  before  such  marriage  upon  a  ground 
totally  different,  viz.  that  having  been  born  illegitimate,  he  is  made 
legitimate,  UgitimatuSy  by  the  subsequent  marriage,  by  a  positive 
rale  of  law,  on  account  of  the  repentance  of  his  parents :  whereas, 
by  the  Scotch  law,  a  marriage  previous  to  his  birth  is  conclusively 
presumed,  so  that  he  always  was  legitimate,  and  his  parents  had 
nothing  to  repent  of.  Pothier,  on  the  other  hand  (Contrat  de  Mar. 
part.  V.  ch.  2,  art.  2),  when  he  speaks  of  the  effect  of  a  subsequent 
marriage,  in  legitimating  children  born  before  it,  disclaims  the 
authority  of  the  canon  law,  nor  does  he  mention  any  fiction  of  an 
antecedent  marriage,  but  rests  the  effect  upon  the  positive  law  of 
the  coimtry.  He  first  instances  the  custom  of  Troyes,  "  Les  enfans 
nes  hors  manage  De  Soluto  et  Soluta  puis  que  le  pere  et  la  mere 
s'epoasent  Tun  Tautre,  succedent  et  viennent  a  partage  avec  les 
autres  enfans  si  aucuns  [il]  y  a;"  and  then  adds,  "that  it  is  a 
common  right  received  throughout  the  whole  kingdom." 

Now,  it  could  never  be  contended  by  any  jurist,  that  the  law  of 
England  in  respect  to  the  succession  of  land  in  England,  would  be 
bound  to  adopt  a  positive  law  of  succession  like  that  which  holds  in 
France,  the  distinction  being  so  well  known  between  laws  that 
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BiRT-       relate  to  personal  status  and  personal  contracts,  and  those  which 

r,  relate  to  real  and  immovable  property  ;  for  which  it  is  unnecessary 

\  ARDiLL.     ^Q  make  reference  to  any  other  authority  than  that  of  Dr.  Story,  in 

his  admirable  Commentaries  on  the  Conflict  of  Laws.  (See  sections 

[  *937  ]       480  and  following,  where  all  the  authorities  *are  brought  together). 

And  if  such  positive  law  is  not  upon  any  principle  to  be  introduced 

to  control  the  English  law  of  descent,  what  ground  is  there  for  the 

introduction  into  the  English  law  of  descents,  not   only  of  the 

contract   of    marriage    observed    in    another    country,   which    is 

admitted  to  be  adopted,  biit  also  of  a  fiction  with  respect  to  the  time 

of  the  marriage  ?  that  is,  in  effect,  of  a  rule  of  evidence  which  the 

foreign  country  thinks  it  right  to  hold. 

But  admitting,  for  the  sake  of  argument,  and  we  are  not  called 
upon  to  give  our  opinion  on  that  point,  that  B.,  legitimate  in 
Scotland,  is  to  be  taken  to  be  legitimate  all  over  the  world ;  the 
question  still  recurs,  whether,  for  the  purpose  of  constituting  an 
heir  to  land  in  England,  something  more  is  not  necessary  to  be 
proved  on  his  part  than  such  legitimacy;  and  if  we  are  right  in  the 
grounds  on  which  we  have  rested  the  first  point,  one  other  step  is 
necessary,  namely,  to  prove  that  he  was  born  after  an  actual 
marriage  between  his  parents ;  and  if  this  be  so,  then,  upon  the 
distinction  admitted  by  all  the  writers  on  international  law%  the 
lex  loci  rei  sita  must  prevail,  not  the  law  of  the  place  of  birth. 

My  Lords,  in  the  course  of  the  discussion,  some  stress  appears 
to  have  been  placed  on  the  argument,  that  if  B.  had  died  before  A. 
the  intestate,  leaving  a  child,  such  child  might  have  inherited  to  A., 
tracing  through  his  legitimate  parent ;  and  then  it  was  asked  if  the 
child  might  inherit,  why  might  not  the  parent  himself  inherit? 
But  the  answer  to  that  supposed  case  appears  to  be,  that  if  the 
parent  be  not  capable  of  inheriting  himself,  he  has  no  heritable 
blood  which  he  can  transmit  to  his  child  ;  so  that  the  child  could 
not,  under  the  assumed  facts,  have  inherited,  and  the  question 
[  *938  ]  therefore  becomes,  in  truth,  the  same  with  *that  before  us.  The 
case  supposed  would  be  governed  by  the  old  acknowledged  rule  of 
descent :  **  Qui  doit  inheriter  al  pere,  doit  inheriter  al  fitz." 

My  Lords,  the  two  decided  cases  that  have  been  relied  upon 
in  the  course  of  argument,  that  of  Shedden  v.  Patrick,  and  that 
of  the  Strathmm^e  Peerage,  do  not,  upon  consideration,  create  any 
real  difficulty.  Those  cases  decide  no  more  than  that  no  one  can 
inherit  without  having  the  personal  status  of  legitimacy ;  a  point 
upon  which  all  agree ;  but  they  are  of  no  force  to  establish  the 
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main  point  in  dispute  in  this  case,  viz.  that  such  personal  status        bibt- 
is  sufficient  of  itself  to  enable  the  claimant  to  succeed  as  heir  to      ^**'^tle 
land  in  England.  Vardill. 

Upon  the  whole,  in  reporting  to  your  Lordships  as  the  opinion  of 
the  Judges,  '*  that  £.  is  not  entitled  to  the  real  property  as  the  heir 
of  A.,"  I  am  bound  at  the  same  time  to  state,  that  although  they 
agree  in  the  result,  they  are  not  to  be  considered  as  responsible  for 
all  the  grounds  and  reasons  on  which  I  have  endeavoured  to  support 
and  to  explain  such  opinion. 

The  Lord  Chancellor: 

My  Lords,  the  subject  upon  which  your  Lordships  have  had  the 
opinion  of  the  Judges  is  of  so  much  importance,  and  the  learning 
contained  in  that  able  opinion  is  of  such  a  description,  as,  in  my 
opinion,  to  require  further  consideration.  I  shall  therefore  propose 
to  your  Lordships,  that  the  further  consideration  of  this  case  be 
postponed. 

Lord  Brougham  : 

My  Lords,  I  perfectly  agree  in  opinion  with  my  noble  and  learned 
friend.  It  is  quite  impossible  to  express  more  strongly  than  I 
desire  to  do,  the  obligations  which  I  think  your  Lordships  and  the 
law  are  under  to  the  learned  *  Judges  for  the  very  able,  elaborate,  [  '^39  ] 
and  lucid  opinion  they  have  given.  My  Lords,  it  is  perhaps  enough 
to  say  respecting  this  opinion  of  the  learned  Judges,  that  in  a  case 
which  has  undergone  argument  in  every  form  for  somewhere  about 
twelve  years  past  (both  in  the  sister  kingdom  and  here),  first,  in 
the  different  Courts  of  Westminster  Hall,  and,  next,  at  your 
Lordships'  Bar;  upon  which  the  learned  Judges  in  the  Courts 
below,  upon  former  occasions,  in  deciding  the  question  submitted 
to  them,  and  the  learned  Judges  here  in  assisting  your  Lordships, 
have  given  their  opinions  and  discussed  the  points — nevertheless, 
at  the  eleventh  hour,  as  it  were,  and  at  the  very  end  of  this  long- 
continued  discussion,  very  great  new  light,  if  I  may  so  express  it, 
has  been  thrown  upon  the  question  by  the  reasonings  of  the  learned 
Judges^  and  very  important  additions  have  been  made  by  the  argu- 
ments to-day,  to  those  arguments  and  to  that  learning  which  had 
been  brought  to  bear  upon  that  question  in  its  former  stages,  in 
your  Lordships'  House,  iix  Westminster  Hall,  and  in  the  Courts  of 
Scotland. 

Under  these  circumstances,  my  Lords,  it  is  not  for  me  to  say 

B.B. VOIi.  LI.  12 
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BiBT-       'that  the  opinion,  or  rather  the  leaning  of  opinion,  which,  it  is  well 

TI7  If  Tg'T  f-E 

,..  known  to  your  Lordships,  I  formerly  expressed,  is  not  materially 

Vardill.  affected  by  the  quite  new  form  in  which  the  argument  is  now  placed. 
I  am,  however,  by  no  means  prepared  to  state  that  I  shall,  on 
reconsidering  the  reasons  of  the  learned  Judges,  now  submitted  to 
your  Lordships,  find  a  sufficient  answer  to  the  difficulties  which 
formerly  pressed  upon  me,  which  I  very  fully  stated  to  your 
Lordships,  I  think,  in  the  year  1836  (i). 
[  •940  ]  Upon  these  grounds  I  entirely  agree  with  my  noble  *and  learned 

friend,  in  thinking  that  the  further  consideration  of  this  case  ought 
to  be  postponed.  I  ought  to  add,  that  in  the  whole  of  the  first  part 
of  the  reasoning  of  the  learned  Judges,  I  was  prepared  to  agree : 
what  I  have  doubted  is  the  latter  part  of  the  reasoning.  One 
thing,  my  Lords,  has  struck  me ;  that  supposing  your  Lordships 
shall  ultimately  be  of  opinion  that  you  ought  to  decide  in  favour  of 
the  defendant  in  error,  and  to  affirm  the  judgment  of  the  Court 
below,  it  will  be  absolutely  necessary  that  the  Legislature  should 
interfere,  in  order  to  allay  the  evils  which  will  arise  out  of  the 
conflict  of  laws  respecting  the  personal  status  in  the  two  parts  of 
the  kingdom. 

1840.        Lord  Brougham  : 

!^  '  My  Lords,  this  was  an  ejectment  brought  to  recover  posERession 

of  lands  situated  in  Yorkshire ;  and  a  verdict  being  taken,  subject 
to  a  special  case  for  the  opinion  of  the  Court  of  King's  Bench 
(from  which  the  record  came),  with  leave  for  either  party  to  turn  it 
into  a  special  verdict,  it  came  before  this  House  by  writ  of  error, 
and  was  twice  argued — first,  in  1880,  when  the  Judges  attended 
and  gave  their  opinion  through  the  Chief  Baron  (Sir  William 
Alexander),  and  again  in  1889,  when  your  Lordships  also  had 
the  assistance  of  the  Judges,  who  have  now  given  their  opinion 
through  the  Chief  Justice  of  the  Common  Pleas.  The  question 
raised  by  the  special  verdict,  and  argued  upon  these  several 
occasions,  is  this,  whether  a  person  born  in  Scotland,  of  parents 
domiciled  there  and  married  there,  but  intermarrying  after  his 
birth,  and  who,  by  the  law  of  Scotland,  is  legitimate  in  consequence 
of  that  subsequent  marriage,  can  take  real  estate  in  England  as 
heir  ?  The  Court  below  held  that  he  could  not ;  and  the  Judges 
have  all  agreed  in  this  opinion. 
[  941  ]  When,  in  1835,  I  took  the  liberty  of  calling  the  attention  of  your 

(1)  See  ante,  p.  147  e*  $eq. 
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Lordships  to  this  question,  I  pointed  out  what  appeared  to  me  to        bibt- 
have  been  material  defects  in  the  argument  both  below  and  here,      ^^^^^^^ 
on  the  part  of  the  defendant  in  error;  that  is,  in  behalf  of  the     vabdill. 
jadgment  below.     The  learned  and  elaborate  opinion  last  given  by 
the  Judges,  has  made  very  valuable  additions  to  the  clear  and  able, 
though  more  succinct  statement,  given  upon  the  former  occasion. 
It  is  now  for  your  Lordships  finally  to  dispose  of  the  case ;  and 
I  deem  it  my  duty  to  offer  a  few  remarks  upon  the  subject,  on 
account  of  its  great  importance,  and  more  especially  of  the  bearing 
which  the  principles  connected  with  it,  and  about  to  be  recognised 
in  your  decision,   must  almost  unavoidably    have    upon    other 
questions. 

While  I  willingly  acknowledge  the  great  value  of  the  assistance 
which  we  have  received  from  the  learned  Judges  upon  this  occasion, 
I  feel  convinced  that  there  are  several  matters  which  still  remain  to 
be  considered,  and  some  difficulties  to  be  got  over,  before  we  can 
with  perfect  confidence  rely  upon  the  conclusion  at  which  they  have 
arrived.  But  I  shall  rest  satisfied  with  referring  generally  to  the 
scope  of  the  argument  which  I  submitted  to  your  Lordships  upon 
the  former  occasion  (1885);  and  with  observing,  that  a  considerable 
portion  of  it  is  left  untouched  by  the  present  argument  of  the  learned 
Judges ;  and  that  I,  on  the  other  hand,  as  I  stated  on  hearing  their 
argument,  should  find  it  not  difficult  to  reach  a  conclusion  the 
opposite  of  theirs,  while  I  yet  admitted  a  very  large  portion  of  their 
positions.  In  the  observations  which  I  am  about  to  offer  upon  their 
argument,  I  purposely  abstain  from  anything  more  than  thus 
generally  referring  to  its  scope,  as  contrasted  with  that  of  the 
opposite  reasoning.  *What  I  wish  further  now  to  state  relates  [  ^942  ] 
to  the  detail  of  their  statement,  and  must  be  taken  as  inde- 
pendent of  any  general  answer  to  it ;  for  which  I  refer  to  what  I 
before  submitted  to  your  Lordships,  as  containing  that  answer  by 
anticipation. 

The  authorities  cited  by  the  learned  Judges,  especially  in  the 
earlier  part  of  their  opinion,  do  not  seem  conclusive;  as,  for  example^ 
Lord  Coke's  definition  of  heir,  "  exjnstis  nuptiis  procreatus,**  and  the 
text  in  the  Mirror,  *'  that  the  law  only  taketh  him  to  be  a  son  whom 
the  marriage  proveth  to  be  so."  These  and  other  authorities 
only  prove  the  dependence  on,  and  connexion  of,  legitimacy  with 
marriage,  or  the  inheritable  quality  with  marriage,  which  in  no 
part  of  the  argument  ever  could  have  been  denied.  The  text  in 
GlanviUe  seems  at  first  to  take  the  distinction  between  legitimacy 
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BiBT.        generally  or  absolately,  and  legitimacy  by  being  bom  in  la'n^al 
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J,.  wedlock,  as  connected  with  right  to  inherit ;  for  it  says,  "  neither 

Vabdill.  ^  bastard  nor  any  person  not  born  in  lawful  wedlock  can  ^be  an 
heir."  But,  in  a  subsequent  chapter,  the  writ  is  given,  and  ihsfi^ 
sets  forth  the  denial  by  the  demandant  of  the  tenant^s  right, 
"  because  he  is  a  bastard,  born  before  marriage  of  the  parents^;." 
which  seems  to  indicate  that  the  marriage  was  required  to  precede 
the  birth  only  in  order  to  negative  the  bastardy :  the  writ,  indeed/ 
adds,  that  it  does  not  belong  to  the  temporal  Court  to  inquife 
concerning  bastardy,  wherefore  it  is  sent  to  the  Court  Christian.. 

It  is  said  that  the  law  frames  the  writ  for  the  purpose  of  prevent- 
ing the  Court  Christian  from  answering  the  question  according  to 
the  canon  or  civil  law :  nevertheless,  the  Bishops  were  not  compelled, 
by  the  exigency  of  the  writ,  to  confine  themselves  to  the  question 
[  *9iS  ]  whether  the  party  was  bom  before  or  since  *marriage,  because  the 
bastardy  is  introduced  in  terms,  as  well  as  the  birth  and  marriage. 

A  council,  however,  was  held  soon  after  the  Parliament  of 
Merton ;  and  at  that  council  it  was  directed  that  the  writ  should 
merely  require  the  Ordinary  to  examine  the  date  of  the  birth,  and 
whether  before  or  after  marriage;  to  prevent,  as  is  said,  "any 
evasion  or  subtlety  "  on  the  part  of  the  ecclesiastical  authorities. 

The  argument  of  the  learned  Judges  upon  the  statute  (of  Merton) 
is  deserving  of  great  attention ;  nor  can  I  at  all  go  along  with  those 
who  have  contended,  both  in  the  Court  below  and  here,  that  it 
is  not  a  statute,  but  a  refusal  to  make  a  statute :  such  was  the 
contention  of  the  learned  Chief  Justice  (Tindal),  in  the  able 
argument  which  he  delivered  when  at  the  Bar  in  the  King's  Bench, 
against  the  decision  (i).  This  statute  is  only  different  from  other 
statutes,  inasmuch  as  it  is  in  substance  declaratory,  and  in  form 
somewhat  different  from  that  of  declaratory  Acts  in  modern  times. 
It  is  a  distinct  declaration  of  what  the  law  had  ever  been  before  the 
statute,  and  a  refusal  to  alter  it.  But  it  is  to  be  observed,  that  the 
Bishops,  in  calling  for  the  alteration,  put  their  demand  expressly 
on  the  ground  that  antenati  are  legitimate  by  the  canon  law ;  and  it 
is  in  consequence  of  their  legitimacy  that  the  Bishops  claim  the 
recognition  of  their  right  to  inherit.  The  Barons  only  affirm  that 
such  antenati  had  no  right  of  inheritance  by  the  common  law, 
without  saying  whether,  by  the  common  law,  they  were  legitimate 
or  not;  though  assuredly  the  common  law  is  understood  to  be 
declared  by  the  statute  against  their  legitimacy  universally  and  in 

(1)  5  B.  t&  C.  440. 
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X  all  respects,  as  well  as  with  respect  to  feudal  inheritance.     But  I 
agree  that  it  somewhat  *aids  the  view  taken  by  the  learned  Judges, 

*  wlien^^e  find  that  special  bastardy  ceased  from  the  time  of  the  statute 
to  be  tried  by  the  Bishop,  and  has  ever  since  been  tried  per  pais. 

It  may  be  remarked  that  the  proceeding  appears,  from  the  Grand 
Cpustumier,  to  have  been  a  writ  of  bastardy  general,  directed  to  the 
Ordinary ;  but  the  description  of  bastards  there  given  is  worthy  of 
attention:  " Sont  bastards  ceulx  qui  sont  engendres  hors marriage ; " 
and  th*en  immediately  it  goes  on  to  say,  ''mais  ceulx  qui  sont 
engendres  devant  le  marriage,  si  les  parens  epousent  depuis  la 
naissance,  ils  sont  legitimes;  "  so  that,  apparently,  though  born  de 
facto  out  of  wedlock,  they  were  in  contemplation  of  law  bom  within 
wedlock.  It  may  be  further  observed  that  Littleton,  sec.  188, 
in  treating  of  villenage,  gives,  as  the  reason  why  a  bastard  is  qtuisi 
nuUius  Alius,  that  he  cannot  be  heir  to  any  ''  pur  ceo  que  il  ne  poit 
enheriter  a  nuUuy." 

The  learned  Judges  object  to  the  observations  made  at  the  Bar 
upon  the  title  prefixed  to  the  chapter  in  question  of  the  statute ; 
namely,  that  this  title  showed  the  enactment  only  was  intended  to 
be  a  declaration  of  the  personal  status.  ''This  title,"  say  the 
learned  Judges,  ''  is  not  to  be  found  in  the  original  statute :  "  they 
refer  to  the  edition  published  by  the  Eecord  Commissioners,  where 
**  Provisiones  de  Merton  "  is  the  only  heading  of  the  Act ;  and  they 
add,  *'  that  no  more  argument  can  justly  be  built  upon  the  title 
prefixed  in  some  editions,  than  upon  the  marginal  notes  against  the 
difiierent  sections.'*  If,  however,  the  learned  counsel  at  your 
Lordships'  Bar  were  led  into  any  error  in  this  matter,  they  had 
very  high  example  in  going  astray ;  no  less  than  that  of  the  Court 
below,  whence  this  writ  of  error  is  brought,  and  where,  when  the 
*cause  was  first  decided,  one  of  the  learned  Judges  (i)  argued  in 
support  of  the  decision  now  under  revision,  on  the  ground  of  the 
heading  or  title.  "We  have  no  occasion,"  says  Mr.  Justice  Baylby, 
''  in  order  to  answer  the  question  who  is  Jueres,  to  go  beyond  the 
statute.  The  title  of  it  is,  '  He  is  a  bastard  who  is  born  before  the 
marriage  of  his  parents ; '  not  restraining  it  to  those  born  in 
England."  For  myself,  I  consider  the  assistance  to  be  equally 
slender  which  the  one  argument  and  the  other  derives  from  this 
title,  even  supposing  it  to  have  been  the  one  given  by  the  Legislature 
to  the  chapter  of  the  Act,  which  it  appears  not  to  have  been  ;  which 
indeed  it  could  not  have  been,  for  no  titles  at  all  were  put  on 

(1)  5  B.  &  C.  453. 
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BiRT-        statutes  till  the  11  Hen.  VII.,  as  is  said  by  Tbeby,  Ch.  J.,  in  Chance 
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V.  y.  Adams  (I). 

vabdill.         j  ^^  inclined  to  regard  as  the  most  important  part  of  the 
argument  of  the  learned  Judges,  their  observations  on  the  state  of 
the  Grown  dominions  at  the  making  of  the  statute.    This  point  had 
been  made  in  the  Court  below,  but  without  explanation,  and  not 
much  dwelt  upon.    The  Lobd  Chief  Justice  (Abbott)  takes  it, 
though  only  in  general  terms,  yet  quite  intelligibly  (2).  The  learned 
Judges  here  have    very   usefully   explained  the  argument,  and 
illustrated  it  by  important  remarks.     They  have  contended  that  an 
antenatus  within  the  King's  ligeance,  but  bom  in  Normandy  (which, 
by  the  way,  had  for  above  80  years  before  the  statute  ceased  to  be 
English  de  facto,  though  it  was  not  formally  ceded  till  25  years 
after),  Aquitaine,  and  other  provinces  where  the  civil  law  prevailed, 
could  not  have  inherited  land  in  England  under  the  statute,  chiefly 
[  '946  J      because  no  exception  is  there  made  per  expressiim  *of  such  persons, 
although  the  connexion  of  the  countries  would  naturally  call  the 
attention  of  the  Legislature  to  the  case,  and  because  no  tacit  or 
implied  exception  can  be  supposed,  in  favour  of  the  canon  law,  for 
Norman  subjects  of  the  Crown,  when  the  express  words  of  the  Act 
refuse  to  adopt  the  same  canon  law  for  English  subjects  of  the 
Crown.     The  silence  of  contemporary  writers,  as  Bracton  and  the 
author  of  Fleta,  is  very  justly  referred  to  in  aid  of  the  same 
conclusion.    The  other  reasoning  of  the  Judges  on  the  passage 
in  Bracton,  and  which,  as  well  as  the  reference  to  the  customs  of 
gavelkind  and  borough-English,  was  urged  below,  seems  there 
to  have  met  with  a  sufficient  answer  in  the  argument  at  the  Bar, 
that  those  authorities  apply  to  English  parties,  and  those  customs 
to  the  rule  of  succession ;  none  of  which  matters  is  disputed ;  so 
that  the  authorities  may  well  stand  with  the  opposite  argument. 
No  doubt,  if  the  fact  of  being  born  within  lawful  wedlock  be  as 
much  a  necessary  quality  to  the  character  of  heir  by  the  custom  of 
England,  as  the  fact  of  being  youngest  son  is  to  being  heir  by  the 
custom  of  borough-English  manors, — if   that  fact  of  being  bom 
within  lawful  wedlock  can  only  be  judged  of  according  to  the 
English  law,  and  admits  of  as  little  dispute  as  the  fact  of  being 
eldest  or  youngest  child — there  is,  and  there  must  be,  an  end  of  the 
question.     But  unless  these  things  are  so, — and  assuming  them  to 
be  so  is  begging  the  whole  question, — the  cases  put  have  no  useful 
application  to  the  one  in  hand. 

(1)  Hard.  325  :  Amb,  22 ;  1  Bl.  95.  (2)  5  B.  &  C.  452. 
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So  of  the  proposition  repeatedly  aflBrmed  below,  and  now  largely        Biet- 
stated  by  the  learned  Judges  here,   that  this  law  or  custom  is     ^^^^J^^ 
something  inherent  in  the  land— a  quality  .of  the  land  itself,  as  it     Vardill. 
were,  and  not  of  the  claimant.    This,  of  course,  would,  in  one 
sense,  ^decide  the  question  ;  but  then  it  would  beg  it  also :  in  any       [  *d47  ] 
other  sense  it  leaves  the  question  untouched ;  for  the  dispute  will 
still   arise, — what  description  of    person    is   that    to  which   the 
descendible  quality  of  the  land  carries  it  ? 

The  argument  drawn  by  the  learned  Judges  from  the  observation 
of  Lord  Coke,  in  the  2nd  Institute,  on  the  title  of  William  the 
Conqueror,  had  been  used  in  the  Court  below  (i).  The  passage  is 
not  very  clear ;  but  where  Lord  Coke  says,  that  some  held  William 
the  Conqueror  "  to  have  had  right  by  the  civil  and  canon  law  "  (in 
consequence  of  the  subsequent  marriage  of  his  parents),  he  is,  I 
presume,  supposed  to  mean  right  to  the  Crown  of  England,  as 
nearest  maternal  relative  to  Edward  the  Confessor;  which  he 
certainly  was,  being  grandson  to  his  maternal  uncle,  Bichard  of 
Normandy.  That  this  could  give  him  no  right  to  the  exclusion 
of  the  male  branch,  represented  by  Edgar  Atheling,  the  Confessor's 
great  nephew,  and  who,  being  grandson  of  his  eldest  brother 
Edmund  Ironside,  had  indeed  a  title  paramount  that  of  the 
Confessor  himself,  is  quite  clear;  and  although  the  Conqueror 
appears  to  have  called  himself  Bex  Hereditarius  in  some  charters, 
historians  and  antiquaries  are  agreed  that  this  could  only  mean 
heir  under  the  supposed  will  of  the  Confessor ;  for  the  only  dispute 
as  to  his  title  that  has  ever  been  raised,  is,  whether  he  took  by  the 
sword,  or  as  conqtuestor  by  purchase  (Spelman's  Glossary,  voce 
Conqnsestor),  under  the  supposed  will  or  gift  of  the  Confessor,  about 
the  existence  of  which  much  controversy  has  always  been  held.  As 
heir, — as  one  taking  by  inheritance, — no  person  has  ever  asserted 
his  title ;  and  if  he  took  under  the  Confessor's  *gift  or  will,  his  [  •948  ] 
legitimacy  was  really  of  as  little  importance  as  it  was  to  the  other 
and  more  secure  title  which  he  derived  from  his  sword.  If  indeed 
Lord  Coke,  or  rather  those  to  whom  he  refers,  for  any  reason 
supposed  the  male  branch  to  be  extinct,  then  we  can  understand 
the  passage,  always  supposing,  which  is  absurd,  that  a  mother's 
relatives  could  succeed ;  and  in  that  case  the  passage  might  bear 
upon  the  argument ;  or  it  may  bear  upon  it  if  we  suppose  Lord 
Coke  puts  the  case  hypothetically,  or  refers  to  some  wlio  did 
consider  the  male  branch  settled  in  Hungary  to  be  extinct.    Still 

(1)  5  B.  &  C.  448. 
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BiRT-       this  seems  not  very  intelligible ;  for  it  is  believed  that  Edward  the 
V.  Confessor  had  called  them  over,  as  his  end  approached ;  that  his 

Vabdill,  nephew  Edward  the  Outlaw,  or  Exile,  came  back  and  died  here ; 
but  wherever  he  died,  it  is  quite  certain  that  he  left  Edgar  Atheling 
his  son,  who  was  notoriously  in  England  at  the  Conquest,  who  was 
inade  to  join  in  some  proceedings  to  confirm  William's  title,  and 
was  afterwards  engaged  in  an  unsuccessful  rebellion  against  him. 
The  passage,  therefore,  is  really  not  very  easily  explained ;  nor  is 
any  light  thrown  on  it  by  the  reference  to  the  authorities  cited : 
William  of  Malmsbury,  b.  iii. ;  Ingulphus,  lib.  vi.  cap.  19 ;  and  the 
Grand  Coustumier,  cap.  27.  The  first  of  these,  at  the  place 
referred  to,  only  says  that  William's  father  married  his  mother 
*'  aliquando  justse  uxoris  loco  haberet,"  {aciL  Arlottam) ;  and  the 
second  reference  (to  Ingulphus)  seems  erroneous,  for  there  are  no 
books  and  chapters  in  Ingulphus,  at  least  in  any  editions  which  we 
now  have,  or  which  are  known  ever  to  have  existed ;  but  all  that  he 
says  of  William  (who  was  his  patron,  and  of  whom  he  writes 
largely,  and  in  praise  and  defence)  is,  that  the  Confessor,  aware  of 
Edgar's  weakness,  turned  his  thoughts  towards  William,  taking 
[  •949  ]  *into  consideration  "cognationem  suam ;  "  an  expression  which  he 
repeats  afterwards.  The  text  of  the  Grand  Coustumier  (which  is 
the  third  reference)  merely  gives  the  law  of  bastardy  and  legitimation 
generally;  nor  can  I  see  any  reference  to  William's  case  in  the 
Commentaries,  though  I  will  not  undertake  to  say  there  may  not 
be  some  such  reference.  In  the  text  cited  by  Lord  Coke  there  is 
certainly  none,  and  in  the  commentary  I  can  find  none.  But  the 
difficulties  do  not  end  here ;  because,  even  if  Edgar  was  set  aside 
for  imbecility,  still  the  Conqueror  was  not  next  heir,  for  he  was  only 
the  Confessor's  cousin-german  by  the  mother  once  removed  (Welsh 
nephew,  as  we  say,  or  nephew  a  la  mode  de  Bretagne,  as  the  French 
have  it ;  and  this  accounts  for  some  writers  calling  the  Confessor 
cousin,  and  some  uncle,  to  the  Conqueror) :  whereas  Edgar's  sister, 
afterwards  married  to  Malcolm  in  Scotland,  was  his  great-niece  by 
his  elder  brother.  And,  moreover,  we  have  now  been  all  along 
supposing  that  the  connexion  of  William  with  the  Confessor,  being 
through  the  mother  of  the  latter  only,  made  no  difference;  whereas, 
suppose  the  whole  paternal  relations  had  been  extinguished,  it  is 
difficult  to  see  how,  upon  any  feudal  principle,  any  person  could 
inherit  who  was  not  of  the  blood  of  the  English  royal  family. 
William's  only  connexion  with  England  was,  that  his  aunt  had 
been  married  to  an  English  king:   consequently,  it  seems  quite 
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impossible  to  understand  how  he  ever  could  be  considered  as        Bibt- 
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''having  right,"  even  on  the  supposition  that  the  lawful  course  of  ^, 

succession  was  by  nomination  and  selection  from  among  the  whole  vabdill. 
members  of  a  given  royal  family.  Subject  to  these  observations, 
we  may  consider  this  passage  in  Lord  Coke  as  some  kind  of 
indication  of  his  opinion,  always  supposing  the  passage  to  be 
correct ;  but  there  *can  be  little  doubt  that  these  observations  make  [  *950  J 
it  exceedingly  unlikely  that  Lord  Coke  ever  wrote  it  as  we  now  have 
it.  The  remark,  too,  appears  in  a  work,  be  it  observed,  which  was 
not  published  in  the  author's  lifetime.  If  there  were  no  such 
uncertainty  hanging  over  the  passage,  its  importance  to  the  argu- 
ment would  be  undeniable ;  it  would  amount  to  neither  more  nor 
less  than  Lord  Coke's  opinion  upon  the  case  at  Bar.  But  it  is 
probable  that  some  such  considerations  as  those  to  which  I  have 
been  adverting  operated  in  preventing  any  attention  being  paid 
to  this  authority  in  the  Court  below,  where  it  was  cited,  but 
occasioned  no  observation  either  at  the  Bar  or  from  the  Bench. 
Beally  there  seems  no  possibility  of  relying  on  a  dictum  which 
assumes  that  the  legitimacy  of  a  party  taking  by  purchase  and  not 
by  descent  is  material  to  his  title ;  and  therefore,  upon  a  full  con- 
sideration of  the  matter.  Lord  Coke's  supposed  authority,  on  which 
so  much  reliance  is  placed  by  the  learned  Judges,  must,  without 
hesitation,  be  laid  out  of  our  view  in  deciding  the  present  question. 
The  learned  Judges  refer  to  the  illustration  drawn  from  a  person 
supposed  to  claim  through  the  antenatusy  he  having  predeceased  his 
father ;  and  they  hold  this  to  be  disposed  of  by  the  opinion  given 
on  the  principal  case  or  question;  inasmuch  as,  if  incapable  of 
inheriting  himself,  he  could  not  transmit  heritable  blood  to  his 
issue ;  and,  generally  speaking,  no  doubt  it  would  be  so,  although 
contrary  to  Lord  Coke's  supposed  opinion  as  to  issue  of  aliens 
inheriting  to  each  other  collaterally.  It  has  been  decided  that  a 
brother  may  succeed  to  a  brother,  the  only  connexion  of  the  two 
being  through  an  alien  father,  who  had  no  inheritable  blood ; 
{CoUingicood  v.  Pace  (i),  where  the  ♦opinion  generally  ascribed,  and,  [  •951  ] 
among  others,  by  Blackstone,  to  Lord  Coke,  is  denied  by  the 
majority  of  the  Judges  to  be  his,  and  by  none  of  them  affirmed 
to  be  so).  But  a  nearer  case  to  the  present  may  be  put.  Where, 
by  the  law  of  the  country,  as  in  Scotland  and  on  the  Continent, 
legitimation  per  suhsequens  matrimonium  is  admitted,  it  seems  that 
the  authorities  have  agreed  in  holding  that,  if  the  antenatm  dies 

(1)  1  Lev.  52. 
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BiBT.        before  marriage  of  his  parents,  leaving  lawful  issue,  the  issue  shall 
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take  as  heir  to  his  grandfather,  though  he  must  claim  through  a 
person  who  lived  and  died  illegitimate. 

Nor  is  this  case  of  one  who  never  could  himself  be  heir,  trans* 
mitting  inheritable  blood  to  his  issue,  confined  to  those  countries 
and  that  law  of  legitimation.  We  have  an  example  in  our  own  law 
in  the  case  of  bastard  eigne ;  and  it  is  worth  while  to  consider  how 
this  is  treated,  though  I  know  not  that  it  materially  impeaches 
the  general  conclusion  to  which  the  argument  of  the  learned  Judges 
leads  them,  unless  by  showing  how  entirely  the  law  proceeds  upon 
the  supposition  that  it  is  his  bastardy,  and  his  bastard  only,  which 
excludes  the  antenatm  from  succession. 

Littleton,  in  sections  899  and  400,  says,  that  the  issue  of  the 
bastard  eigni,  who,  having  entered,  died  seised,  shall  have  the 
land  by  reason  of  the  colour  which  his  father  had  as  heir ;  "for 
by  the  law  of  holy  church  he  is  muUer,  albeit  by  the  law  of  the 
land  he  is  bastard." 

Lord  Coke,  in  commenting  upon  the  words  of  Littleton,  that 
in  such  a  case  the  inulier  puime  is  "  without  remedy,"  says,  that 
the  descent  from  the  bastard  eigne  not  only  takes  away  the  entry, 
like  other  descents  which  leave  the  party  to  his  action,  but  makes 
[  *962  ]  the  issue  of  the  bastard  become  lawful  heir :  ^adding  that,  even  if 
the  muliei'  be  within  age,  he  is  barred,  because  the  bastard's  issue 
is  become,  in  judgment  of  law,  lawful  heir ;  ''for  the  law  (says  he) 
doth  prefer  legitimation  before  the  privilege  of  infancy."  Collateral 
heirs,  too,  are  barred,  as  well  as  the  mvlier:  and  the  bastard 
becoming  a  monk  professed,  which  is  a  civil  death,  has  the  same 
effect;  his  issue  succeeds  during  the  natural  life  of  the  bastard, 
and  the  legitimate  heir  is  barred.  In  the  2nd  Institute,  Lord  Coke, 
as  a  confirmation  of  the  doctrine,  gives  the  record  of  a  judgment  in 
the  18  Edward  I.,  showing  that  the  mulier  cannot  have  an  assize 
of  mort  d' ancestor ;  and  upon  the  ground  that  the  bastard  eigiie  has 
entered  as  heir :  and  the  reason  assigned  by  Lord  Coke  is,  that 
'*  the  bastard  is  accounted  of  the  blocd  with  the  mvlier  puisne  " 
(2nd  Institute,  97).  But  in  Coke  Littleton,  244  b,  he  puts  the 
case  which  has  been  referred  to  from  the  law  of  Scotland  and  the 
Continent,  of  the  bastard  eigne  dying  in  his  father*s  lifetime,  and 
leaving  issue ;  this  son  enters  as  heir  to  the  grandfather,  and  dies 
seised :  the  mulier  is  barred.  "  The  descent,"  says  Lord  Coke, 
"  binds  him."  Now  this  cannot  be  from  the  laches  of  the  mulier 
during  the  bastard's  life  ;  for  by  the  supposition  nothing  had  been 
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done  by  the  bastard  to  make  the  rmdier  claim ;  nor  could  he  claim,        Birt- 
for  the  grandfather  was  still  alive.     The  laches  was  in  the  grand-      ^^^^'^^^ 
san's  life :  so  that  here  the  reason  given  for  the  law  fails,  viz.,  that     vabdill. 
it  is  on  just  to  treat  a  person  all  his  life  as  legitimate,  and  bastardise 
him  after  his  death;   for  here  the  antenatus  never  was  treated 
as  legitimate  at  all ;  he  lived  and  died  a  bastard ;  yet  his  issue 
claiming  through  him,  who  had  no  inheritable  blood,  entered  as 
heir  to  the  common  ancestor,  and  by  dying  seised,  barred  the 
lawful  issue.    Although,  however,  this  consideration  *somewhat       [  *95n  ] 
contradicts  the  answer  given  by  the  learned  Judges  to  the  argu- 
ment at  the  Bar,  it  yet  furnishes  another  answer  to  that  argument, 
by  showing,  that  if  it  proves  anything,  it  proves  too  much ;  since 
in  the  case  of  bastard  eigne  there  is  no  question  whatever  of  his 
right  being  excluded  in  the  common  case  (of  English  marriage, 
birth,  and  domicile),  unless  where  there  has  been  an  entry,  and 
dying  seised,  without  counter  claim. 

The  short  observation  made  by  the  learned  Judges  on  the  cases 
of  Shedden  v.  Patrick,  and  the  Strathmore  Peerage^  appears  hardly 
to  be  satisfactory.  "  These  cases,"  it  is  said,  "  only  decide  that  no 
one  can  inherit  without  the  personal  status  of  legitimacy;  and  do  not 
show,  what  is  alone  in  dispute,  that  such  personal  status  is  sufficient 
ground  for  claiming  English  real  estate  as  heir.''  It  appears  that 
these  cases  establish  somewhat  more  than  the  first  of  those  positions, 
and,  although  they  do  not  decide  the  second,  they  appear  to  give 
it  much  countenance.  They  show  that  tl:e  quality,  whatever  it  is, 
that  must  be  possessed  by  a  claimant  in  order  that  he  may  take 
land  or  honours  in  Scotland,  is  given  to,  or  withholden  from  him, 
according  to  the  law,  not  of  Scotland,  where  the  real  estate  lies, 
but  of  the  country  where  his  birth  and  his  father's  marriage  and 
domicile  were.  Whether  that  quality  be  called  legitimacy  or  any- 
thing else  is  not  material ;  nor  is  it  material  whether  the  quality 
is  required  in  relation  to  the  property  by  seme  positive  statutory 
enactment  of  the  country  where  it  lies,  or  only  by  the  common  law 
of  that  country,  or  by  some  statute  (like  that  of  Merton)  which 
declares  what  the  common  law  always  has  been.  The  land  in 
Scotland  is  impressed  with  a  particular  quality — ^that  of  being 
descendible  to  the  antenati  where  the  parents  have  ♦intermarried ;  [  '954  ] 
it  is  of  such  a  nature  as  not  to  descend  upon  the  mulier  pinsne,  but 
upon  the  bastard  eigne ;  while  in  England  it  is  of  such  a  nature  as 
to  descend  to  the  mvlier,  and  not  to  the  bastard.  The  one  quality 
is  as  firmly  fixed  in  the  soil  of  Scotland  as  the  other  is  in  tliat 


188  1840.    H.  L.    7  CL.  &  FIN.  954—955.  [b.b. 

BiRT-       of   England.     Then,  what  have  the  Courts  and  what  has  this 
«.  House  decided  in  those  celebrated  cases?    That,  notwithstanding 

Vabdill.     |.jjg  inherent  descendible  quality,  and  notwithstanding  the  general 
rule  of  the  lex  loci  rei  sita,  so  much  relied  on  by  the  learned 
Judges,  both  below  and  here,  through  their  whole  argument,  the 
law  of  the  country  where  the  property  is  must  bend  to  the  law 
of  the  domicile,  marriage,  and  birth ;  and,  because  the  latter  law 
excludes  antenati  from  legitimacy,  they  shall  be  excluded  from  the 
succession  to  which  the  former  law  calls  them.    The  Scotch  common 
law  says,  *'  Let  the  land  go  to  the  antenatm — such  is  its  descendible 
quality."     The  English  common  law  says,  ''  Let  the  land  not  go  to 
the  antenatm.''    The  question,  and  the  only  question,  is,  have  we 
a  right  to  look  beyond  the  fact,  or  to  ask  any  but  one  question, 
namely,  whether  a  person  is  antcnattis  or  postnatus  ?     Whether  his 
parents  were  married  or  not  at  his  birth  ?    Are  we  bound  by  the 
simple  fact,  or  may  we  look  to  the  view  taken  of  it  by  the  law 
of  the  foreign  country  to  which  the  claimant  and  his  parents 
belonged?    The  decided  cases  say,  in  the  instance  of  Scotland, 
that  we  may  and  must  look  at  the  foreign  law ;  that  the  subsequent 
marriage  is  immaterial  for  succession  in  Scotland,  if  it  is  immaterial 
for  legitimation  in  the  claimant's  country ;  and  the  question  is, 
whether,  according  to  the  principle  of  those  decisions,  it  is  possible 
to  Qxclude  all  reference  to  the  foreign  law,  where  the  same  kind  of 
r  *955  ]       question  arises  as  to  English  succession.     It  is  very  ^possible  that 
the  principle  of  the  cases  may  be  inapplicable.     This  may  possibly 
be  proved  by  argument ;  but  it  can  hardly  be  said  to  have  been 
proved  by  the  only  remark  made  on  those  cases  in  the  statement 
of  the  learned  Judges :  and  this  scanty  discussion  of  those  cases 
is  the  more  to   be  lamented,  because,  in  deciding  the  present 
question  below,  the  Court  expressly  referred  to  this  House  as  the 
place  where  Sheclden  v.  Patrick^  and  the  Strathmore  Peerage,  would 
meet  with  ample  attention  as  to  their  bearing  upon  this  argument. 
The  learned  Judges  have  given  no  opinion  upon  the  question 
whether  or  not  a  person  legitimated  by  subsequent  marriage  in 
a  country  where  that  law  prevails,  is  therefore  legitimate  all  the 
world  over :  nor,  perhaps,  was  it  incumbent  on  them  to  argue  this 
for  the  purpose  of  answering  the  question  put  to  them  by  the 
House.     They  contend  that  the  statute,  or  rather  the  common  law 
recognised  and  declared  by  the  statute,  requires  something  beyond 
mere  legitimacy  to  make  an  heir  to  English  real  estate.     They  agree 
with  the  Court  below,  that  legitimacy  alone  is  not  sufficient ;  it  must 
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be  as  was  there  said  (i),  legitimacy  aub  modo, — legitimacy  and  being        bibt- 
bom  in  wedlock.     Consequently,  they  appear  plainly  to  admit,  that  r. 

a  person  may  be  legitimate  for  all  other  purposes,  and  yet  incapable     v^R'^ii'^- 
of  taking  land  by  descent — that  we  ought  not  to  say  "  a  man's 
eldest  lawful  son  is  his  heir-at-law,"  but  ''  his  eldest  lawful  son  if 
bom  in  lawful  wedlock." 

In  another  case,  Miinro  v.  Munro,  which  has  been  decided  to-day, 
we  held  here,  as  it  had  been  held  in  the  Court  below,  that  a  party 
is  entitled  to  take  real  *estate  by  descent,  as  legitimate  according  [  '956  ] 
to  the  law  of  the  country  where  it  lies,  who  is  bastard  by  the  law 
established  in  the  country  of  the  birth  and  marriage.  In  the 
Courts  which  administer  that  law  (the  law  of  England  in  the  case 
put),  would  the  party  be  considered  as  bastard  or  as  legitimate, 
when  any  right  unconnected  with  real  property  was  claimed  ?  If 
bastard,  then  the  same  person  is  legitimate  in  one  country  and  not 
in  another, — bastard  where  born,  and  legitimate  where  the  parents 
are  domiciled ;  though  some  of  the  Judges,  with  whom  we  agreed 
in  that  case,  held  this  to  be  a  solecism  in  law,  considering  it  clear 
that  the  status  must  be  everywhere  the  same.  If  legitimate,  then 
it  follows  that  the  question  of  personal  status  depends  on  the  law 
of  foreign  countries,  and  that  this  law  is  imported  into  England  as 
to  the  consequences  of  the  marriage  contract,  although  the  lex  loci 
contractus  alone  regulates  the  constitution  of  that  contract. 

But  which  way  soever  we  may  hold  as  to  these  questions,  the 
principles  of  the  two  decided  cases  referred  to  (Shedden  v.  Patrick^ 
and  the  Strathmore  Peerage)  are  quite  consistent  with  that  of  the 
last-mentioned  case  decided  to-day.  Those  principles  are  not  so 
easily  reconciled  to  the  judgment  at  present  before  your  Lordships. 

Having  stated  what  occurs  to  me  upon  the  arguments  of  the 
learned  Judges,  again  expressing  my  high  sense  of  the  service 
which  they  have  rendered  by  the  great  attention  bestowed  upon 
the  subject,  I  rest  satisfied  with  intimating  my  opinion  upon  the 
difficulties  which  still  beset  the  question,  and  the  anomalies  likely 
to  arise  from  the  future  application  of  the  principles  countenanced 
in  the  decision :  and  though  I  shall  not  move  your  Lordships  to 
give  *judgment  for  the  defendant  in  error,  if  my  noble  and  learned  [  *957  ] 
friend  should  move  it,  I  shall  offer  no  opposition. 

The  Lord  Chancellor: 
My  Lords,  I  was  not  in  your  Lordships'  House  when  this  case 
(1)  0  B.  &  C.  454. 


190 


1840.    H.  L.    7  CL.  &  FIN.  957. 


[B.B. 


BlBT- 
WHIBTLB 

V. 

Vasdill. 


was  first  argued;  but  I  was  present  at  the  argument  when  the 
learned  Judges  were  in  attendance,  and  I  gave  my  attention  to  the 
opinion  expressed  by  the  Lord  Chief  Justice,  and  I  entirely  concur 
in  that  opinion.  I  am  extremely  satisfied  with  the  ground  upon 
which  the  Judges  put  it,  because  they  put  the  question  on  a  ground 
which  avoids  the  dijfficulty  that  seems  to  surround  the  task  of 
interfering  with  those  general  principles  jjeculiar  to  the  law  of 
England,  principles  that  at  first  sight  seem  to  be  somewhat  at 
variance  with  the  decisions  to  which  the  Courts  have  come.  Under 
these  circumstances,  as  my  noble  and  learned  friend  does  not  move 
the  judgment,  I  move  judgment  for  the  defendant  in  error. 

Judgment  accordingly. 


1840. 
Jutttt  4. 
Aug.  11. 

Lord 

OOTTBNHAM, 
L.C. 

[977] 


JACKSON  V.  JACKSON. 

(7  Clark  &  Finnelly,  977—994 ;  8.  C.  West,  575.) 

Suspicious  exercise  of  a  power  of  appointment — ^Inquiry  directed  as  to  its 
due  execution. 

A  person  being  by  his  marriage  settlement  tenant  for  life  of  an  estate  in 
Ireland,  held  on  lease  for  lives  renewable  for  ever,  with  power  of  appoint- 
ment to  one  or  more  of  the  children  of  the  marriage, — the  estate  in  default 
of  appointment  to  go  to  the  first  and  other  sons  sucoessiyely  in  tail  male, 
— by  deed  poll,  dated  the  14th  of  January,  1804,  appointed  to  his  eldest 
son  an  estate  in  tail  male ;  and  by  indenture  of  lease,  executed  four  days 
after,  the  father  and  son,  in  consideration  of  1,600/.  to  be  applied  in  paying 
debts  on  the  estate,  and  renewal  fines  then  due,  demised  part  of  it  for  lives. 
By  a  deed  dated  December,  1807,  the  son,  in  consideration  of  debts  paid 
for  him  by  the  father,  and  in  discbarge  of  the  trust  and  confidence  reposed 
in  him,  conveyed  the  estate  and  all  his  interest  therein  to  the  father  and 
his  heirs.  The  father,  by  his  will  made  after  the  death  of  the  eldest  son 
without  issue,  devised  the  estate— charged  thereby  with  certain  legacies — 
to  the  use  of  his  two  surviving  sons  and  their  respective  issue,  in  equal 
portions,  as  tenants  in  common :  Held  by  the  Lords  (reversing  a  decree 
which  estabUshed  the  will)  that  the  execution  of  the  lease  for  1,600/.  by 
the  father  and  son  so  soon  after  the  deed  of  appointment,  and  the  circuno.- 
stances  appearing  on  those  deeds  and  on  the  deed  of  reconveyance  of  1807, 
raised  such  suspidonsof  the  validity  of  the  appointment  as  required  the 
Court,  before  it  could  adjudicate  on  the  father's  title  to  dispose  of  the 
estate,  to  direct  an  inquiry  whether  that  appointment  was  a  bona  Jide 
execution  of  the  power. 

The  House,  in  remitting  a  cause  for  inquiry  on  a  main  question,  will,  to 
save  delay  and  expense,  direct  inquiries  on  other  questions  consequential 
on  the  probable  finding  on  the  main  question. 

By  indenture  of  settlementi  dated  the  22nd  of  June,  1780, 
executed  upon  the  marriage  of  William  Marcus  Jackson  with  Jane 
Dev^reux  (the  late  father  and  mother  of  the  appellant  and  first- 
named  respondent),  after  reciting   (amongst  other  things)   that 
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William  Jackson  (their  grandfather)  was  seised  of  and  entitled  Jacksok 
*to  two  several  freehold  interests,  one  in  the  lands  of  Moylish,  jackson. 
and  the  other  in  the  lands  of  Clonlara,  both  in  the  liberties  of  the  1^  '^^®  ] 
city  of  Limerick,  by  virtue  of  two  several  leases  for  lives  thereof 
respectively,  with  covenants  for  perpetual  renewal ;  it  was  witnessed, 
that  in  consideration  of  the  marriage, '  *  *  W.  Jackson  conveyed 
nnto  William  Holland  and  Edward  Jones,  and  their  heirs  and 
assigns,  the  said  lands  of  Moylish  and  Clonlara  with  their  appur- 
tenances,  to  hold  the  same  during  the  lives  in  the  said  several 
leases  named,  and  the  lives  of  such  other  persons  as  should  there- 
after be  added  pursuant  to  the  said  covenants  for  renewal,  to  the 
use  of  the  said  W.  M.  Jackson  and  his  assigns  during  his  life, 
and  after  his  decease  (charged  with  a  jointure  for  the  said  Jane)  to 
the  use  of  all  and  every  or  such  one  or  more  of  the  children  of  the 
marriage,  [for  such  estates,  not  exceeding  an  estate  in  tail  male, 
and  in  sach  shares,  with  or  without  power  of  revocation,  as  the  said 
W.  M.  Jackson  by  deed  or  will  should  appoint ;  and  in  default  of 
appointment,]  to  the  use  of  the  first  son  of  the  said  W.  M.  Jackson 
by  the  said  Jane,  and  of  the  heirs  male  of  the  body  of  such  first  son ; 
with  remainder  to  the  use  of  the  second  and  all  and  every  other 
son  and  sons  of  the  said  W.  M.  Jackson  *by  the  said  Jane,  severally  [  *979  ] 
and  successively  in  tail  male ;  with  several  remainders  over. 

There  was  issue  of  the  marriage  four  sons,  namely,  William 
Deverenx  Jackson  (since  deceased),  the  eldest;  George  (the 
appellant),  the  second;  the  respondent  Bobert,  the  third;  and 
Thomas  (since  deceased),  the  fourth  son ;  and  no  other  issue. 
William  Devereux,  the  eldest,  attained  his  age  of  21  years  in 
Janaary,  1804. 

W.  M.  Jackson  executed  a  deed-poll,  dated  the  14th  of  January, 
1804,  whereby,  after  referring  to  the  indenture  of  the  22nd  of 
June,  1780,  he,  by  virtue  of  the  power  thereby  given  to  him, 
appointed,  without  power  of  revocation,  the  said  lands  of  Moylish 
to  W.  D.  Jackson,  and  to  the  heirs  male  of  his  body. 

By  an  indenture  of  lease  dated  the  18th  of  January,  1804,  the 
father  and  son,  in  consideration  of  1,6(X)Z.,  demised  unto  Nicholas 
Mahon,  his  heirs  and  assigns,  part  of  the  land  of  Moylish,  for  the 
lives  of  the  several  persons  therein  named,  and  the  survivor  of 
them,  and  for  the  lives  and  life  of  such  other  person  or  persons 
as  should  for  ever  thereafter  be  added  to  that  demise  pursuant 
to  a  covenant  for  perpetual  renewal  therein  contained.  And  it  was 
by  this  indenture  agreed  that  so  much  of  the  1,600Z.  as  should 
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Jackson      be  suflScient  should  be  laid  out,  first  towards  paying  off  all  debts 

Jackson,  affecting  the  estate  of  W.  M.  Jackson  ;  secondly,  towards  defraying 
the  costs  of  renewing  the  leases  for  lives  which  he  held  of  the  lands 
of  Moylish  from  the  Earl  of  Shelburne  with  covenant  for  perpetual 
renewal,  and  out  of  which  the  interest  demised  by  this  indenture 
was  derived,  and  paying  such  renewal  fines  as  were  then  due  from 
him  to  the  Earl  of  Shelburne  on  his  adding  lives  in  the  place 
of  such  as  had  not  been  supplied ;  so  as  to  enable  W.  M.  Jackson 

[  *^80  ]  and  W.  D.  *Jackson,  their  heirs  and  assigns,  to  grant  to  N.  Mahon, 
his  heirs  and  assigns,  the  estate  and  interest  so  intended  to  be 
demised  to  him.  And  N.  Mahon  covenanted  with  W.  M.  Jackson, 
his  heirs  and  assigns,  that  he,  Mahon,  would  at  all  tinles  thereafter 
advance  and  pay  all  such  money  as  should  be  necessary  to  procure 
renewals  from  the  Earl  of  Shelburne;  it  being  the  intent  and 
meaning  of  the  parties  that  the  fines  so  thereafter  to  be  paid  to  the 
said  Earl,  his  heirs  and  assigns,  should  at  all  times  be  paid  by 
Mahon,  his  heirs  and  assigns,  and  no  part  thereof  by  W.  M.  Jackson 
and  W.  D.  Jackson,  their  heirs  and  assigns. 

By  an  indenture  dated  the  12th  of  April,  1806,  W.  M.  Jackson, 
by  virtue  of  the  indenture  of  settlement  of  the  22nd  of  June,  1780, 
appointed  the  lands  of  Glonlara  to  his  said  son,  W.  D.  Jackson, 
and  to  the  heirs  male  of  his  body,  subject  to  his  own  life  estate ; 
and  by  this  indenture  they  barred  all  entails  of  W.  D.  Jackson 
in  those  lands :  and  by  two  indentures  of  lease  of  the  same  date, 
W.  M.  Jackson  and  W.  D.  Jackson,  in  consideration  of  certaui 
sums  of  money  demised  unto  John  and  Samuel  Young  several 
parts  of  the  lands  of  Glonlara  for  the  lives  of  the  persons  therein 
respectively  named,  and  for  the  respective  terms  of  31  years  from 
the  decease  of  the  survivor  of  them  respectively,  at  reduced  rents. 

By  an  indenture,  dated  the  11th  of  December,  1807,  after  reciting 
the  deed-poll  of  the  14th  of  January,  1804,  the  settlement  of 
the  22nd  June,  1780,  and  the  indenture  of  appointment  of  the 
12th  April,  1806,  and  that  it  had  been  found  convenient  by 
W.  M.  Jackson  and  W.  D.  Jackson,  not  only  for  the  purpose  of 
family  settlements,  but  under  certain  agreements  for  leases  of  the 
lands  of  Moylish  and  Glonlara  entered  into  and  since  concluded 

[  •981  ]  by  them  to  certain  *of  the  tenants  of  the  said  lands,  who,  for 
greater  safety,  were  advised  that  the  entails  in  the  said  several 
lands  should  be  barred  by  means  of  the  aforesaid  deeds,  and  also 
for  the  purpose  of  enabling  W.  M.  Jackson  to  pay  off  several  debts 
and  engagements  incurred  by  W.  D.  Jackson :   it  was  witnessed 
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that  W.  D.  Jackson,  in  consideration  of  the  several  debts  by      Jacksoh 

W.  M.  Jackfion  for  him  paid,  and  of  5^.,  and  in  discharge  of  the      Jackson. 

trusts  and  confidence  reposed  in  him  by  W.  M.  Jackson,  conveyed 

and  assured  mito  W.  M.  Jackson,  and  his  heirs  and  assigns,  all  the 

said  lands  of  Moylish  and  Glonlara,  with  the  appurtenances,  and 

all  the  right,  title  and  interest  of  him,  W.  D.  Jackson,  therein 

or  thereto  respectively. 

W.  D.  Jackson  died  in  1815,  intestate  and  unmarried  and  with- 
out issue;  whereupon  the  appellant  became  the  eldest  son  of 
W.  M.  Jackson. 

W.  M.  Jackson  sold  the  lands  of  Clonlara  in  1819  (the  appellant, 
then  his  eldest  son,  joining  in  the  conveyance) :  and  by  his  will, 
dated  the  20th  of  October,  1821,  and  attested  by  three  witnesses, 
he  gave  and  devised  all  his  estate  and  interest  in  the  lands  of 
Moylish  to  the  said  Jane  his  wife,  and  to  Edward  Gloster,  therein 
described,  in  trust  that  his  said  wife  should  receive  during  her  life 
an  annuity  of  50L  (in  addition  to  her  jointure),  to  be  paid  out  of 
that  part  of  Moylish  tenanted  by  N.  Mahon ;  and  upon  further 
trust  that  the  trustees  should,  after  payment  of  that  annuity, 
yearly  receive  out  of  Moylish  100/.,  and  place  the  same  out  at 
interest,  until  the  sum  of  550/.  should  be  made  up,  to  be  applied 
in  the  manner  hereinafter  mentioned;  and  that  when  that  sum 
should  be  made  up,  the  testator  declared  that  the  said  sum  of  100/. 
should  go  to  increase  the  jointure  of  his  wife,  and  should  be  paid 
to  her  at  the  same  times  as  *the  said  sum  of  50/.  a  year  was  [  *982  ] 
thereinbefore  made  payable.  And  as  to  the  residue  of  the  rents 
of  the  lands  of  Moylish  after  the  said  sums  of  50/.  and  100/. 
annually,  in  trust  to  pay  the  same  to  the  appellant  during  the 
life  of  the  testator's  wife ;  but  on  her  death,  and  on  the  sum  of 
550/.  being  raised  out  of  the  rents  of  the  said  lands  of  Moylish 
as  aforesaid,  the  testator  declared  that  the  said  Edw.  Gloster,  his 
heirs  and  assigns,  should  stand  seised  of  the  lands  of  Moylish 
to  the  use  of  testator's  sons,  the  appellant  and  the  respondent 
R.  Jackson,  during  their  natural  lives  respectively,  to  be  held  by 
them  in  equal  portions  as  tenants  in  common,  and  not  as  joint 
tenants,  with  remainder  to  their  legitimate  issue,  in  such  manner 
and  form,  shares  and  proportions,  as  the  appellant  and  respondent 
should  by  deed  or  will  direct  or  appoint :  and  on  failure  of  legiti- 
mate issue  of  either  of  his  said  sons,  the  testator  devised  the  share 
of  him  so  dying  without  legitimate  issue,  to  the  other  of  them,  his 
heirs  and  assigns  for  ever.    And  as  to  the  said  sum  of  550/.,  when 
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Jacksok      the  same  should  be  raised  out  of  the  rents  of  Moylish,  and  as  to 
Jackson.     &  sum  of  4502.  i^hich  the  testator  stated  the  said  Edw.  Gloster 
owed  him,  he  gave  and  bequeathed  these  two  sums,  making  together 
1,000{.  to  his   grand-daughters,   the  respondents  Elizabeth  and 
Maria  Maunsell,  share  and  share  alike,  to  be  paid  to  them  at  their 
respective  ages  of  21  years  or  days  of  marriage,  provided  such 
marriage  should  take  place  with  the  consent  therein  mentioned ; 
the  interest  to  be  paid  to  his  said  wife,  and  applied  as  she  should 
please  towards  their  education  and  maintenance,  in  the  meantime. 
And  the  testator  expressly  devised  the  said  sum  of  1,000{.  to  his 
said  grand-daughters  in  full  discharge  of  any  sum  or  sums  of  money 
t  ♦983  ]      claimed  to  be  due  by  him  to  their  father ;  and  *he  declared  that 
should  their  father  not  deliver  up  any   bonds,  notes  or  other 
securities  that  he  might  have,   cancelled,  to  his  the  testator's 
executors,  or  should  he  demand  any  of  the  said  sums  of  money^ 
or  any  part  thereof,  then  the  testator  devised  the  said  sum  of 
1,000{.  to  his  residuary  legatee.    And  as  to  all  the  residue  of  the 
testator's  real,  freehold  and  personal  estate  and  property  of  every 
kind  and  nature  whatsoever,  which  he  should  die  seised  and  pos- 
sessed of,  or  in  any  manner  entitled  to,  and  not  thereinbefore 
disposed  of,  he  devised  and  bequeathed  such  residue  to  his  said 
wife,   her  heirs,   executors,   administrators    and    assigns,  as  his 
residuary  legatee. 

W.  M.  Jackson  executed  another  will  on  the  29th  of  October, 
1822,  which  purported  to  revoke  all  former  wills,  but  contained 
no  devise  of  the  lands  of  Moylish,  nor  was  it  executed  in  the 
presence  of  three  witnesses.  He  died  in  November,  1822,  and  his 
wife  died  in  1888,  leaving  the  appellant  and  respondent  their  only 
surviving  children. 

In  January,  1886,  the  respondent  B.  Jackson  filed  his  bill  in 
the  Court  of  Chancery  in  Ireland  against  the  appellant,  and  the 
respondents  Elizabeth  and  Maria  Maunsell,  stating  (amongst  other 
things)  the  several  matters  hereinbefore  mentioned,  and  praying 
that  the  said  will  of  the  20th  of  October,  1821,  might  be  declared 
well  proved,  and  that  the  same  might  be  established  and  the  trusts 
thereof  carried  into  execution ;  and  that  the  respondent  B.  Jackson 
might  be  declared  to  be  entitled  to  an  estate  in  quasi  tail,  in  one 
moiety  of  the  lands  of  Moylish,  under  the  said  will,  and  might 
be  put  into  possession  thereof  accordingly;  and  that  an  account 
might  be  taken  of  the  rents  and  profits  received  by  the  appellant 
[  ^984  ]      out  of  the  *said  lands  since  the  death  of  Jane  Jackson,  and  that 
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ihe  said  respondent  might  be  declared  entitled  to  one  moiety  Jaokbon 
thereof,  and  that  the  appellant  might  be  decreed  to  pay  the  same ;  Jackson. 
or  if  the  Court  should  be  of  opinion  that  the  deeds  of  the  14th  of 
January,  1804,  and  the  11th  of  December,  1807,  were  void,  then 
that  the  said  will  might  be  deemed  and  taken  to  be  a  valid  execution 
of  the  power  of  appointment  contained  in  the  deed  of  the  22nd  of 
June,  1780,  and  that  the  respondent's  rights  might  be  declared 
thereunder. 

The  appellant,  in  his  answer  to  the  bill,  relied  upon  several 
grounds  of  defence ;  and  amongst  others,  insisted  that  the  deed 
of  appointment  of  the  14th  of  January,  1804,  was  not  made  in 
bond  fide  execution  of  the  power  given  by  the  marriage  settlement 
of  1780,  but  was  made  to  enable  W.  M.  Jackson  to  derive  benefit 
therefrom  to  himself,  and  also  to  enable  him  to  have  executed 
the  several  leases  before  mentioned,  on  which  he  received  fines, 
and  that  the  said  deed  was,  for  those  reasons,  fraudulent  and  void 
in  equity  ;  and  that  the  deed  of  1807  was  executed  in  consideration 
of  a  corrupt  agreement  between  W.  M.  Jackson  and  W.  D.  Jackson ; 
and  that  in  the  event  of  the  said  deeds  being  declared  void,  the  will 
of  W.  M.  Jackson  was  not  a  good  and  valid  execution  of  the  power 
of  appointment  given  him  by  the  deed  of  1780 ;  and  the  said  deed  of 
appointment  of  1804,  though  invalid  as  an  appointment,  yet  was 
effectual  to  bar  the  right  of  W.  M.  Jackson  to  execute  any  further 
appointment  of  the  lands  of  Moylish  by  deed  or  otherwise;  and 
that  the  instrument  executed  by  him  in  October,  1822,  though  not 
executed  so  as  to  pass  freehold  estates,  and  though  it  might  not  be 
good  as  a  revocation  of  the  former  will,  yet  afforded  evidence  that 
he  was  then  conscious  that  the  said  deeds  of  1804  and  1807  were 
liable  to  be  impeached,  and  that  he  therefore  designedly  ^omitted  [  *985  ] 
to  make  any  mention  of  the  said  lands  in  the  will  of  1822. 

The  other  defendants  having  respectively  put  in  their  answers  to 
the  bill,  and  the  cause  being  at  issue,  witnesses  were  examined  (i). 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor  of 
Ireland,  on  the  8rd  of  May,  1888,  when,  amongst  other  evidence 
offered  to  the  Court  on  behalf  of  the  appellant,  there  was  offered 
a  decree  of  dismissal  in  a  former  cause  of  Jane  Jackson  against 
the  appellant  and  others;  and  the  respondent's  counsel  having 
objected  to  the  same  being  read,  the  Court  was  pleased  to  reject  it ; 
and  there  having  been  also  offered  in  evidence  the  attested  copy  of 

(1)  They  only  stated  that  W.  M .  Jackson  had  been  in  want  of  money  from 
Ib02  to  1810. 

18—2 
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Jackson  the  will  of  the  29th  of  October,  1822,  the  Court  was  pleased  to  reject 
Jackson,  the  same  as  evidence;  and  it  was  then  decreed  by  his  Lordship 
that  the  will  of  the  said  testator  of  the  20th  of  October,  1821,  should 
be  declared  well  proved,  and  that  the  trusts  thereof  should  be  carried 
into  execution ;  and  that  the  respondent  B.  Jackson  should  be 
declared  entitled  thereunder  to  an  estate  qiiasi  in  tail  in  one  moiety 
of  the  lands  of  Moylish,  from  the  decease  of  the  said  Jane  Jackson, 
and  that  an  injunction  should  forthwith  issue  to  put  that  respondent 
in  possession  of  such  moiety  accordingly ;  and  that  the  respondents 
Elizabeth  and  Maria  Maunsell  should  be  entitled  to  the  legacy  of 
5501.  bequeathed  by  the  said  will,  and  that  the  same  was  payable 
out  of  the  rents  and  profits  of  the  whole  of  the  said  lands  of  Moylish, 
received  since  the  death  of  the  testator ;  and  it  was  referred  to  the 
Master  to  take  an  account  of  the  rents  of  the  said  lands  of  Moylish 
received  by  the  appellant,  or  which  without  wilful  default  might 
[  •986  ]  have  been  received  by  him,  as  well  from  the  decease  of  the  *testAtor 
as  since  the  decease  of  Jane  Jackson.  And  it  was  further  ordered 
that  the  respondents  Elizabeth  and  Maria  Maunsell  should  be 
entitled  to  be  paid  by  the  appellant  the  sum  due  to  them  on  foot 
of  the  said  legacy,  if  the  amount  thereof  received,  or  which  without 
wilful  default  might  have  been  received  by  the  appellant  daring  the 
life  of  Jane  Jackson,  should  appear  to  have  been  sufficient  for  that 
purpose ;  and  that  an  account  should  be  taken  of  the  sum  due  on 
foot  of  the  said  legacy ;  and  that  the  respondent  should  be  entitled 
to  a  moiety  of  such  sum  as  should  have  been  so  received,  or  which 
without  wilful  default  might  have  been  received  by  the  appellant 
since  the  death  of  Jane  Jackson. 

The  appellant  appealed  as  well  against  the  order  rejecting  the 
evidence  as  against  the  decree. 

Mr.  Pembevton  and  Mr.  Wakefield  (with  whom  was  Mr.  Hardey^ 
of  the  Irish  Bar),  for  the  appellant : 

The  deeds  of  appointment  of  the  14th  of  January,  1804,  and  of 
the  12th  of  April,  1806,  were  executed  by  William  Marcus  Jackson 
in  fraud  of  the  power  of  appointment  reserved  to  him  by  the  inden- 
ture of  settlement  of  1780,  and  upon  a  previous  secret  trust  or 
agreement  with  his  son  William  Devereux  Jackson  that  such 
appointment  was  to  be  for  the  benefit  of  the  father.  Consequently 
such  deeds  of  appointment,  founded  on  such  corrupt  agreement, 
are  void  in  equity ;  and  as  the  deed  of  the  11th  December,  1807, 
was  executed  by  W.  D.  Jackson  in  pursuance  of  such  secret  trust 
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or  agreement,  that  deed  also  is  void  in  equity:   yet  the  decree      Jackson 
sabstantiated  those  deeds.     The  will  of  William  Marcus  Jackson      jagkson. 
of  the  20th  of  October,  1821,  was  intended  by  him  to  operate  as 
a  devise  of  the  interest  in  the  lands  of  Moylish,  which  he  had 
fraudulently  *acquired  under  the  appointment  of   1804  and  the       [  •987  J 
conveyance  of  1807,  and  was  not  meant  or  intended  by  him  to 
operate  as  an  appointment  under  the  power  contained  in  the  settle- 
ment of  1780,  to  which  this  will  made  no  reference.     The  testator 
had  no  right  to  dispose  of  the  lands  which  he  had  so  fraudulently 
acquired.    If  the  will  was  intended  to  take  effect,  and  could  take 
effect,  as  an  appointment  under  the  power  contained  in  the  settle- 
ment, yet  the  devises  and  bequests  contained  in  the  will  in  favour 
of  the  testator's  wife,  and  of  the  respondents  Elizabeth  and  Maria 
Maonsell,  were  not  authorised  by  such  power,  and  consequently 
were  void. 

The  bill  only  prayed  an  account  of  the  rents  and  profits  of  the 
lands  of  Moylish  from  the  decease  of  Jane  Jackson;  but  it  is 
directed  by  the  decree  that  an  account  should  be  taken  of  the  rents 
and  profits  of  those  lands,  received  by  the  appellant,  or  which 
without  wilful  default  might  have  been  received  by  him,  from  the 
decease  of  William  Marcus  Jackson.  That  part  of  the  decree  is 
clearly  erroneous.     *     *     * 

Mr.  Knight  Bruce  and  Mr.  Eade,  for  the  respondents  : 

This  deed  executed, by  William  Marcus  Jackson  on  the  14th  of 
January,  1804,  was  a  valid  appointment  of  the  lands  of  Moylish ; 
it  recites  the  deed  of  June,  1780,  and  is  expressed  to  be  in  pursu- 
ance *and  execution  of  the  power  thereby  given.  Taken  by  itself,  [  *988  1 
therefore,  that  deed  of  appointment  cannot  be  questioned ;  but 
because  the  father  and  son  join  in  executing,  a  few  days  afterwards, 
a  lease  of  part  of  these  lands  to  Mr.  Mahon,  suspicion  is  cast  on  the 
appointment  as  if  it  were  in  fraud  of  the  power.  Now  there  was  no 
evidence  in  the  cause  to  prove  any  such  previous  corrupt  agreement 
as  the  appellant  alleges,  or  to  connect  the  lease  with  the  deed  of 
appointment.  The  estate  was  incumbered,  and  it  became  necessary 
to  renew  the  lease  from  the  Earl  of  Shelburne.  To  raise  the 
necessary  sums  of  money  for  these  purposes,  the  father  and  son 
joined  in  the  lease,  which  recites  the  uses  to  which  the  1,600Z.  were 
to  be  applied.  The  lessee  had  a  right  to  insist  on  payment  of  the 
incumbrances,  because  he  was  purchasing  the  estate  subject  to 
the  rent.    The  payment  of  the  debts  affecting  the  estate  was  for 
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Jacksoh     the  benefit  of  the  son.    The  transaction  remained  unquestioned 

Jackson,     from  1804,  and  it  would  require  a  strong  case  to  set  it  aside,  after 

thirty-six  years,  merely  because  the  appellant  chooses  to  say  it 

was  fraudulent,  without  producing  any  evidence  of  the  fraud; 

particularly  when  all  the  parties  to  the  transaction  are  dead. 

It  appears  by  the  recitals  of  the  deed  of  December,  1807,  that 
the  father  had  paid  off  debts  of  the  son.  What  was  to  prevent  the 
father  from  taking  a  reconveyance  of  the  estate  ?  Was  it  not  open 
to  him  to  purchase  the  son's  interest,  as  much  as  if  he  was  a 
stranger  ?  The  conveyance  put  an  end  to  the  son's  estate  in  the 
lands,  without  levying  any  fine. 

If  the  appellant  had  filed  a  bill  against  his  father,  after  the  death 
of  the  eldest  son,  for  the  purpose  of  invalidating  the  appointment 
on  the  grounds  now  alleged,  the  Court  might  grant  relief  unless  the 
[  *9%9  ]  *father  could  show  it  was  a  bond  fide  execution  of  the  power.  No 
proceeding  of  that  sort  was  taken.  But  supposing  the  appointment 
not  effectual,  the  will  under  which  the  respondent  claims  is  a  good 
execution  of  the  power. 

Mr.  Pemherton,  in  reply : 

The  will  does  not  refer  to  the  power,  and  does  not  purport  to  be 
an  execution  of  it.  The  will,  as  far  [as]  it  relates  to  the  estate  of 
Moylish,  proceeds  on  the  assumption  that  the  deeds  of  the  14th  of 
January,  1804,  and  of  December,  1807,  are  valid  deeds ;  but  both 
these  deeds  being  invalid,  the  testator  had  no  power  of  disposing 
by  will  of  the  estate. 

Au^.u.      The  Lord  Chancellor: 

This  case,  as  it  appears  on  the  examination  of  the  pleadings,  has 
come  before  your  Lordships  under  peculiar  circumstances.  The 
suit  is  brought  by  a  party  claiming  under  his  father's  will,  in  which 
the  father  assumed  the  right  of  disposing  of  certain  lands  called 
Moylish.  The  answer  to  this  claim  is,  that  the  lands  were  not  the 
estate  of  the  father;  at  least,  not  an  estate  over  which  he  had 
a  right  to  exercise  the  power  of  disposition  by  will,  it  being  stated 
that  he  derived  his  title  under  a  settlement  by  which  he  was  tenant 
for  life,  with  the  power  of  appointing  to  one  or  more  of  his  children 
in  tail  male.  The  father  appointed  in  favour  of  his  eldest  son, 
and  upon  the  face  of  that  instrument  there  is  nothing  to  impeach 
it.  But  other  instruments  are  stated,  which  certainly  throw  great 
doubt  upon  the  propriety  of  that  transaction ;  because,  by  another 
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deed  of  very  nearly  the  same  date,  the  father  and  son  (the  father      Jacksok 

then  being  tenant  for  life,  and  the  son  being  entitled  as  tenant  for     jacksok. 

life  on  the  death  of  the  father)  joined  *together  in  granting  a  lease       [  *990  ] 

for  three  lives,  renewable  for  ever,  in  consideration  qi  1,600Z. ;  that 

1,600/.  being,  in  the  very  terms  of  the  deed,  to  be  applied  in  relieving 

the  estate  from  certain  debts  of  the  father.     At  a  subsequent  period, 

I  think  in  1807,  another  deed  was  executed,  which  speaks  of  the 

conveyance  to  the  son  having  been  upon  trust  and  confidence ;  and 

it  is  in  fact  a  conveyance  back  to  the  father  of  the  estate  which  had 

been  so  apparently  appointed  to  the  son.     It  also  speaks  of  the 

fines  by  which  the  estate  tail  was  barred;  but  as  to  those  fines, 

under  what  circumstances  they  were  suffered,  or  for  what  purpose 

they  were  applied,  is  only  to  be  inferred  from  what  is  stated  in 

that  deed. 

Now  the  decree  assumes  that  this  estate  was  the  absolute  property 
of  the  father,  and  directs  that  one  moiety  of  the  estate  shall  be 
held  by  the  respondent,  assuming  that  the  title  under  the  father's 
will  was  good.  It  also  directs  that  the  defendant  shall  account  for 
a  moiety  of  the  rents  from  the  death  of  the  father,  although  his 
title  did  not  accrue  till  the  death  of  the  mother.  Now  the  only 
ground  upon  which  that  can  be  explained  is,  that  the  will  directed 
a  sum  of  1002.  a  year  to  accumulate  until  550Z.  should  be  realised  ; 
that  sum,  when  realised,  to  go  to  make  up  a  sum  of  1,0002.  left  to 
certain  grand-children  of  the  testator.  I  presume,  although  it  is 
very  indistinctly  stated  upon  the  pleadings  and  in  the  decree,  that 
the  object  of  that  part  of  the  decree  was  to  relieve  the  estate  of  the 
plaintiff  from  that  burthen,  or  any  portion  of  the  550{.  If  that  was 
the  object  of  the  decree,  it  is  not  in  the  shape  and  form  in  which  it 
ought  to  be  to  carry  out  that  object ;  because,  if  it  was  only  for  the 
purpose  of  relieving  the  estate  of  the  plaintiff  from  that  burthen 
of  650/.,  or  any  portion  of  it,  the  first  inquiry  would  *have  been,  [  •ssi  ] 
what  portion  of  that  550/.  remained  unpaid,  and  whether  the  income 
received  by  the  defendant  (always  supposing  the  decree  to  be  right 
upon  the  merits)  between  the  interval  of  the  death  of  the  father  and 
the  death  of  the  mother  had  or  had  not  been  sufficient  for  the 
purpose  of  meeting  and  providing  for  that  charge  ?  Because,  if 
that  charge  had  been  provided  for,  and  it  had  been  ascertained 
that  a  sufficient  amount  of  rent  had  been  received  for  that  purpose ; 
if,  for  instance,  the  rents  had  amounted  to  ten  times  that  sum,  the 
mere  fact  of  the  defendant  having  received  property  equal  to  that 
sum  would  not  have  been  a  sufficient  ground  for  the  decree.     That, 
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Jackson  however,  I  refer  to  only  incidentally,  because  it  does  not  appear 
Jackson,  to  me  a  matter  which  can  justify  the  shape  which  the  decree  has 
assumed. 

But  on  the  merits  of  the  case,  I  think  the  decree  cannot  be 
supported  in  its  present  form.  The  decree  assumes  that  ail  these 
objections  to  the  title  of  the  father  are  of  no  avail.  It  decrees  at 
once,  upon  the  state  of  information  then  before  the  Courts,  that  all 
these  transactions  and  appointments  were  valid,  and  that  the  father 
had  by  means  of  the  appointment,  and  the  title  he  got  from  the 
son,  in  whose  favour  the  appointment  was  made,  a  valid  title ;  and 
therefore  decrees  in  favour  of  the  plaintiff  claiming  under  the  will. 

Now,  without  expressing  any  final  opinion  (because  I  do  not 
think  the  case  is  as  yet  ripe  for  it)  as  to  the  effect  of  all  these 
transactions,  it  is  quite  obvious  that  there  is  ample  ground  for 
suspicion.  In  the  first  place,  these  two  deeds  coming  together, 
almost  at  the  same  moment ;  the  appointment  in  favour  of  the  son, 
and  the  deed  by  which  1,600Z.  was  raised  by  fine  upon  that  very 
estate,  to  be  applied  in  satisfying  the  debts  which  were  charged 
[  ^992  ]  on  the  estate,  which  were  the  *debts  of  the  father,  would  of  itself 
raise  a  strong  suspicion  that  it  was  not  an  appointment  by  the 
father,  honestly  and  fairly  exercising  the  power  which  the  settle- 
ment gave  him,  but  that  he  was  influenced  in  making  the  appoint- 
ment by  the  benefit  which  he  expected  and  contracted  to  receive  for 
himself.  But  the  deed  of  1807  makes  the  case  much  stronger, 
because  we  there  find  the  son  restoring  the  estate  to  the  father. 
It  is  true  that  that  deed  stated  the  father  to  have  paid  various  debts 
of  the  son.  That  may  or  may  not  be  true:  it  may  be  that  the 
object  of  all  this  was  to  raise  money  to  pay  the  son's  debts ;  it  may 
be  that  there  was  no  intention  to  commit  any  fraud  by  this  appoint- 
ment; but  whether  the  recital  was  true  or  not  the  Court  has  no 
means  of  judging ;  for  there  is  no  evidence  in  the  cause,  there  is 
nothing  before  the  Court  to  enable  it  to  form  any  opinion  as  to  the 
validity  of  these  transactions,  but  what  appears  upon  the  face  of 
the  instruments  themselves. 

Under  these  circumstances  we  are  left  entirely  in  the  dark  whether 
any  title  was  obtained  independently  of  this  appointment;  for  it 
appears  that  the  son  was  tenant  in  tail  under  the  appointment. 
One  argument  was,  that,  supposing  the  appointment  were  entirely 
out  of  the  question,  the  father  and  the  son  together  had,  by  means 
of  the  estate,  independently  of  the  appointment,  the  means  of 
procuring  an  absolute  dominion  over  the  property.    But  under 
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what  circumstances  all  these  transactions  took  place  is  without      Jackson 

any  proof,  except  so  far  as  they  are  stated  in  those  deeds  to  which      jackson. 

I  have  referred.     Therefore,  under  these  circumstances,  and  with 

the  facts  appearing  upon  these  deeds,  I  think  it  was  too  much  for 

the  Court  to  assume  that  the  title  of  the  father  was  good,  and 

therefore  that,  as  it  respected  the  parties  claiming  under  the  will, 

it  was  property  of  which  the  father  had  an  absolute  *power  of      [  *993  ] 

disposing.     I  am  equally  of  opinion  that  it  is  not  a  case  in  which 

it  is  competent  to  the  Court  to  come  to  any  determination  in  favour 

of  the  defendant,  but  that  the  defendant  has  merely  thrown  suspicion 

upon  the  title  of  the  plaintiff  by  that  which  appeared  upon  the 

deeds  produced.     It  might  be  that  the  statement  in  the  deed  of 

1807  would  be  established ;  namely,  that  the  whole  object  of  this 

was  to  pay  the  debts  of  the  father.    Whether  it  was  or  not  does 

not  appear ;  but  this  ought  not  to  be  left  to  conjecture,  but  the 

facts  ought  to  be  ascertained  before  the  Court  proceeds  to  act  upon 

the  deed.     I  apprehend  tlie  duty  of  a  court  of  equity  to  be,  when 

it  finds  itself  in  a  situation  not  to  be  able  either  to  decide  in  favour 

of  the  plaintiff  or  in  favour  of  the  defendant,  and  so  to  adjudicate 

as  to  the  title,  to  enter  into  a  course  of  investigation  by  which  the 

real  facts  of  the  case  may  be  ascertained^  before  it  comes  to  any 

final  adjudication  upon  the  merits.    What  I  propose,  therefore,  to 

your  Lordships  is  to  reverse  this  decree,  and  to  declare  that,  before 

any  adjudication  upon  the  plaintiff's  title  under  the  will,  there 

should  be  an  inquiry  before  the  Master  what  title  the  testator  had 

at  the  time  of  his  death  in  the  lands  of  Moylish,  and  how  the  same 

was  derived;  and  particularly  whether  the  appointment  of  those 

lands  in  favour  of  the  son,  William  Devereux  Jackson,  was  a  good 

and  valid  appointment ;  with  liberty  to  state  special  circumstances: 

and  in  order  to  avoid  the  expense  and  delay  of  another  reference 

at  a  future  stage  of  the  cause,  I  would  propose  that  there  should  be 

an  inquiry  whether  the  5502.,  or  any  and  what  part  thereof,  is 

or  was  due  at  the  time  of  the  death  of  the  testator ;  and  what  is 

now  due  in  respect  thereof,  and  whether  the  rents  received  by 

George  Jackson  during  the  lifetime  *of  Jane,  the  widow,  were       [  '^^^  ] 

sufficient  to  pay  the  same.     These  inquiries,  it  is  true,  would  not 

arise  until  the  question  of  title  had  been  decided ;  but  I  think  it 

would  be  expedient,  in  order  to  save  time,  that  the  Master  should 

at  the  same  time  pursue  that  inquiry. 

Order  accordingly. 
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1839.  POPE    V.    POPE. 

May2L 
(10  Simons,  1—6.) 

Y  .Q^     '  Implied  testamentary  trust  rebutted  by  uncertainty  of  subject-matter. 

r  J  1  A  testator  gave  his  residuary  estate  to  his  wife,  **  trusting  she  will,  from 

the  love  she  bears  to  me  and  our  dear  children,  so  husband  and  take  care 
of  what  property  there  may  be,  for  their  good;  and  should  she  marry 
again «  then  I  wish  she  may  convey,  to  trustees,  in  the  most  secure  manner 
possible,  what  property  she  may  then  possess,  for  the  benefit  of  the 
children  as  they  may  severally  need  or  deserve,  taking  justice  and  affection 
for  her  guide ;  "  and,  at  the  conclusion  of  his  will,  he  gave  the  capital  of 
his  business  to  his  wife,  trusting  that  she  would  deal  justly  and  properly 
to  and  by  all  their  children :  Held,  that  no  trust  was  created  for  the 
children. 

Samuel  Pope,  a  coal  merchant,  made  his  will,  in  the  following 
words : 

"  Whatsoever  property  or  effects  I  may  die  possessed  of  after  my 
just  debts  are  paid,  or  become  entitled  to  at  or  after  my  decease, 
whether  of  hoases,  lands,  money,  stock  in  trade,  furniture,  shares 
in  business,  of  whatever  kind  and  to  whatsoever  amount,  I  do  give 
[  *2  ]  and  *bequeath  the  whole  and  every  of  them  (excepting  only 
such  sum  or  sums  as  shall  be  hereinafter  distinctly  named  and 
otherwise  disposed  of)  to  my  dear  and  beloved  wife,  Angelina  Pope ; 
and  I  do  hereby  nominate,  constitute  and  appoint  her  my  sole 
executrix  of  this  my  last  will  and  testament ;  and  my  reason  for 
so  doing  is  the  constant  abuse  of  trustees  which  I  daily  witness 
among  men  :  at  the  same  time  trusting  she  will,  from  the  love  she 
bears  to  me  and  our  dear  children,  so  husband  and  take  care  of 
what  property  there  may  be,  for  their  good :  and,  should  she  marry 
again,  and,  but  for  the  welfare  of  the  dear  children,  I  have  not  an 
objection,  then  I  wish  she  may  convey  to  trustees,  in  the  most 
secure  manner  possible,  what  property  she  may  then  possess,  for 
the  benefit  of  the  children  as  they  may  severally  need  or  deserve, 
taking  justice  and  affection  for  her  guide.  My  will  further  is  that 
each  child  shall  receive,  within  six  months  after  my  decease,  as  a 
token  of  my  affection,  if  above  20  years  of  age,  502.  clear  of  every 
deduction  whatsoever :  and  my  will  further  is  that,  as  the  articles 
of  partnership  now  subsisting  between  me  and  my  brothers,  has  a 
clause  stating  that,  at  the  death  of  either,  the  widow  shall  retain 
the  husband*s  share,  on  her  appointing  a  proper  person  to  manage 
on  her  behalf ;  it  is  my  wish  that  she  may  consult  with  them,  my 
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brothers,  as  to  whom  that  management  shall  be  consigned,  that  Popb 
eare  may  be  taken  the  business  be  not- injured ;  that,  on  my  dear  pqpe. 
son  Samuel  Richard  attaining  his  21st  year  of  age,  he  may  take  his 
father's  place  in  the  management  of  the  said  business,  and  a  moiety 
of  the  said  profits  shall  be  his  own  property  from  that  time,  and 
the  other  moiety  to  be  his  mother's.  The  whole  of  the  profits, 
from  my  decease  to  his  21st  year,  to  be  his  mother's  entirely,  and 
the  capital  also,  trusting  that  she  will  act  justly  and  properly  to 
and  by  all  our  children." 

The  testator  left  his  widow  and  several  children,  all  of  whom  [  ^  1 
were  infants,  him  surviving.  The  bill,  which  was  filed  by  the 
children  against  their  mother,  *  *  submitted  that  the  defen- 
dant was  only  entitled  to  a  beneficial  interest  in  the  testator's 
share  in  the  business  until  the  plaintiff,  S.  B.  Pope,  should  attain 
the  age  of  21  years,  and  that,  after  that  event,  she  was  only  entitled, 
onder  the  terms  of  the  will,  to  a  life-interest  in  one  moiety  of  the 
profits  of  the  business,  and  that,  as  to  the  residue  of  the  testator's 
personal  estate,  she  was  a  trustee  for  the  plaintiffs  in  equal  shares, 
and  that  they  were  entitled  to  have  the  interest  and  profits  thereof 
applied  in  and  towards  their  respective  maintenance  and  education. 

The  bill  prayed  that  the  rights  and  interests,  of  the  plaintiffs 
and  of  the  defendant,  in  the  testator's  personal  estate  under  his  will, 
might  be  ascertained  and  declared ;  and  [for  consequential  relief]. 

Mr.  O.  Richards  and  Mr.  Abraham^  for  the  plaintiffs.    *    *    *  [  *  3 

Mr.  Jacob  and  Mr.  RomiUy,  for  the  defendant,  [cited  Eade  v. 
Bade  (1) ;  Lechmere  v.  Latie  (2) ;  Hoy  v.  Master  (3)]. 

The  Yice-Ghancellor  :  [  ^  J 

The  will,  in  this  case,  is  untechnical  and  obscure ;  but  I  think 
that  there  is  not  such  a  trust  created  as  this  Court  can  act  upon. 
One  thing  is  clear,  with  respect  to  the  testator's  interest  in  his 
business :  the  widow  is  entitled  to  the  capital  absolutely,  and  to 
the  whole  of  the  profits  until  the  eldest  £on  attains  21 ;  and  then 
he  will  take  a  moiety  of  the  profits  from  that  time.  I  think  that 
the  words :  "  trusting  that  she  will  act  justly  and  properly  to  and 
by  all  our  children,"  are  a  general  expression  of  a  wish,  and  do 
not  create  a  trust. 

In  the  preceding  part  of  his  will,  the  testator  says  :  "  whatever 

(1)  21  E.  B.  284  (5  Madd.  118).  (3)  38  E.  E.  176  (6  Sim.  568). 

(2)  39  E.  E.  174  (2  My.  &  K.  197). 
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Pope 

r. 
Pope. 


[•6] 


property  or  effects  I  may  die  possessed  of  after  my  just  debts  are 
paid,  or  become  entitled  to  at  or  after  my  decease  ;  "  so  that  he  is 
speaking,  not  only  of  the  property  which  he  might  have  at  his 
'  death,  but  also  of  what  might  accrue  to  his  estate  afterwards. 
Then  he  says :  "  I  do  give  and  bequeath  the  whole  and  every  of 
them,  excepting  only  such  sum  or  sums  as  shall  be  hejreafter  dis- 
tinctly named  and  otherwise  disposed  of,  to  my  dear  and  beloved 
wife ;  and  I  do  hereby  nominate,  constitute  and  appoint  her  my 
sole  executrix  of  this  my  last  will  and  testament :  and,  my  reason 
for  so  doing  is  the  constant  abuse  of  trustees  which  I  daily  witness 
among  men  :  at  the  same  time  trusting  she  will,  from  the  love  she 
*bears  to  me  and  our  dear  children,  so  husband  and  take  care  of 
what  property  there  may  be,  for  their  good."  It  was  said,  by  the 
counsel  for  the  plaintiffs,  that  those  words  would  create  an  absolute 
trust  for  the  children.  But  it  seems  to  me  that  the  expression : 
"  what  property  there  may  be,"  means  such  property  as  might 
happen  to  exist,  having  regard  to  the  fact  that  the  wife  might  sell 
or  alien  a  part  of  it.  Besides,  if,  by  this  first  part  of  the  will,  a 
trust  is  created  for  the  children,  they  must  all  take  jointly  and 
equally.  But  then  comes  the  clause  which  directs  that  the  wife, 
if  she  should  marry  a  second  husband,  should  convey,  to  trustees, 
what  property  she  might  then  possess,  for  the  benefit  of  the  children 
as  they  might  severally  need  or  deserve,  taking  justice  and  affection 
for  her  guide.  This  clause  is  inconsistent  with  the  plaintiffs'  con- 
struction of  the  prior  part  of  the  will ;  for,  if  the  widow  marries 
again,  she  is  to  have  a  power  of  distribution  amongst  the  children 
according  to  her  estimate  of  their  wants  and  deserts. 

My  opinion,  therefore,  is,  taking  the  whole  of  this  will  together, 
that  there  is  not  enough  in  it  to  create  a  clear,  definite  trust  which 
this  Court  will  execute  for  the  benefit  of  the  children. 


1889. 
May  25. 

Shadwell, 
V.-C. 

[7J 


CAKTEE  V.   BEAKD(l). 

(10  Simons,  7—8 ;  S.  C.  3  Jur.  532.) 

Lunatic— Debt— 3  &  4  Will.  IV.  c.  104. 

A  person  who  was  a  lunatic,  but  had  not  been  so  found  by  inquisi- 
tion, died  seised  of  a  small  freehold  estate,  but  not  possessed  of  any  per- 
sonal property.    His  stepfather  had  received  the  rents  of  the  estate,  and 


(1)  Doubted  by  Cotton  and  Lopes, 
L.JJ.,  in  In  re  Rhodes  (1890)  44  Ch.  D. 
94,  69  L.  J.  Ch.  298,  62  L.  T.  342, 


since  a  lunatic's  estate  may  clearly  be 
made  liable  for  the  cost  of  necessaries 
in  a  proper  case. — 0.  A.  8. 
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had  expended  more  than  the  amount  of  them  in  maintaining  the  lunatic ;  Carter 
he  also  paid  the  lunatic's  funeral  expenses :  Held,  that  he  was  not  entitled,  v> 

nnder  3  &  4  Will.  IV.  c.  104,  to  be  paid  either  the  sui-plus  expenditure,  or  Beard. 
the  amount  of  the  funeral  expenses,  out  of  the  lunatic's  freehold  estate. 

In  1835  Enoch  Beard  died  intestate  and  a  lunatic,  but  he  had 
not  been  found  so  by  inquisition.  He  left  a  small  freehold  estate, 
but  no  personal  estate  whatever.  The  defendant  was  his  eldest 
brother  and  heir,  and  also  his  administrator.  The  plaintiff  was 
the  second  husband  of  the  widow  of  the  lunatic's  late  father,  and 
had  received  the  rents  of  the  lunatic's  estate,  and  applied  them  in 
maintaining  the  lunatic  in  an  asylum,  and  had  expended  more  than 
the  rents  in  so  doing.  The  plaintiff  also  paid  the  lunatic's  funeral 
expenses. 

The  question  was  whether  the  amount  of  the  funeral  expenses, 
and  the  sums  expended  in  the  maintenance  of  the  lunatic,  over 
and  above  the  rents  of  his  estate,  constituted  a  debt  which  the 
plaintiff  was  entitled  to  be  paid  out  of  the  lunatic's  freehold  estate, 
under  3  &  4  Will.  IV.  c.  104. 

It  was  argued,  for  the  plaintiff,  that,  if  a  person  became  lunatic, 
and,  sometime  afterwards,  a  commission  was  issued  against  him, 
the  Master  wOuld  be  directed  to  take  an  account  of  what  the  party 
who  had  maintained  the  lunatic  before  the  issuing  of  the  commis- 
sion, had  properly  expended  in  his  maintenance;  and  that  the 
amount  would  be  ordered  to  be  paid  to  him  out  of  the  lunatic's 
property :  Rogers  v.  PHce  (i). 

Mr.  Jacob  and  Mr.  RomiUy  appeared  for  the  plaintiff. 

Mr.  Knight  Bruce  and  Mr.  Bilton  for  the  defendant. 

The  Yice-Chancellor  said  that  the  funeral  expenses  could  not  [  s  ] 
be  said  to  be  a  debt  contracted  by  the  lunatic :  that  the  executor 
or  administrator,  and  not  the  heir,  was  bound  to  bury  the  deceased ; 
and,  consequently,  the  funeral  expenses  were  payable  out  of  the 
personal,  and  not  out  of  the  real  assets  of  the  deceased.  His 
Honour  then  read  the  8  (fe  4  Will  IV.  cap.  104,  and  added  that 
the  plaintiff  could  not  claim,  as  a  debtor,  what  he  had  expended, 
beyond  the  rents,  in  the  maintenance  of  the  lunatic,  as  it  was  an 
act  of  bounty  on  his  part,  as  the  stepfather  of  the  lunatic,  and  not 
a  debt,  either  by  specialty  or  simple  contract,  contracted  by  the 
lonatic,  who  was  in  a  situation  which  incapacitated  him  from 
contracting  a  debt. 

(1)  32  E.  E.  729  (3  Y.  &  J.  28). 
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1839-  NEWMAN  V.   NEWMAN. 

June  1. 
(10  Simons,  51—58  ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  354.) 

y  .Q  '  Will — Construction — Remoteness. 


[61] 


A  testator  devised  liis  real  estates  to  trustees,  in  trust  for  his  son  for  life, 
and,  after  the  son's  death,  in  trust  to  sell  and  stand  possessed  of  the  pro- 
ceeds, in  trust  for  all  his  grandchildren,  the  children  of  his  son  and  three 
daughters,  (whom  he  named)  who  should  attain  the  age  of  24  years.  The 
son  and  daughters  had  children  living  at  the  testator's  death,  but  none 
bom  afterwards :  Held,  that  the  trust  for  the  grandchildren  was  void  for 
I'emoteness. 

Charles  Newman,  the  elder,  made  his  will  dated  the  26ih  of 
July,  1824,  [and  thereby  devised  certain  real  estate  to  his  son 
Charles  Newman  for  life,  with  remainder  to  trustees  in  trust  to 
sell  the  same  and  to  hold  the  proceeds  of  the  premises  and  the 
rents  and  profits  thereof,  from  the  decease  of  his  said  son  until  the 
same  should  be  sold,  "  in  trust  for  all  and  every  my  grandchildren, 
the  children  of  my  said  son  Charles  Newman,  of  my  daughter, 
Elizabeth,  the  wife  of  James  Stutter,  of  my  daughter,  Ann  Heald, 
and  of  my  daughter,  Sarah,  the  wife  of  Grimwood,  respec- 
tively, lawfully  begotten,  who  shall  attain  the  age  of  24  years, 
equally  to  be  divided  among  my  said  grandchildren  attaining  that 
age  as  tenants  in  common."  And  he  bequeathed  to  the  same 
trustees  the  sum  of  1,000Z.  upon  trust  to  invest  the  same  and  to 
pay  the  income  thereof  to  his  said  daughter  Elizabeth,  during  her 
life,  for  her  separate  use,  and  after  her  decease,  upon  trust  to  pay, 
transfer  and  assign  the  said  principal  sum  of  1,000Z.,  and  the 
[  63  ]  investments  representing  the  same  and  the  income  thereof]  **  unto 
all  and  every  the  children  and  child  of  the  said  Elizabeth  Stutter 
lawfully  begotten,  who  shall  attain  the  age  of  21  years,  equally  to 
be  divided  between  or  among  such  children  (if  more  than  one)  as 
tenants  in  common,  and,  if  only  one,  then  the  whole  to  that  one 
child,  to  which  said  children  and  child  attaining  the  age  of  21  years 
I  give  and  bequeath  the  same  accordingly."  [And  the  testator 
bequeathed  to  the  same  trustees  the  sum  of  2,000Z.,  upon  trust,  to 
invest  the  same,  and  to  pay,  transfer  and  assign  the  said  sum  of 
2,000Z.,  and  the  investments,  income  and  proceeds  thereof  which 
should  not  be  applied  under  the  power  or  direction  thereinafter 
contained,]  ''  unto  all  and  every  the  children  and  child  of  my  said 
daughter  Elizabeth  Stutter  lawfully  begotten,  who  shall  attain  the 
age  of  24  years,  equally  to  be  divided  between  or  among  such 
children  (if  more  than  one)  as  tenants  in  common,  anil,  if  only  one, 
then  the  whole  to  that  one  child,  to  which  said  children  or  child 


VOL.  3a.]  1839.     CH.    10  SIMONS,  53—56.  207 

attaining  the  age  of  24  years,  I  give  and  bequeath  the  same  Nbwman 
accordingly."  The  testator  bequeathed  two  other  sums  of  l,000i.  nbwman. 
in  trust,  as  to  one,  for  his  daughter  Ann  Heald,  and,  as  to  the 
other,  for  his  daughter  Sarah  Grimwood  and  their  children  and 
child  who  should  attain  21 ;  and  he  bequeathed  two  further  sums 
of  2,OO0Z.  in  trust,  as  to  *one,  for  the  children  and  child  of  Ann  [  '64  ] 
Heald  who  should  attain  24,  and,  as  to  the  other,  for  the  children 
and  child  of  Sarah  Grimwood  who  should  attain  that  age.  The 
will  then  proceeded  thus:  "And  I  hereby  declare  my  will  to  be 
that  my  said  trustees  and  trustee  for  the  time  being,  do  and  shall 
pay  and  apply  the  dividends,  interest  and  annual  produce  of  the 
respective  portions  or  shares,  of  and  in  the  aforesaid  trust-funds, 
to  which  my  said  grandchildren,  the  children  of  my  said  son  and 
daughters,  shall  respectively  be  entitled  in  expectancy  or  contin- 
gency, under  the  trusts  hereinbefore  declared,  for  or  towards  the 
maintenance,  education  and  benefit  of  my  said  respective  grand- 
children, until  they  shall  respectively  attain  the  age  at  which  the 
said  portions  or  shares  of  and  in  the  said  Respective  trust-funds 
will  become  absolutely  vested."  The  testator  then  gave  pecuniary 
legacies  to  certain  persons  absolutely;  and,  after  payment  of  his 
just  debts,  legacies  and  funeral  and  testamentary  expenses,  he  gave 
ail  the  residue  and  remainder  of  his  monies,  stocks,  funds,  mort- 
gages and  securities  for  money,  furniture,  plate,  goods,  chattels  and 
personal  estate  and  effects  whatsoever  and  wheresoever  to  his  son 
Charles  Newman,  for  his  own  use  and  benefit ;  and  appointed  him 
and  John  Newman  executors  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  25th  of  April, 
1827,  [by  which  he  empowered  the  trustees  to  sell  the  real  estate  in 
the  lifetime  of  his  son  Charles  Newman,  with  his  consent  in  writing]. 

The  testator  died  in  August,  1828,  leaving  his  son  Charles  Newman,        [  56  ] 
the  younger,  and  his  three  daughters  named  in  his  will  him  surviving. 
The  son  and  daughters  had,  each  of  them,  several  children  living  at 
the  testator's  death ;  but  none  of  them  had  a  child  born  afterwards. 

The  bill  was  filed  by  a  son  of  Charles  Newman,  the  younger, 
against  his  father  and  the  testator's  other  children  and  grand- 
children, alleging  that  Charles  Newman  was  about  to  cut  timber 
on  the  devised  estates ;  and  that  he  pretended  that  the  devises  and 
gifts,  in  the  will  and  codicil,  to  the  testator's  grandchildren,  were 
void  for  remoteness  and  uncertainty,  and  that  he  was  absolutely 
entitled  to  the  estates  in  fee-simple,  as  the  testator's  heir.  The 
bill   prayed  that  the  rights  and  interests  of   the  plaintiff   and 
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Njewman     defendants  in  the  estates,  might  be  declared,  and  that  Charles 
Newman.     Newman  might  be  restrained  from  cutting  timber  thereon. 
.  Charles  Newman  demurred  for  want  of  equity. 

Mr.  Jacob  and  Mr.  L.  Wigraviy  in  support  of  the  demurrer, 
[cited  Leake  v.  Robinson  (i)  and  Jvdd  v.  Judd  (2),  where  there  was 
a  maintenance  clause  similar  to  the  clause  in  the  present  case]. 

[  67  ]  Mr.  Knight  Bruce  and  Mr.  Elderton,  in  support  of  the  bill : 

If  the  property  comprised  in  this  suit  is  to  be  considered  as  real 
estate,  the  devise  is  good,  according  to  Boraston's  case  (3),  Doe  v. 
Nowell  (4),  Browfield  v.  Crowder  (5),  Phipjjs  v.  Williavis  (6),  Doe  v. 
Ward  (7).  But,  if  it  is  to  be  considered  as  personal  estate,  then  the 
clause  for  maintenance,  which  clearly  includes  the  proceeds  of  the 
sale  of  this  property,  affords  a  strong  ground  for  holding  that  the 
grandchildren  take  vested  interests  in  their  shares.  In  that  clause, 
the  testator  has  used  the  words  ''  absolutely  vested.*'  He  seems  to 
have  intended  to  draw  a  distinction  between  vesting  in  enjoyment 
and  vesting  in  interest. 

The  Vicb-Chancbllor  : 

I  should  have  thought  that  the  case  of  Doe  v.  Ward  was  within 
the  terms  of  Boraston's  case.  In  Doe  v.  Ward  the  testator  gave 
his  freehold  and  leasehold  estates,  after  the  death  of  his  daughter, 
to  such  of  her  children,  as  she  then  had  or  might  have,  if  a  son  or 
sons,  at  his  or  their  age  or  ages  of  28.  That  is  Boraston's  ease. 
[  *58  ]  In  that  case  and  in  the  other  cases  of  the  same  class,  *there  was, 

in  the  first  place,  a  gift  to  the  party  intended  to  take ;  and  then 
followed  the  words  ''  at,  if  or  when  "  that  party  shall  attain  a  par- 
ticular age ;  and  it  was  held  that  those  words  were  used,  merely, 
for  the  purpose  of  pointing  out  the  time  at  which  the  devisee  was 
to  take  in  possession.  But,  in  the  case  now  before  me,  there  is  no 
gift  except  to  such  of  the  testator's  grandchildren  as  shall  sustain 
the  character  of  attaining  the  age  of  24.  The  attainment  of  that 
age,  is  part  of  the  constitution  of  the  character  of  the  original  taker. 

The  devise  of  the  legal  estate  is  good ;  but  the  person  in  whom 
it  is  vested,  is  a  trustee  for  the  heir-at-law. 

Demurrer  allowed. 

(1)  16  R.  R.  168  (2  Mer.  363).  313. 

(2)  30  R.  R.  203  (3  Sim.  525).  (6)  35  R.  R.  118  (5  Sim.  44 ;  affirmed 

(3)  3  Co.  Rep.  19  a.  as  to  the  point  here  referred  to  in  9 

(4)  14  K.  R.  445  (1  M.  &  S.  327).  01.  &  Fin.  583). 

(5)  8  R.  R.  805  (1  Boe.  &  P.  (N.  R.)  (7)  48  R.  R.  599  (9  Ad.  &  El.  582). 
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8EDD0N  V.   CONNELL.  i8«>- 

jMHe  10, 11. 
(10  Simons,  58—86  ;  S;  C.  9  L.  J.  (N.  S.)  Ch.  341  (1).)  

Joint-stock  company — Fraud — Public  ofl&cer — Construction  of  7  Geo.  IV.  y  .q      ' 

c.  46,  and  1  &  2  Vict,  c  96.  .  gg  \ 

A.  filed  a  bill  against  the  public  officer  of  a  joint-stock  bank,  alleging 
tbat  he  had  been  induced  to  purchase  500  shares  in  the  bank,  by  fraudulent 
representations  made  by  the  directors,  in  their  reports,  as  to  the  prosperous 
state  of  the  Company's  affairs,  and  praying  for  a  declaration  to  that  effect 
and  th&t  the  purchase  might  be  declared  void,  as  between  him  and  the 
Comipany,  and  that  the  latter  might  repay  him  his  purchase-money : 

Held,  that,  as  the  litigation  was  between  one  member  of  the  partner- 
ship as  such,  and  the  other  members  as  such,  the  public  officer  was 
improperly  made  a  party  to  it  as  representing  the  Company ;  and  a  demurrer 
by  him  was  allowed. 

[So  far  as  concerns  the  question  of  construction  of  the  Acts  of 
Parliament  mentioned  in  the  head-note,  it  will  be  sufficient  to  set 
out  the  following  passage  from  the  judgment  of  the  Vice-Chan- 
cELix)B9  allowing  the  demurrer  of  Mr.  Connell,  the  public  officer  of 
the  joint-stock  bank  referred  to  in  the  head-note :] 

The  Vicb-Chancbllor :  Juneu. 

The  only  question  which   I  am   now  about  to  determine,  is        [  ^6  ] 
whether  Mr.  Connell  is  properly  made  a  defendant  to  this  bill,  in 
his  character  of  one  of  the  public  officers  of  the  Northern  and 
Central  Banking  Company. 

I  have  read  over  both  the  Acts  of  Parliament;  and,  in  my 
opinion,  it  is  perfectly  plain  that  neither  of  them  was  meant  to 
apply  to  demands  made  by  one  or  more  members  of  a  partnership 
against  the  other  members  of  that  partnership. 

The  relief  which  the  plaintiff  asks,  is  that  it  may  be  declared 
that  he  was  induced  to  purchase  the  500  shares  in  the  bank,  by 
means  of  the  fraudulent  representations  and  practices,  therein- 
before mentioned,  of  the  directors  of  the  Company,  and,  more 
especially,  by  the  fraudulent  representations  of  the  defendants 
Moult  and  Evans,  and  of  Hardie ;  and  that,  as  between  the  plaintiff 
and  the  ♦Company,  such  purchase  may  be  declared  to  be  void ;  and  [  *77  ] 
that  the  Company  may  be  ordered  to  repay,  to  him,  the  amount  of 
his  purchase-money.  It  is  obvious,  therefore,  that  the  plaintiff,  at 
the  same  time  as  he  asks  that,  as  between  him  and  the  Company, 
the  relief  may  be  given,  admits  that,  with  respect  to  all  other 
persons,  he  is  a  member  of  the  Company. 

Now  there  has  been  a  legislative  interpretation  put  by  the  Act 
(1)  Harrison  v.  Brown  (1852)  5  De  G.  &  8m.  728,  735. 

B..B^ — ^VOL.  LI.  14 
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Skddon  1  &  2  Vict,  on  the  effect  of  the  Act  of  7  Geo.  IV. ;  though  there 
CoiraBLL.  are  words  in  the  7  Geo.  IV.  which  might,  I  think,  have  made  it 
questionable  at  least  whether  the  Act  of  Geo.  IV.  did  not,  itself, 
comprehend  the  very  cases  which  are  provided  for  by  the  1  &  2 
Vict.  However  the  Act  of  the  1  &  2  Vict,  after  reciting  the  Act  of 
the  7  Geo.  IV.,  and  an  Act  of  the  6  Geo.  IV.,  and  that  it  was 
expedient  those  Acts  should  be  amended,  proceeds  to  enact :  ''  That 
any  person  now  being,  or  having  been,  or  who  may  hereafter  be,  or 
have  been,  a  member  of  any  co-partnership  now  carrying  on,  or 
which  may  hereafter  carry  on  the  business  of  banking  under  the 
provisions  of  the  said  recited  Acts,  may,  at  any  time  during  the 
continuance  of  this  Act,  in  respect  of  any  demand  which  such 
person  may  have,  either  solely  or  jointly  with  any  other  person, 
against  the  said  co-partnership,  or  the  funds  or  property  thereof, 
commence  and  prosecute,  either  solely  or  jointly  with  any  other 
person  (as  the  case  may  require),  any  action,  suit  or  other  pro- 
ceeding, at  law  or  in  equity,  against  any  public  officer  appointed 
or  to  be  appointed,  under  the  provisions  of  the  said  Acts,  to  sue 
and  be  sued  on  the  behalf  of  the  said  co-partnership  ;  and  that  any 
such  public  officer  may,  in  his  own  name,  commence  and  prosecute 
any  action,  suit  or  other  proceeding  at  law  or  in  equity,  against  any 
[  •78  ]  person  being  or  having  been  a  member  of  *the  said  co-partnership, 
either  alone  or  jointly  with  any  other  person  against  whom  any 
such  co-partnership  has  or  may  have  any  demand  whatsoever ;  and 
that  every  person  being  or  having  been  a  member  of  any  such 
co-partnership,  shall,  either  solely  or  jointly  with  any  other  person 
(as  the  case  may  require),  be  capable  of  proceeding  against  any 
such  co-partnership,  by  their  public  officer,  and  be  liable  to  be 
proceeded  against,  by  or  for  the  benefit  of  the  said  co-partnership, 
by  such  public  officer  as  aforesaid,  by  such  proceedings,  and  with 
the  same  legal  consequences  as  if  such  person  had  not  been  a 
member  of  the  said  co-partnership,  and  that  no  action  or  suit  shall 
in  anywise  be  affected  or  defeated  by  reason  of  the  plaintiffs  or 
defendants,  or  any  of  them  respectively,  or  any  other  person  in 
whom  any  interest  may  be  averred,  or  who  may  be  in  anywise 
interested  or  concerned  in  such  action,  being  or  having  been  a 
member  of  the  said  co-partnership ;  and  that  all  such  actions, 
suits  and  proceedings  shall  be  conducted  and  have  effect  as  if  the 
same  had  been  between  strangers."  I  look  upon  this  as  a  legis- 
lative declaration  that  the  particular  cases  which  were  provided  for 
by  1  &  2  Vict,  were  not  provided  for  by  the  7  Geo.  IV.     But  it  is 
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perfectly  plain  that  the  Act  of  the  1  &  2  Vict.,  though  ib  meant  to 
give  relief  in  a  case  where  one  member  of  a  partnership  might, 
either  solely  or  jointly  with  another  person,  have  a  demand  against 
the  partnership,  or,  vice  versa,  the  partnership  might  have  a  demand 
against  a  member  of  the  partnership,  either  solely  or  jointly  with  some 
other  person,  no  part  of  it  can,  by  any  construction  however  forced, 
be  made  to  provide  for  determining  a  question  between  one  member 
of  the  partnership  as  such,  and  the  other  members  of  the  partner- 
ship as  such.  In  my  opinion,  therefore,  there  is  no  ground  whatever 
for  making  Gonnell  a  party  to  this  suit  in  the  ^character  of  public 
officer  of  the  Company,  thereby  representing  the  whole  Company. 

The  demurrer  was  accordingly  allowed. 


Seddon 

V. 
COKNELL. 


[*79] 


ELWOETHY  v.  WILLIAM  PAYNE  BILLING  and 

Others. 

(10  Simons,  98—101 ;  S.  C.  10  L.  J.  Ch.  176.) 

Sale  under  decree — Bidding. 

E.  B.»  one  of  ^eyeral  defendants,  having  purchased  an  estate  sold  under 
the  decree,  for  810/.,  without  having  obtained  leave  to  bid;  another  defen- 
dant moved  that  the  estate  might  be  again  put  up  to  sale  at  810/.,  and  if 
it  should  fetch  more,  that  the  sale  to  E.  B.  might  be  set  aside,  and  that  he 
might  pay  the  expenses  of  the  re-sale  and  the  costs  of  the  motion.  The 
CouBT  refused  the  application,  but  without  costs. 

The  premises  in  question  in  this  cause  having  been  put  up  for 
sale  by  auction,  in  September  last,  in  pursuance  of  the  decree, 
Edward  Billing,  one  of  the  defendants,  bid  at  the  auction,  without 
having  obtained  the  leave  of  the  Court  so  to  do,  and  became  the  pur- 
chaser of  the  premises  at  the  sum  of  810Z.  A  motion  was  now  made, 
on  behalf  of  Thomas  Billing,  another  of  the  defendants,  that  the 
premises  might  be  again  put  up  for  sale  before  the  Master,  at  the  sum 
of  810L  ;  and,  if  they  should  be  resold  for  more  than  that  sum,  then 
that  the  sale  to  Edward  Billing  might  be  set  aside,  and  that  he  might 
be  ordered  to  pay  all  the  expenses  of  the  resale  and  of  the  motion. 

Mr.  Sharpe,  for  the  defendant,  Thomas  Billing,  said  *  *  that 
the  cases  *Ex  parte  Reynolds  (i)  and  Ex  parte  Lacey  (a),  although  they 
related  to  purchases  made  by  assignees  of  bankrupts,  were  applicable, 
in  principle,  to  the  present  case. 

Mr.  Knight  Brace  appeared  for  another  of  the  defendants,  and 
supported  the  motion. 

(1)  5  E.  E.  143  (5  Ves.  707).  (2)  6  B.  B.  9  (6  Ves.  625). 

14—2 


1841. 
Feh.  1. 

Shadwell, 
V.-C. 

[98] 


[•99] 
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p:i. WORTHY  Mr.  Jacob  and  Mr.  IVillcock,  for  the  defendant  Edward  Billing: 

r. 

Billing.         ♦     ♦    It  is,  at  the  utmost,  a  case  of  irregularity;  and,  at  all 
[  •100  ]      events,  the  Court  will  not  set  *a8ide  the  sale,  because  one  of  the 
parties  asks  it,  without  seeing  whether  it  is  beneficial  or  not. 

The  Vicb-Chakcellor,  having  observed,  in  the  course  of  the 
argument,  that  only  two  of  the  parties  to  the  cause  supported 
the  application,  delivered  judgment  as  follows  : 

There  is  a  difference  between  a  mere  party  to  a  cause  and 
assignees  in  bankruptcy,  with  respect  to  purchases  made  without 
the  permission  of  the  Court.  Assignees  in  bankruptcy  sell  the 
bankrupt's  property,  because  it  is  their  duty  to  do  so  under  the 
statutes  relating  to  bankrupts,  and  without  the  direction  of  the 
Court.  They  are,  merely,  trustees  for  sale ;  and,  therefore,  it  is 
reasonable  that,  where  they  purchase  the  property  for  themselves, 
such  orders  should  be  made  against  them  as  were  made  in  the 
cases  cited.  But,  as  far  as  my  experience  goes,  there  is  no  instance 
of  a  similar  order  being  made,  where  the  purchaser  was,  merely,  a 
party  in  the  cause,  and  not,  as  such,  the  party  to  Conduct  the  sale. 
Ordinarily,  the  plaintiff  in  the  suit  has  the  conduct  of  the  sale. 
But,  in  this  case,  the  application  is  made  only  by  one  and  supported 
by  another  of  several  co-defendants  in  the  suit. 

The  Court,  having  made  a  rule  that,  where  property  is  sold 

under  a  decree,  no  party  shall  bid  for  it  without  the  permission  of 

the  Court ;  all  that  it  has  to  do  is  to  take  care  that  its  own  rule  is 

enforced ;  but  it  will  not  enforce  it  against  a  party  to  a  cause,  in 

«  the  same  manner  as  it  will  against  assignees  in  bankruptcy. 

I  never  remember  a  case  in  which  a  party  to  a  suit  has  bid  at  a 
sale  directed  by  the  Court  without  its  permission,  where  the  Court 
has  made  such  an  order  as  is  now  asked.  But,  as  the  party 
[  *ioi  ]  did  wrong  by  bidding  at  *the  sale  without  having  obtained  the 
leave  of  the  Court,  the  proper  course  is  to  refuse  the  motion 
without  costs  (1). 

(1)  The  Vice-Chancellor   kindly  made,  in  July,  1818.  for  a  sale  of  the 

furnished    the     reporter     with     the  partnership  effects  before  the  Master, 

following  note  of  a  manuscript  case  iu  The  defendant  attended  the  sale  and 

his  Honour*s  possession  :  bid,   and    was   declared   the    highest 

bidder.     A  motion  was  made,  by  Mr. 

1819.  Wilson  «.  Greenwood.  jf^„^^  to  set  aside  the  sale,  on  tiie 

Matter  Term.        Bill  filed  by  assignees  of  a  bankrupt  ground  that  the  partner  waa  not  at 

partner   against  the  solvent  partner  liberty  to  bid.     Lord  Eldon  refused 

for    an     account    and    sale    of    the  it.     Mr,  Heald  and  Mr,  ShadweU  for 

partnership   effects.      An    order  was  defendant,  the  purchaaer. 
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Is  THE  Matter  of  the  WEST  RlilTFORD  CHURCH  and     ^J^^-^ 
POOR  LANDS  AxND  In  the  Mattee  of  52  GEO.  III.      "— ** 

C.    101.  V.-C. 

(10  Simons.  101—111 ;   S.  0.  8  L.  J.  (N.  S.)  Ch.  317 ;    3  Jur.  501.)  [  '^>  ] 

Charity— Jurisdiction— Stat.  52  Geo.  III.  c.  101. 

Where  two  classes  of  persons  claim,  adversely  to  each  other,  the  right 
of  administering  the  funds  of  a  charity,  the  Court  will  not  decide  the 
question,  on  a  petition  presented  under  52  Geo.  III.  c.  101. 

This  was  a  petition  [under  Sir  S.  Eomilly's  Act]  presented  by 
two  of  the  trustees  of  the  church  and  poor  lands  of  West  Retford. 
The  petition  stated  thatj  it  was  not  known  at  what  time  or  for  C 102  ] 
what  purpose  the  charity  was  founded ;  but  it  was  believed  that, 
from  the  earliest  period  at  which  the  charity  was  known  to  have 
existed^  the  rents  and  profits  of  the  estate  had  been  considered  as 
applicable,  in  equal  moieties,  to  the  repairs  of  the  church  and  relief 
of  the  poor  of  West  Retford.  [The  petition  stated  several  succes- 
sive appointments  of  new  trustees  of  the  property  in  1699,  1753, 
1790  and  1818,  and]  that  prior  to  the  year  1797,  the  rents  of  the  .  [  103  ] 
charity  estate  were  inconsiderable,  and  were  leceived,  by  the 
churchwardens  and  overseers  of  the  poor  of  West  Retford,  in 
equal  moieties,  and  applied  by  them  respectively  without  any  inter- 
ference on  the  part  of  the  trustees :  that,  in  1798,  the  charity 
estate  was  let  at  an  advanced  rent,  and  the  trustees,  being  appre- 
hensive lest  they  should  be  responsible  for  the  due  application  of 
the  rents  and  profits  of  the  estate,  claimed  the  right  to  interfere ; 
and  they  and  their  successors,  from  time  to  time,  did  interfere  in 
the  application  *of  such  rents  and  profits  ;  although  such  right  on  [  'lo*  ] 
their  part,  was  not  admitted  by  the  churchwardens  or  over- 
seers :  that,  in  August,  1827,  the  commissioners  appointed,  under 
58  Geo.  III.  c.  91  and  59  Geo.  III.  c.  81,  to  inquire  concerning 
charities,  made  their  inquiry  concerning  the  charity,  and,  in  their 
report,  bearing  date  the  26th  of  January,  1828,  they  stated,  with 
respect  to  the  charity,  as  follows :  "It  is  urged  by  the  Reverend 
Mr.  Youle  (who  then  was  the  rector  of  Retford  and  one  of  the 
trustees)  that,  although  the  trustees  have  the  power  of  letting  and 
managing  the  estate,  the  rector,  churchwardens  and  overseers  of 
the  poor  of  West  Retford,  ought  to  receive  the  rents  of  the  estate, 
either  from  the  trustees  or  the  tenants,  and  ought  to  apply  one 
moiety  for  the  use  of  the  church  and  the  other  moiety  for  the  use 
of  the  poor ;  but  it  appears  to  us  that,  whatever  may  have  been  the 
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In  re  castomary  mode  of  diBposing  of  the  income  of  the  charity  when  it 
Betford  was  of  small  amount,  it  is  the  duty  of  the  trustees  themselves  to 
^L^^Da  ^^^  ^*^®  ^^*^  ^^®  rents  are  correctly  applied,  and  particularly  that 
they  are  kept  distinct  from  the  funds  raised  by  the  parochial  rates : " 
that,  ever  since  the  making  of  the  report,  the  trustees  for  the  time 
being  of  the  estate,  had  claimed  and  exercised  the  right  of  seeing  to 
the  proper  application  of  the  rents  and  profits  of  the  estate ;  but  the 
churchwardens  and  overseers  of  the  poor  of  West  Betford,  still 
insisted  that  the  trustees  had  merely  the  power  of  letting  and 
managing  the  estate'  and  receiving  the  rents,  and  that  it  was  the 
duty  of  the  trustees  to  pay  over  such  rents  to  the  churchwardens 
and  overseers,  to  be  applied  by  them  without  any  interference  or 
controul  on  the  part  of  the  trustees,  and  without  any  liability  to 
account  to  the  trustees  for  the  due  application  thereof ;  and  that, 
at  a  parish  meeting  in  West  Betford  convened  by  the  churchwardens 
and  overseers,  and  held  in  December,  1888,  a  determination  was 
[  •105  ]  expressed,  *by  the  majority  of  the  churchwardens  and  overseers  of 
the  poor,  to  insist  upon  their  right  to  require  the  trustees  of  the 
estate  to  pay  over  the  rents  and  profits  to  them,  to  be  applied  by 
the  churchward§ns  and  overseers  without  any  controul  or  inter- 
ference on  the  part  of  the  trustees  :  that  it  would  be  for  the  benefit 
of  the  charity  that  all  doubts  as  to  the  powers  and  duties  of  the 
trustees  with  respect  to  the  application  of  the  rents  and  profits  of 
the  estate,  should  be  removed.  The  petition  prayed  that  the 
powers  and  duties  of  the  trustees  with  respect  to  the  application 
of  the  rents  and  profits  of  the  estate,  might  be  ascertained  and 
declared.    ♦     *    ♦ 

Mr.  Knight  Bntce  and  Mr.  K.  liayley,  in  support  of  the  petition, 
contended  that  the  view,  taken  by  the  charity  commissioners,  as  to 
the  mode  of  applying  the  rents  of  the  charity  estate,  was  correct. 

Mr.  R.  Atki7i8(m,  for  all  the  trustees  except  the  petitioners,  said 
that  they  were  anxious  to  have  the  directions  of  the  Court. 

Mr,  Jacob  and  Mr.  Cankrien,  for  the  churchwardens  and 
overseers  of  the  poor  of  the  parish,  [objected  that  the  case  ought 
to  have  been  brought  before  the  Court  by  information,  and  was  not 
a  fit  subject  for  a  petition  under  52  Geo.  III.  c.  101]. 

[  107  ]  Mr.  Knight  Bruce,  in  reply : 

[  109  ]  *     *     There  is  nothing  here  which  is  extra  the  charity,  that  is,  no 
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qnestion  is  raised  by  this  petition  which  is  adverse  to  the  charity. 
The  52  Geo.  III.  c.  101,  applies  to  every  case  which  is  intra  the 
charity:  In  re  Upton  Warren (l). 


In  re 

West 

Retford 

Chubch 

Lands. 


Thk  Vice-chancellor: 

Patting  out  of  the  question  anything  relating  to  the  legal  estate, 
and  looking,  merely,  at  the  case  as  it  stands  upon  the  petition,  I 
cannot  but  think  that  it  does  show  an  adverse  question  raised,  in 
the  first  place,  as  to  the  power  of  those  who  are  called  trustees,  to 
do  anything  more  than  receive  the  rents  of  the  charity  estate,  and 
hand  them  over  to  the  churchwardens  and  overseers. 

The  petition  first  states  the  manner  in  which  the  legal  estate 
has  been  transferred  from  one  set  of  trustees  to  another,  by  means 
of  a  series  of  deeds.  It  then  states  that  the  trustees  claimed  a 
right  to  interfere,  and  that  they  and  their  successors,  from  time  to 
time,  did  interfere  in  the  application  of  the  rents  and  profits. 
Then  it  states  that  the  charity  commissioners  visited  the  parish 
and  gave  their  opinion  ;  which  opinion  I  really  do  not  understand  : 
because  they  say ;  **  that,  although  the  trustees  have  the  power  of 
letting  and  managing  the  estate,  the  rector,  churchwardens  and 
overseers  of  the  poor  of  West  Retford,  ought  to  receive  the  rents  of 
*the  estate,  either  from  the  trustees  or  the  tenants,  and  ought  to 
apply  one  moiety  for  the  use  of  the  church  and  the  other  moiety 
for  the  use  of  the  poor ;  but  it  appears  to  us  that,  whatever  may 
have  been  the  customary  mode  of  disposing  of  the  income  of  the 
charity  when  it  was  of  small  amount,  it  is  the  duty  of  the  trustees 
themselves  to  take  care  that  the  rents  are  correctly  applied,  and 
particularly  that  they  are  kept  distinct  from  the  funds  raised 
by  the  parochial  rates:"  It  is  very  strange  that  the  commissioners 
should  have  thought  that  the  trustees  were  to  hand  over  the  rents 
to  the  parish  officers,  and  still  to  see  them  administered.  Perhaps 
circumstances  might  be  stated  which  would  make  that  opinion 
more  reconcileable  with  itself  than  it  at  present  appears  to  be. 
Still  it  represents  that  there  was  a  question  raised  as  to  the  duty 
of  those  whom,  for  the  present  purpose,  I  call  trustees,  to  super- 
intend the  churchwardens  and  overseers  of  the  poor  in  the  applica- 
tion of  the  rents  paid  to  them.  The  petition  then  states:  ''that, 
ever  since  the  making  of  the  commissioners'  report,  the  trustees 


[•110] 
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In  re 

West 

Retford 

Church 

Lands. 


[HI] 


for  the  time  being  of  the  estate,  have  claimed  and  exercised  the 
right  of  seeing  to  the  proper  application  of  the  rents  and  profits 
of  the  estate."  Then  the  petition  states  that  a  meeting  was  held 
and  a  determination  was  expressed,  by  the  majority  of  the  church- 
wardens and  overseers  of  the  poor,  to  insist  upon  their  rights.  So 
that,  on  the  petition,  it  is  represented  that  there  is  a  question 
about  the  right  and  authority  of  the  trustees,  and  the  rights  of  the 
churchwardens  and  overseers  as  contradistinguished  from  the  rights 
of  the  trustees:  and,  supposing  that  there  were  no  question, 
between  the  churchwardens  and  overseers  and  the  trustees,  as 
to  their  respective  rights,  still  there  is  a  question  as  to  how  the 
rents  are  to  be  applied. 

If  there  had  been  no  contending  parties,  and  the  trustees  had 
only  wanted  to  know  how  the  rents  ought  to  be  applied  by  them, 
then  the  Court  would  have  had  authority  to  direct  a  reference  to 
the  Master,  upon  petition.  But,  here  it  is  evident,  upon  the  face 
of  the  petition,  that  the  Court  is  not  able  to  stir  a  step  without  first 
deciding  upon  the  adverse  right  claimed,  by  the  trustees,  as  against 
the  churchwardens  and  overseers.  And  the  strong  impression 
which  was  made  on  my  mind  by  hearing  the  Ludlow  case  when 
it  was  argued  in  the  House  of  Lords,  is  that,  if  there  be  such  an 
adverse  question  about  a  charity  as  is  here  stated,  a  petition  under 
the  Act,  is  not  the  mode  in  which  it  ought  to  be  brought  before  the 
Court  for  decision.  But,  in  coming  to  this  conclusion,  I  am  not 
so  much  influenced  by  the  question  that  has  been  raised  with 
respect  to  the  legal  estate  in  the  charity  property,  as  by  what 
appears,  on  the  face  of  the  petition  itself,  with  regard  to  the  con- 
flicting claims  of  the  parties  who  insist  upon  a  right  to  administer 
the  funds  of  the  charity :  and,  on  that  ground  alone,  I 

Dismiss  this  petition  with  costs. 


1839. 
June's. 

Shadwell, 

y.-c. 

[118] 


In  re   reading  DISPENSARY. 

(10  Simons,  118—123;  S.  C.  3  Jur.  697.) 

Charity— Jurisdiction . 

The  Court  has  no  jurisdiction  to  make  an  order  on  a  petition  presented 
under  52  Geo.  III.  c.  101,  for  transferring  the  funds  of  a  dispensary  to  a 
hospital,  and  amalgamating  the  two  institutions. 

This  was  a  petition  presented,  under  Sir  Samuel  Romilly's  Act 
(52  Geo.  III.  c.  101),  by  the  president  and  other  oflScers  of  the 
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Reading  Dispensary,  for  carrying  into  effect  the  report  of  a  committee,  in  re 
vhich  had  been  approved  by  a  large  majority  of  the  subscribers  dispexsary. 
to  the  Dispensary,  present  at  a  general  meeting,  recommending 
that  the  funds  and  effects  of  the  institution  should  be  transferred 
to  a  hospital  which  had  been  recently  established  in  Beading,  called 
the  Royal  Berkshire  Hospital,  and  that  the  two  institutions  should 
be  consolidated.  By  the  rules  of  the  Dispensary,  a  subscriber  of 
one  guinea  annually,  was  a  governor  during  the  continuance  of  his 
subscription,  and  a  subscriber  of  ten  guineas,  in  one  sum,  was  a 
life  governor,  of  the  institution ;  and  the  governors  were  empowered, 
at  a  general  meeting,  to  make,  alter  or  rescind  rules  for  the  manage- 
ment of  the  charity,  to  elect  and  remove  officers,  physicians  and 
sargeons,  and  to  make  any  order  affecting  the  funds  of  the  charity. 
By  the  rules  and  regulations  of  the  Hospital,  an  annual  subscription 
of  two  guineas,  was  required  to  constitute  a  governor,  and  a  donation 
of  thirty  guineas,  a  life- governor  :  but  the  committee  of  subscribers 
to  the  Dispensary,  recommended  that  the  persons  who  should  be 
governors  of  the  Dispensary  at  the  time  when  the  two  institutions 
were  united,  should  enjoy  the  *same  privileges  with  respect  to  the  [  *n9  ] 
hospital,  as  they  had  enjoyed  with  respect  to  the  Dispensary. 

The  petition  prayed  that  the  trustees  of  the  Dispensary  might  be 
ordered  to  transfer  the  funds  and  effects  of  that  institution  to  the 
Hospital,  or  that  it  might  be  referred  to  the  Master  to  inquire 
and  state  whether  it  was  fit  and  proper  that  such  transfer  should 
be  made. 

Mr.  Jacob,  in  support  of  the  petition.     *     *     * 

Mr.  Knight  Bruce,  Mr.  Wigram  and  Mr.  Sharpe  for  some  of 
the  subscribers  to  the  Dispensary,  opposed  the  petition  on  the 
ground  that  it  sought  to  apply  the  funds  of  the  institution,  which 
amounted  to  more  than  5,000Z.,  to  purposes  for  which  they  were 
not  originally  intended,  and  to  change,  in  a  great  measure,  the 
nature  of  the  charity.  They  added  that,  if  the  Court  had  any 
power  to  do  what  was  asked,  an  information  and  not  a  petition 
ought  to  have  been  filed. 

Mr.  Koe,  for  the  trustees  of  the  Dispensary  submitted  to  act 
as  the  Court  should  direct. 

The  Yicb-Chancbllor  [after  pointing  out  the  differences  between       [  120  ] 
the  constitution  of  the  two  charities,  said] : 
If  the  Court  should,  at  any  time,  take  upon  *itself  to  put  an  end       [  •121  ] 
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In  re  to  the  Dispensary  and  to  amalgamate  it  with  the  Hospital,  it  would, 
DispKNSART.  I  think,  be  doing  an  act  which,  when  pablicly  known,  would  tend 
very  much  to  check  the  formation  of  other  similar  charities. 
Therefore,  even  if  an  information  had  been  filed,  the  Court  would, 
I  think,  have  paused  before  it  made  the  order  asked  by  this  petition. 
Besides,  it  appears  to  me  that,  under  Sir  Samuel  Bomilly's  Act, 
the  Court  has  no  jurisdiction  to  do  what  is  asked :  because,  ever 
since  the  passing  of  that  Act,  the  received  opinion  has  been  that  it  is 
so  to  be  dealt  with  as  to  be  made  applicable  only  to  cases  where  the 
conduct  of  the  trustees  of  a  charity  comes  under  consideration,  and 
to  cases  where  it  becomes  necessary  to  give  some  order  or  direction 
for  the  administration  of  the  funds  of  the  charity.  But  I  cannot 
conceive  that  an  order  or  direction,  the  direct  effect  of  which  is  to 
put  an  end  to  a  charity,  can  be  considered  as  an  order  or  a  direction 
for  its  management. 

[  123  ]  [No  order  was  made  on  the  petition.] 


1841.  JONES  V.   WINWOOD. 

F€h,\^2i,  (iQ  Simons,  150—166 ;  S.  C.  10  L!  J.  Ch.  165;  5  Jur.  190(1).) 

Shadwell,  Power. 

^•"^'  A  general  power  of  appointment  given  to  two  persons  jointly  over  pro- 

[  160  ]  perty  is  not  destroyed  by  the  bankruptcy  or  insolvency  of  one  of  them  who 

has  a  life  estate  in  the  property,  but  the  appointment  cannot  operate  in 
derogation  of  any  interest  acquired  by  the  creditors  under  the  insolvency. 

The  bill  was  filed  for  the  specific  performance  of  an  agreement 
entered  into,  on  the  15th  of  November,  1838,  by  the  plaintiffs  Isaac 
Jones,  Patrick  Brown  and  William  Thomas  Davies,  for  the  sale  of 
an  estate,  in  the  parish  of  Kilie  Ayron  in  Cardiganshire,  to  Henry 
Q.  Winwood,  for  8,801Z.  Some  time  after  the  agreement  was  made, 
Henry  Q.  Winwood  assigned  the  benefit  of  it,  to  his  brother,  the 
defendant  John  Winwood.  The  purchaser's  comasel  having  perused 
the  abstract  of  title  to  the  property,  and  being  of  opinion  that  the 
exercise  of  a  power  of  appointment  by  Davies,  by  an  indenture  of 
the  17th  of  September,  1828,  was  invalid  at  law,  and,  therefore, 
that  the  plaintiffs  could  not  make  a  good  title  to  the  estate,  the 
parties  agreed,  on  the  1st  of  July,  1885,  that  a  suit  should  be 
instituted  for  the  specific  performance  of  the  agreement  of  1883,  and 
that  the  purchaser  should  not,  either  in  the  Master's  office  or  before 
the  Court,  take  any  objection  to  the  title  except  the  one  before  alluded 

(1)  In  re  IkdinyfiM  and  Herring's  Contract  [1893]  2  Ch.  332,  335,  336,  62 
L.  J.  Ch.  430. 
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to ;  and,  if  a  specific  performance  should  be  decreed,  that  he  would       Jones 
consent  to  its  being  ^decreed  with  costs  ;  and,  if  the  bill  should  be     winwood. 
dismissed,  that  he  would  pay  the  plaintiff's  costs  as  well  as  his  own.      C  *^^^  1 

The  defendant's  answer  contained  the  following  statement  with 
respect  to  the  title  to  the  estate. 

That  it  appeared,  by  the  abstract,  that  the  hereditaments  and 
premises  were,  under  and  by  virtue  of  indentures  of  lease  and 
release  of  the  27th  and  28th  of  December,  1819,  and  a  fine  and 
recovery  levied  and  suffered  in  pursuance  thereof,  settled  (after 
certain  uses  which  had  since  determined)  to  such  uses,  upon  such 
trusts  and,  generally,  in  such  manner  as  the  plaintiff  W.  T.  Davies 
and  Frances  his  wife  should,  from  time  to  time  during  their  joint 
lives,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing 
to  be  by  them  jointly  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  appoint,  and,  in  default 
of  such  appointment,  and,  in  the  mean  time,  subject  thereto,  to  the 
use  of  W.  T.  Davies  and  his  assigns  for  his  life,  with  remainder  to 
the  use  of  a  trustee  and  his  heirs,  for  the  life  of  W.  T.  Davies,  upon 
trust  to  preserve  contingent  remainders,  with  remainder  to  the  use 
of  Frances  the  wife  of  W.  T.  Davies  and  her  assigns,  for  her  life, 
with  remainder  to  the  use  of  the  trustee  and  his  assigns,  during 
the  life  of  Frances  Davies,  upon  trust  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first  and  other  sons 
of  W.  T.  Davies  and  Frances  his  wife  successively  in  tail  general, 
with  remainder  to  the  use  of  the  daughters  of  W.  T.  Davies  and 
Frances  his  wife,  as  tenants  in  common  in  tail  general,  with  cross 
remainders  between  and  among  them  in  tail  general,  with  remainder 
to  the  use  of  W.  T.  Davies,  his  heirs  and  assigns :  that,  by  indentures 
of  ^lease  and  release  of  the  26th  and  27th  of  March,  1823,  the  [  *152  ] 
hereditaments  and  premises  were,  in  exercise  of  the  joint  power 
of  appointment  reserved  to  W.  T.  Davies  and  Frances  his  wife  by 
the  indenture  of  the  28th  of  December,  1819,  appointed  and  con- 
veyed by  them  onto  and  to  the  use  of  John  Herbert,  Esq.  his 
heirs  and  assigns,  subject  to  a  proviso,  whereby  it  was  declared 
that,  apon  payment  by  W.  T.  Davies  to  Herbert  of  l,4(X)i.,  with 
lawful  interest,  at  the  time  therein  mentioned,  Herbert,  his  heirs 
or  assigns,  would  reconvey  and  assure  the  hereditaments  to  the 
uses  and  upon  and  for  the  trusts  intents  and  purposes  and  with 
under  and  subject  to  the  powers,  provisoes,  declarations  and  agree- 
ments expressed  and  declared,  concerning  the  same,  in  and  by  the 
indenture  of  the  28th  of  December,  1819,  or  as  near  thereto  as 


»aO  1841.    CH,     10  SIMONS,  152—168.  [k-b. 

Jones  might  be  and  circumstances  would  permit :  that  W.  T.  Davies,  in 
WiNwooD.  August,  1824,  was  discharged  from  prison  under  the  provisions  of 
the  Insolvent  Debtors'  Act ;  and,  thereupon,  by  an  indenture  of 
bargain  and  sale  of  the  6th  of  August,  1824,  he,  pursuant  to  the 
directions  of  the  Act,  bargained  and  sold  all  his  estate  in  the 
hereditaments  (i)  to  the  provisional  assignee  of  the  estates  and  effects 
of  insolvent  debtors  in  England,  who,  by  an  indenture  of  bargain 
and  sale  of  the  18th  of  April,  1825,  conveyed  the  same  to  the 
plaintiff  Isaac  Jones  (the  assignee  appointed  by  the  creditors  of 
[  *153  ]  W.  T.  *Davies) :  that,  after  the  discharge  of  W.  T.  Davies  under 
the  Insolvent  Act  and  the  execution  of  the  indentures  of  bargain 
and  sale  as  aforesaid,  W.  T.  Davies  and  Frances,  his  wife,  by  an 
indenture  of  appointment  of  the  17th  of  September,  1828,  in 
exercise  of  the  power  of  appointment  to  them  reserved  or  given 
by  the  indenture  of  release  of  the  28th  of  December,  1819,  and 
the  fine  and  recovery  levied  and  suffered  in  pursuance  thereof, 
appointed  the  Hereditaments  and  premises,  subject  to  the  mortgage 
in  fee  to  Herbert,  unto  and  to  the  use  of  the  plaintiff  Patrick  Brown 
and  Jenkin  Beynon  (the  latter  of  whom  never  acted  under,  and 
afterwards  duly  disclaimed  the  trusts  of  the  deed  of  appointment), 
their  heirs  and  assigns,  upon  trust  for  sale^  and,  under  this  inden- 
ture of  appointment,  the  plaintiff  P.  Brown,  as  the  acting  trustee, 
claimed  to  be  seised  of  the  equity  of  redemption  in  fee  simple  of 
the  hereditaments  and  premises,  or,  at  all  events,  to  have  full 
power,  in  conjunction  with  the  mortgagee  of  the  hereditaments 
and  premises  and  Isaac  Jones,  to  make  a  title  to  the  fee  simple 
of  the  hereditaments  and  premises,  discharged  from  the  uses  and 
limitations  of  the  indenture  of  the  28th  of  December,  1819 :  but  that 
he,  the  defendant,  was  advised  and  submitted  that  W.  T.  Davies 
had  no  power  or  right,  after  his  insolvency  and  the  execution  by 
him  of  the  bargain  and  sale  of  his  real  estate  to  the  provisional 
assignee  of  the  Insolvent  Debtors'  Court,  to  concur  with  Frances 
his  wife  in  the  execution  of  the  power  of  appointment  reserved  to 
them  by  the  indenture  of  the  28th  of  December,  1819  ;  and  that  no 
estate  was  vested  in  P.  Brown  under  such  appointment ;  inasmuch 

(1)  According  to  the  case  made  for  expectancy,  except  the  wearing  apparel 

the    opinion    of   the    Barons    of  the  and  other  such  necessaiies  of  the  in- 

Exchequer,   as   after   mentioned,    all  solvent  and  his  family  not  exceeding, 

the  estate,  right,   title,   interest  and  in  the  whole,  the  value  of  20/.,  were 

trust  of  W.  T.  Davies,  to  all  his  real  conveyed  and    assigned   to    the  pro- 

and  personal   estate    and    effects,   in  visional  assignee,  his  succcssoi^  and 

possession,    reversion,    remainder   or  assigns. 
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as  the   power   of  appointment  was  destroyed   by  the  insolvency        Jonbs 
of  W.  T.  Davies  and  the  execution  of  such  bargain  and  sale  as     win  wood. 
aforesaid. 

At  the  hearing  of  the  cause  on  the  7th  of  April,  1837,  it  was       [  ^^^  ] 
ordered  that  a  case  should  be  made  for  the  opinion  of  the  Barons 
of  the  Exchequer  on  the  following  questions. 

First,  whether  the  power  of  appointment  contained  in  the  inden- 
ture of  release  of  the  28th  of  December,  1819,  in  the  pleadings 
mentioned,  was  or  was  not  destroyed  by  the  conveyance  of  the  6th 
of  August,  1824,  by  the  insolvent,  William  Thomas  Davies,  of  all 
his  estate  to  the  provisional  assignee  in  the  pleadings  mentioned  ? 

Second,  if  the  power  was  not  destroyed,  what  estate  passed  under 
the  appointment  made  by  the  indenture  of  the  17th  of  September, 
1826,  in  the  pleadings  mentioned  ? 

The  case  having  been  argued,  the  Barons  of  the  Exchequer 
returned  a  certificate  in  favour  of  the  title  (i),  accompanied  by 
the  following  reasons. 

*'  In  this  case  we  propose  to  give  the  reasons  which  have  induced 
us  to  give  our  certificate  to  the  Lord  Chancellor  in  favour  of  the 
plaintiff. 

"By  the  original  conveyance,  dated  the  27th  and  28th  of 
December,  1819,  certain  lands  were  settled  to  such  uses  as  William 
Thomas  Davies  and  his  wife  should,  at  any  time  or  times,  and 
from  time  to  time,  during  their  joint  lives,  by  deed  or  other  instru- 
ment in  writing,  duly  executed,  direct  and  appoint,  and,  in  default 
of  and  until  such  appointment,  to  the  use  of  William  Thomas 
^Davies  for  life,  with  remainder  to  trustees  to  preserve  &c.,  and,  [  *155  ] 
then,  to  the  use  of  his  wife  for  life,  and,  then,  in  like  manner,  to 
the  use  of  his  sons,  in  succession,  in  tail  general,  and  then  to  the 
use  of  the  daughters  in  tail  general,  with  cross  remainders,  and 
with  remainder  in  fee  to  William  Thomas  Davies  himself.  In 
1824  William  Thomas  Davies  took  the  benefit  of  the  Insolvent 
Act,  and  conveyed,  to  the  provisional  assignee,  on  the  6th  of 
August,  1824,  all  his  interest  in  the  premises,  which  was  subse- 
quently transferred,  by  the  provisional  assignee,  to  Isaac  Jones, 
the  assignee  of  the  estate,  in  the  usual  way.  Under  these  cir- 
cumstances, William  Thomas  Davies  and  his  wife,  in  execution 
of  their  joint  power  of  appointment,  conveyed,  on  the  16th  and 
17th  of  September,  1828,  by  lease  and  release,  the  premises  to 
Patrick  Brown  and  Jenkin  Beynon,  in  fee,  upon  trust  for  the 
(1)  See  the  oertifioate,  post,  p.  223. 
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JoNBs       creditors  of  William  Thomas  Davies.    And  the  point  to  be  con- 
WiNwooD.    sidered,  is  whether,  by  this  appointment,  any  estate  passed,  and 
what  estate,  to  the  trustees. 

"  The  first  question  is  whether  the  power  was  revoked  by  the 
conveyance  to  the  provisional  assignee  :  and  we  are  of  opinion  that 
it  was  not.  Indeed,  on  this  part  of  the  case,  there  seems  to  be 
little  difl&culty.  No  authority  was  cited  for  the  proposition, 
contended  for  by  the  defendant's  counsel,  that  where,  by  previous 
conveyance,  a  party  has  prevented  himself  from  executing  a  power 
as  fully  as  he  could  have  originally  executed  it,  the  power  is  at  an 
end.  Nor  can  any  such  proposition  be  maintained.  Even  upon  the 
authority  of  the  decision  of  Badham  v.  Mee  (i),  as  explained  by  Sir 
John  Leach,  this  question  may  be  answered  in  the  negative.  For 
he  considered  the  power  as  not  well  executed  in  that  case,  because 
[  ♦156  ]  the  particular  limitations  made  by  the  appointment  *under  it,  could 
not  have  been  valid,  if  introduced  into  the  original  deed  creating 
the  power.  But,  if  the  previous  conveyance  had  altogether  put  an 
end  to  the  power,  such  reasons  would  have  been  wholly  unnecessary. 

**  Now  it  is  obvious,  as  was  indeed  pointed  out  by  the  Court  in 
the  course  of  the  argument,  that  limitations  might  have  been  made, 
subsequently  to  the  conveyance  in  1824,  which  would  apply  to  the 
life  estate  of  the  wife  and  the  estates  tail  of  the  children,  and  which 
might  have  been  legally  introduced  into  the  original  deed,  and, 
consequently,  upon  the  principles  stated  in  Badham  v.  Mee,  such 
an  execution  of  the  power  would  have  been  valid;  and,  if  any 
valid  execution  of  the  power  could  have  been  made,  the  first  of  the 
Lord  Chancellor's  questions  must  be  answered  in  the  negative. 

"  But,  in  truth,  the  whole  case  turns  upon  the  answer  to  be  given 
to  the  second  question.  For,  if  the  execution  of  this  power  by  the 
deed  of  September,  1828,  be  invalid,  then  no  estate  passed  by  it ; 
and  the  original  limitations  contained  in  the  deed  of  1819,  remain 
still  in  force. 

''  We  think,  after  full  consideration,  this  power  was  well  executed, 
so  as  to  convey  the  estate  for  life  of  the  wife  ^nd  the  estates  tail  of 
the  children,  to  the  trustees  under  the  deed  of  1828. 

"  We  cannot  adopt  the  principle  laid  down,  by  Sir  J.  Leach,  in 
affirming  the  certificate  sent  by  the  Court  of  Common  Pleas  in 
Badham  v.  Mee,  It  is  not  clear  that  such  was  the  ground  on  which 
that  Court  made  their  certificate,  the  reasons  for  which  were  not 
given  by  them, 

(1)  See  poet,  p.  224. 
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''  We  do  not  think  it  is  right  to  translate,  into  words,  the  effect  of        Jones 
the  appointment  under  the  power,  taken  in  conjunction  with  the     winwood. 
other  circumstances,  and  then  to  consider  whether  such  limitations       [  ^^^  ] 
could,  according  to  the  peculiar  rules  affecting  the  transmission  of 
landed  property,  have  been  legally  inserted  in  the  original  deed.  p' 

''  The  utmost  extent  to  which  the  principle  could  be  carried  (and, 
looking  at  the  principles  which  govern  the  execution  of  these 
powers,  which  were  originally  mere  modifications  of  equitable  u^es, 
taking  effect  as  directions  to  trustees,  which  bound  their  conscience, 
and  which  a  court  of  equity  would  compel  them  to  perform,  it  may 
be  questionable  whether  even  this  ought  to  be  done)  would  be  to 
insert,  the  limitations  actually  contained  in  the  appointment  itself, 
in  the  original  deed,  and  then  to  examine  whether  such  limitations 
would  be  repugnant  to  any  known  rule  of  law.  Now,  if  we  do  that 
in  this  case,  no  difficulty  will  be  produced.  Here,  if  the  limitation 
of  the  estate  made  by  the  appointment  under  this  power,  had  been 
inserted  in  the  original  deed,  there  would  have  been  no  incongruity 
npon  the  face  of  that  instrument.  A  fee  would  have  been  given  to 
Brown  and  Beynon,  the  trustees,  and  no  more.  But  then,  in 
considering  what  operation  such  a  deed,  good  in  point  of  form,  will 
have,  the  Court  looks  at  the  other  circumstances ;  and,  finding  that 
the  insolvent  had,  previously,  by  an  innocent  conveyance  (for  such 
the  assignment  under  the  Insolvent  Act  must,  we  think,  be  con- 
sidered to  be)  conveyed  away  his  life  estate  and  his  remainder  in 
fee,  it  adjudges  that  he  cannot,  by  executing  the  power,  derogate 
from  his  own  previous  conveyance,  and  concludes,  therefore,  that 
the  deed  does  not  operate  on  the  estates  previously  assigned. 

"  The  result,  therefore,  is  that,  by  executing  the  power,  the       [  1S8  ] 
insolvent  conveys,  to  the  trustees,  all  that  had  not  been  previously 
assigned,  under  the  Insolvent  Act,  to  his  assignees.     In  conformity 
with  this  opinion,  we  shall  send  our  certificate  to  the  Lord  Chancellor. 

"  We  have,  however,  to  observe  that  no  notice  was  taken,  in  the 
argument,  of  the  previous  mortgage  for  1,400{.,  with  a  power  of 
sale,  to  John  Herbert.  Our  opinion,  therefore,  is  given  on  the 
supposition  that  that  deed  forms  no  part  of  the  case.  If  it  does,  we 
are  not  prepared  to  say  that,  at  law,  the  execution  of  the  power  was 
not  inconsidtent  with  that  conveyance." 

The  following  Certificate  was  returned  by  the  Barons  of  the 
Exchequer : 

"  We  have  heard  this  case  argued  by  counsel  and  have  considered 
ity  and  are   of   opinion,  first,  that  the   power  of    appointment 
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Jokes       contained  in  the  indenture  of  release  of  the  28th  of  December,  1819, 
wiNwooD.    was  not  destroyed  by  the  conveyance,  bearing  date  the  6th  of 
August,  1824,  by  the  insolvent  W.  T.  Davies,  of  all  his  estate,  to 
the  provisional  assignee : 

"  And,  secondly,  that,  by  the  indenture  of  the  17th  of  September, 
1828,  an  estate  in  fee  simple  was  conveyed,  to  the  trustees  therein 
named,  subject,  however,  to  the  estate  for  life  of  the  insolvent,  and 
(on  failure  of  the  intermediate  estates)  to  the  remainder  in  fee  to 
the  insolvent,  which  had  been,  prior  thereto,  conveyed  to  the 
assignees  of  the  insolvent's  estate  (i). 

"  Abingbr.  W.  Bolland. 

J.  Parke.  E.  H.  Aldbrson." 

[  159  ]  rpjjQ  cause  now  came  on  to  be  heard  on  the  equity  reserved. 


Mr.    Wigram,   Mr.   G.   Richards  and  Mr.    Walford,  for  the 
plaintiffs.     * 


*     * 


Mr.    Knight    Binice,    Mr.    Jacob    and    Mr.   RudaU,   for  the 
purchaser  [cited  Badlmm  v.  Mee  (2)  and  Hole  v.  Escott  (3)] : 

[160]  The  Court  of  Exchequer  cannot  overrule  the  decision   in   the 

Court  of  Common  Fleas  and  in  this  Court.  Where  there  are 
conflicting  decisions  upon  a  point  affecting  the  title  to  an  estate, 
this  Court  never  compels  the  purchaser  to  complete  his 
purchase.     *     *     * 

[  161  ]  Mr.  Wigram,  in  reply  : 

[Hole  v.  Escott]  was  decided  solely  on  the  ground  that  the 
contingent  remainders  had  failed  for  want  of  a  freehold  to  support 
them.  The  judgment  does  not  at  all  proceed  upon  the  assumption 
that  the  decision  in  Badham  v.  iV/ec,  was  right ;  and  it  has  never 
been  spoken  of  as  a  decision  that  can  be  supported.    *    *     ♦ 

Feb,  18.       The  Vice-Chancellor  : 

[  162  ]  The  first  question  before  me,  is  whether  the  certificate  of  the 

learned  Judges  of  the  Court  of  Exchequer,  shall  be  confirmed. 
I  am  clearly  of  opinion  that  it  ought  to  be  confirmed. 
They  have  thought  fit  to  give  the  reasons  for  their  opinion,  and, 
with  those  reasons,  I,  in  substance,  coincide. 

(1)  The  above  was  correctly  taken  ruled  by  the  certificate  and  decision  in 
from  the  copy  of  the  certificate  with  this  case,  and  therefore  omitted  from 
which  the  reporter  waa  furnished.  the  Eevised  Beports. — 0.  A.  S. 

(2)  1  My.  &K.  32.    Virtually  over-  (3)  48  E.  E.  63  (4  My.  &  O.  187). 
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It  is  impossible  to  read  the  report  of  Badham  v.  Mee,  in  7  Bing.        Jonks 
704,  without  supposing  that  the  ground  upon  which  the  Judges  of     winwood. 
the  Court  of  Common  Pleas,  in  1831,  rested  their  opinion,  was 
really  that  which  Sir  J.  Leach,  according  to  the  report  in  1  My. 
&  E.,  p.  54,  assumed  to  be  their  ground  for  giving  the  certificate, 
and  made  his  ground  for  confirming  it  in  1832. 

That  ground  plainly  admitted  that,  notwithstanding  the  bank- 
ruptcy of  Bichard  Mee,  his  power  of  appointment  among  his  sons, 
subsisted,  as  unquestionably  it  did,  subject  only  to  this  restriction, 
that  he  could  not  exercise  it  to  the  prejudice  of  his  assignees,  who 
were  'entitled  to  the  fee  in  remainder  after  the  estates  in  tail  [  *163  ] 
general  limited  to  the  sons  in  succession.  That  remainder  in  fee 
the  assignees  took  under  the  limitation  in  default  of  and  subject  to 
any  appointment  under  the  power,  whether  any  prior  estate  tail 
might  or  might  not  be  enlarged  into  a  base  fee.  Moreover,  the 
bankrupt,  Bichard  Mee,  did  not,  in  execution  of  his  power,  appoint 
a  base  fee,  so  as  to  give  ground  for  the  objection  that  Sir  J.  Leach 
assumed.  But  the  bankrupt  appointed,  in  fee  simple,  to  his  son  ; 
and  the  law  provided  that  the  appointment  should  not  a£fect  the 
remainder  in  fee,  which  the  assignees  had,  previously,  acquired  by 
virtue  of  the  limitation  in  default  of  appointment.  The  remainder 
in  fee,  therefore,  which  the  assignees  took  at  first,  continued  in 
them  unaffected  by  the  exercise  of  the  power. 

The  case  of  Thorpe  v.  Goodall  (i),  and  the  Act  6  Geo.  IV.  c.  16, 
SB.  65, 77  (2),  prove  that,  even  in  a  case  where  a  bankrupt,  but  for  the 
execution  of  a  power  by  him,  would  be  tenant  in  tail,  the  power, 
as  well  as  the  estate  tail  is  vested  in  the  assignees. 

In  the  present  case,  subject  to  the  joint  power  of  appointment 
given  to  the  husband  and  wife,  the  estate  for  life  and  the  ultimate 
remainder  in  fee  limited  to  the  husband,  passed,  under  the  inden- 
tures of  6th  August,  1824,  and  18th  April,  1825,  to  Isaac  Jones,  the 
msolvent's  assignee ;  and  the  appointment  of  September,  1828,  was 
an  appointment  in  fee,  which,  by  operation  of  law,  vested  the  whole 
inheritance  in  fee  simple  in  Brown  and  Beynon,  except  only  that 
portion  of  it  which  was  already  vested  in  Isaac  Jones,  and  which, 
by  law,  could  not  be  affected  by  the  appointment.  The  whole 
inheritance,  except  *that  portion,  was  then  vested  in  the  trustee  to  [  *164  ] 
preserve  contingent  remainders,  in  the  wife  for  her  life,  and  com- 
prehended the  contingent  remainders  to  the  children.     The  joint 

(1)  17  Vee.   388,  460;  1  Eose,  40,  (2)  Rep.  12  &  13  Yict.  c.  106,  s.  1. 
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joNBs       power  of  appointment  might  have  been  exercised,  in  varioua  ways, 

Win  WOOD,    without  injuring  the  estate  of  Isaac  Jones.     It  might  have  made 

his  estate  neither  better  nor  worse  by  appointing  that  the  daughters 

should  take,  in  tail  general,  before  the  sons.      It  might  have  made 

his  estate  better,  by  appointing  the  fee,  at  once,  to  him. 

I  give  my  opinion  upon  this  part  of  the  case,  as  it  would  have 
stood  if  the  mortgage  .of  1823  had  not  been  executed. 

The  mortgage,  certainly,  does  not  make  the  title  worse,  but 
rather  better ;  as,  under  it,  the  legal  estate  in  fee  may  be  acquired. 

The  next  question  is,  if  the  certificate  be  confirmed,  ought  the 
Court  to  decree  the  defendant  to  take  the  title. 

And  I  am  of  opinion  that  the  Court  ought  to  do  so. 

Though  I  am  clear  in  opinion  that  the  certificate  is  substantially 
right,  I  am  free  to  admit  that,  in  the  abstract,  the  certificate  of  the 
Court  of  Common  Pleas  confirmed  by  Sir  J.  Leach,  must  create  a 
doubt,  when  there  is  only  opposed  to  it  the  certificate  of  the  Court 
of  Exchequer. 

But  it  is  impossible  to  read  the  pleadings  in  this  cause,  and  not 
to  see  that  the  real  intention  of  the  plaintififs  and  the  defendant  was 
to  call  in  question,  as  Sir  William  Follett,  according  to  the  report 
[  *165  ]  in  3  M.  &  W.,  *is  stated  to  have  said,  the  authority  of  the  decision 
in  Badham  v.  Mee ;  and  that,  if  it  should  be  held  that  the  decision 
in  Badhavi  v.  Mee  was  not  law,  the  defendant  should  take  the  title. 
It  would  have  been  absurd  to  have  made  the  agreement  of  the  Ist 
of  July,  1835,  upon  the  supposition  that,  if  a  decision  were  made 
against  Badham  v.  Mee,  the  defendant  should  still  not  take  the 
title,  on  the  ground  that  decision  against  decision  left  the  matter 
in  doubt.  The  utmost  that  could  have  been  expected  in  favour  of 
the  title,  was  that  a  decision  might  be  obtained  in  opposition  to 
that  in  Badham  v.  Mee. 

And,  as  I  understand  the  agreement  of  the  1st  of  July,  1885,  the 
objection  to  the  agreement  of  the  15th  November,  1883,  in  respect 
of  its  having  been  made,  by  Isaac  Jones  and  Patrick  Brown,  for  a 
sale  at  one  entire  sum,  is  one  that  cannot  now  be  taken. 

The  decree  must  therefore  be  to  confirm  the  certificate,  and 
order  a  specific  performance  with  costs  to  be  paid  by  the 
defendant. 
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ELIZABETH   CLOUGH,  Widow,  v.  LAMBERT  i839. 

AND  Others.  »^. 

(10  Simons,  174—179 ;  S.  C.  3  Jur.  672.)  Shadwell, 

Husband  and  wife — Separation  deed.  [  174  ] 

A  separation  deed  recited  that  divers  unhappy  differences  subsisted 
between  the  husband  and  wife,  in  consequence  of  which  they  had  agreed 
to  live  separate.  The  husband  then  covenanted  to  pay  an  annuity  to  a 
trustee  for  the  wife,  during  her  life ;  but  there  was  no  covenant  on  the 
part  of  the  trustee  or  any  other  person,  to  indemnify  the  husband  against 
the  debts  of  the  wife.  The  husband  died,  and  the  annuity  became  in 
arrear :  Held,  that  the  covenant  might  be  enforced  against  the  husband's 
executors ;  for,  there  being  no  evidence  to  the  contrary,  there  might  have 
been  circumstances,  alluded  to  by  the  recital,  which  would  have  warranted 
a  divorce  a  mensd  et  toro ;  but  that  the  covenant,  being  voluntary,  could 
not  be  enforced  against  the  husband's  creditors  (1). 

By  a  deed  of  separation,  bearing  date  the  28rd  of  May,  1817,  and 
made  between  Henry  Gore  Clough  of  the  first  part,  the  plaintiff,  his 
then  wife,  of  the  second  part,  and  Cayley  Johnson,  of  the  third  part, 
after  reciting  that  divers  unhappy  differences  had  subsisted  and  did 
still  sabsist  between  Henry  Gore  Clough  and  his  wife,  and  that,  in 
consequence  thereof,  they  had  mutually  agreed,  and  did  thereby 
agree,  from  thenceforth  for  and  during  their  roBpective  natural  lives, 
to  live  separate  and  apart  on  the  terms  and  conditions  thereinafter 
mentioned.  H.  G.  Clough,  for  himself,  his  heirs,  executors  and 
administrators,  in  pursuance  of  such  agreement,  covenanted,  with 
Johnson,  his  executors  and  administrators  (amongst  other  things) 
that  he  would,  from  thenceforth  during  his  natural  life,  live 
separate  and  apart  from  the  plaintiff,  and  would  not  thereafter 
cohabit,  abide,  or  dwell  with  her  as  his  wife,  nor  use  or  frequent 
her  company  or  conversation  at  any  time  or  times  thereafter, 
otherwise  than  as  he  might  lawfully  do  with  a  stranger;  and 
further,  that  H.  G.  Clough,  his  executors,  administrators  or  assigns, 
should  not  nor  would,  at  any  time  or  times  thereafter,  claim  or 
demand  any  of  the  jewels,  plate,  monies,  clothes,  linen,  plate, 
wearing  apparel,  or  other  goods,  property  or  effects  whatsoever 
which  the  plaintiff  then  had,  or,  at  any  time  during  such  separa- 
tion, should  or  might  purchase  or  by  any  other  means  ♦have,  [  •i76  ] 
acquire,  or  become  possessed  of ;  but  that  the  plaintiff  should  and 
might,  from  time  to  time  and  at  all  times,  peaceably  and  quietly 
retain,  use  and  enjoy  the  same ;  and  moreover  that  H.  G.  Clough, 

(1)  But  now  see  sect.  32  of  Bank-      provable    in    bankruptcy   like    other 
ruptcy      Act,      1883,     imder     which      debts. — 0.  A.  S. 
Tulontary     eovenants     create    debts 
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Clouoh  his  heirs,  executors  or  administrators  should  and  would,  yearly 
Lambebt.  during  the  natural  life  of  the  plaintiff,  pay,  to  Johnson,  his  execu- 
tors or  administrators,  the  sum  of  lOOi.,  by  quarterly  payments, 
the  first  payment  to  be  made  on  the  28rd  of  August  then  next : 
and  it  was  thereby  agreed  and  declared  that  Johnson,  his  executors, 
administrators  and  assigns,  should  stand  possessed  of  the  yearly 
sum  of  lOOZ.,  in  trust  to  apply  and  dispose  of  the  same  in  and 
towards  the  maintenance  and  support  of  the  plaintiff:  provided 
that  if  Henry  Gore  Clough  should,  by  any  action,  suit  or  prosecution 
at  law  or  in  equity,  which  should  or  might  be  brought  or 
commenced  against  him  for  the  recovery  of  any  debt  or  debts 
incurred  and  contracted  by  the  plaintiff  after  the  date  of  the  deed, 
be  compelled  to  pay  the  same,  then  and  in  such  case,  and 
from  time  to  time  as  often  as  the  same  should  happen,  it  should 
be  lawful  for  Henry  Gore  Clough,  his  executors  and  adminis- 
trators to  retain,  out  of  the  next  and  every  succeeding  payment 
of  the  yearly  sum  of  lOOZ.,  all  such  sum  and  sums  of  money,  costs, 
charges,  and  expenses  as  he,  his  executors  and  administrators 
should,  at  any  time  thereafter,  be  lawfully  charged  with  or  com- 
pelled to  pay,  or  should  be  put  unto  or  sustain  for  or  in  respect  of 
any  and  every  of  such  debt,  action,  suit,  or  prosecution  as  aforesaid. 

Mr.  and  Mrs.  Gloug'.i  continued  to  live  separate  from  each  other 
until  Mr.  dough's  death ;  and  he  paid  the  annuity  of  1002.  down 
to  the  last  day  of  payment  previous  to  his  death ;  and  was  never 
(sailed  upon  to  pay  any  debt  incurred  by  his  wife. 
[  176  ]  Johnson  left  this  country  several  years  ago,  and  had  ever  since 

resided  abroad.     After  Johnson's  departure,  Clough  paid  the  annuity 
to  the  plaintiff. 

Clough,  by  his  will  dated  the  20th  of  January,  1837,  gave  all  his 
personal  estate  and  effects,  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  to  the  defendants  Lambert  and  Harrison, 
in  trust  for  his  reputed  son  Frederick  Gore,  if  he  should  live  to 
attain  the  age  of  25 ;  with  a  limitation  over,  in  case  of  the  death 
of  his  son  under  that  age,  in  favour  of  the  defendants ;  and  he 
appointed  them  the  executors  of  his  will. 

Clough  died  on  the  20th  of  April,  1888.  No  part  of  the  annuity 
was  paid,  to  the  plaintiff,  after  her  husband's  death. 

The  bill,  after  stating  as  above,  prayed  that  the  defendants  might 
account  for  Clough's  personal  estate,  and  that  the  same  might  be 
applied  in  a  course  of  administration,  and  that  thereout  the  plain- 
tiff might  be  paid  the  arrears  of  her  annuity  ;  and  that  a  sufficient 
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Bom  might  be  set  apart  and  invested  for  securing  the  fature      Clouoh 
payments  thereof.  Lambert. 

The  answer  submitted  whether  the  plaintiff's  demand,  founded 
on  the  covenant,  was  a  valid  and  legal  claim  against  dough's  estate, 
the  same  not  being  supported  by  any  consideration,  and  having  been 
entered  into  with  a  view  to  a  separation  between  the  plaintiff  and 
her  husband ;  and  whether,  if  legal,  the  satisfaction  of  the  claim 
must  not  be  postponed  until  after  Clough's  simple  contract  creditors 
had  been  paid. 

Mr.  Knight  Bruce  and  Mr.  Moore,  for  the  plaintiff.  [  177  ] 

Mr.  Girdkstone  and  Mr.  Elmsley,  for  the  defendants. 

«  «  «  «  « 

Thb  Vicb-Chancellor  :  [  178  ] 

The  question  which  I  am  called  upon  to  decide  in  this  case,  is,  in 
fact,  whether,  as  against  the  executors  of  the  husband,  the  wife,  if 
she  were  to  sue  in  the  name  of  her  trustee,  could  enforce,  at  law, 
her  husband's  covenant  to  pay  the  annuity.  Now  no  circumstances 
have  been  stated  which  tend  to  show  that  the  foundation  of  the 
deed  is  such  as  that  it  cannot  be  enforced  at  law.  There  is  no 
illegality  on  the  face  of  the  deed.  The  circumstances  under  which 
the  separation  took  place,  are  not  stated,  distinctly,  in  the  deed ; 
nor  is  there  any  evidence  to  show  what  those  circumstances  were. 
All  that  appears  upon  that  part  of  the  case,  is  the  recital  in  the 
deed,  that  various  unhappy  differences  had  subsisted  and  did  still 
subsist  between  the  husband  and  wife,  in  consequence  of  which 
they  had  agreed  to  live  separate  during  their  lives.  For  anything 
that  appears  to  the  contrary,  there  may  have  been  circumstances, 
alluded  to  under  that  recital,  which  would  have  justified  the  wife 
in  applying,  to  the  Ecclesiastical  Court,  for  a  divorce  a  mensd  et  toro. 

The  covenant,  being  under  seal,  requires  no  consideration  to 
make  it  binding ;  and,  being  good  prhnd  facie,  it  lies  on  those  who 
assert  the  contrary  to  prove  it ;  for,  as  was  laid  down  by  Mr.  Justice 
Patteson,  in  the  case  cited  by  Mr.  Girdlestone,  the  Court  cannot 
presume  illegality.  Then,  as  nothing  appears  *on  the  face  of  the  [  *179  ] 
deed,  and  as  no  evidence  has  been  adduced  of  extrinsic  circumstances 
tending  to  show  that  the  deed  is  invalid,  I  am  bound  to  hold  that 
it  is  good.  The  consequence  is  that  the  wife  may  enforce  the 
covenant  against  the  executors  of  her  husband;  but,  there  being  no 
consideration  for  it^  she  cannot  enforce  it  against  his  creditors. 
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Jum  2S. 

SH  A  DWELL, 

V..C. 

[184] 


[186] 


SHADFOETH  v.  TEMPLE. 

(10  Simons,  184—185  ;  S.  C.  3  Jur.  996.) 

Although  a  contract  for  sale  of  land  to  be  completed  at  a  future  date 
operates  as  a  conversion  of  the  property  sold,  yet  the  conversion  does  not 
deprive  the  vendor's  real  representatives  of  the  rent  accruing  up  to  that  date. 

This  was  a  suit  by  the  widow  and  administratrix  of  a  vendor, 
against  the  purchaser  and  the  vendor's  heir,  for  the  specific 
performance  of  a  contract  for  the  sale  of  an  estate. 

By  the  terms  of  the  contract,  which  was  dated  the  3rd  of  Sep- 
tember, 1888,  the  purchase  was  to  be  completed  by  payment  of  the 
purchase-money,  execution  of  the  conveyance  and  delivery  of 
possession  on  the  18th  of  May  then  next ;  but  all  rent  and  other 
profits  of  the  estate,  to  accrue  in  the  meantime,  were  to  belong  to 
the  vendor,  his  heirs,  executors  and  administrators. 

The  vendor  died  intestate  in  January,  1889. 

The  question  at  the  hearing  of  the  cause  was  whether  the  rent 
which  accrued  between  the  vendor's  death  and  the  day  appointed 
for  completing  the  purchase,  belonged  to  the  administratrix,  or  to 
the  heir  of  the  vendor. 

Mr.  Smythe,  for  the  plaintiff,  referred  to  Townley  v.  BedweU{i). 

Mr.  Morley  and  Mr.  Prior  appeared  for  the  defendants. 

The  Vicb-Chancellor  : 

From  the  words  of  the  contract,  I  infer  that  it  was  the  vendor's 
intention  that  the  estate  should  be  kept  as  realty  up  to  the  time 
when  it  was  to  be  converted,  absolutely,  into  personal  estate ;  and, 
therefore,  I  think  that  the  intermediate  rent  belongs  to  the  heir. 


1889. 
June  28. 

Shadwell, 
V.-C. 

[186] 


PA  TON  r.  SHEPPARD  (2). 

(10  Simons,  186—192.) 

A  settlor  who  was  entitled  to  a  leasehold  house  and  to  certain  fixtures 
therein  which  were  rem ov cable  by  him,  made  on  his  marriage  a  settlement 
of  the  house  (which  did  not  expressly  include  the  fixtures),  and  he  subee- 
quently  by  will  left  all  his  household  furniture,  linen,  plate  and  wines,  to 
his  wife  during  her  widowhood  :  Held,  that  the  tenant's  fixtures  passed  by 
the  description  of  **  household  furniture  *'  in  the  specific  bequest. 

In  contemplation  of  the  marriage  of  Mr.  and  Mrs.  Paton,  a  lease- 
hold messuage  in  Gower  Street,  Bedford  Square,  of  which  Mr.  Paton 

(1)  9  R.  R.  352  (14  Ves.  591).  **  there  were  special  circumstances  in 

(2)  See  Finney  v.  Grice{lSlS)  10  Ch.       PaUm  v.  Sheppard^'—O.  A.  S. 
D.  13,  where  Jessel,  M.  E.  observed 
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was  the  assignee,  and  10,000Z.  Consols  and  5,649Z.  16«.  6rf.  South  Paton 
Sea  Stock  were  assigned  and  transferred  to  trustees,  in  trust  for  shbppabd. 
Mr.  and  Mrs.  Paton  for  their  lives  successively,  and,  subject  thereto, 
in  trust  for  their  issue.  Mr.  and  Mrs.  Paton,  soon  after  their 
marriage,  went  to  reside  in  the  house  in  Gower  Street,  and  con- 
tinued to  reside  there  until  Mr.  Paton's  death.  By  his  will,  he  left 
all  his  household  furniture,  linen,  plate  and  wines,  to  his  wife,  *for  [  *187  ] 
her  use  so  long  as  she  remained  unmarried ;  but,  in  the  event  of 
her  marrying  again,  he  desired  that  the  whole  of  the  furniture, 
linen,  plate  and  wines  should  be  sold,  and  the  proceeds  divided 
amongst  his  children.  Mr.  Paton  died  on  the  5th  of  July,  1837. 
After  his  death,  the  trustees  of  the  settlement,  under  a  power 
therein  contained,  sold  the  house  to  Sir  James  Leighton  for  1,9002., 
and  the  fixtures  therein,  consisting  of  stoves,  blinds,  bell-pulls  and 
other  articles  generally  considered  as  tenant's  fixtures,  to  the  same 
gentleman,  for  150i.  On  the  5th  of  July,  1837,  the  day  of  Mr.  Paton's 
death,  a  half-yearly  dividend,  amounting  to  2471.  2g.  5d.,  became 
dae  on  the  stock  comprised  in  the  settlement. 

A  petition  in  the  cause,  presented  by  three  of  the  children  and 
residuary  legatees  under  the  will  of  Mr.  Paton,  alleged  that  Mrs.  Paton 
(who  had  consented  to  be  bound  by  the  decision  of  the  Court  on  the 
petition),  claimed  to  be  absolutely  entitled  to  the  2472. 28. 5d.;  and  that 
she  also  claimed  to  be  entitled,  either  absolutely  or  for  her  life,  to  the 
1502.,  the  proceeds  of  the  fixtures,  some  of  which  were  alleged  to  have 
been  in  or  about  the  house  in  Gower  Street  at  the  date  and  execution 
of  the  settlement;  but  that  the  petitioners  were  advised  that  both 
those  sums  belonged  to  their  late  father's  residuary  estate.  The 
petition  prayed  that  the  2472.  2«.  5d.  and  1502.  might  be  declared 
to  belong  to  Mr.  Paton's  residuary  estate,  and  might  be  disposed 
of  accordingly  (1). 

Mr.  Turner,  for  the  petitioners  : 

*  *  The  language  of  the  settlement  shows  that  the  fixtures  [  188  ] 
were  not  intended  to  be  included  in  it.  It  recites  the  original  lease 
by  which  the  owner  of  the  fee  demised,  to  the  lessee,  all  that  piece 
or  parcel  of  ground  situate  &c.  together  with  the  messuage  or 
tenement  erected  thereon.  It  next  recites  that,  by  divers  mesne 
assignments  &c.  the  piece  or  parcel  of  ground,  messuage  or  tenement 

(1)  The  Apportionment  Act,  1870,      as  to  the  dividend   on    the    stock. — 
makes  it  unnecessary  to   retain   the      O.  A.  S. 
argument  of  counsel  upon  the  dispute 
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Paton  and  premises  became  vested,  in  Mr.  Paton,  for  the  residue  of  the 
Sheppabd.  term  created  by  the  lease :  and  then  it  assigns  the  piece  or  parcel 
of  ground,  messuage  or  tenement  and  premises  which  were  demised 
by  the  lease,  to  the  trustees,  to  hold  to  them  their  executors  &c.  for 
the  residue  of  the  term.  If  Mr.  Paton  had  intended  to  pass  the 
fixtures  as  well  as  the  leasehold  premises,  that  intention  would  have 
appeared  from  the  recitals,  and  he  would  have  assigned  the  fixtures 
to  the  trustees,  to  hold  to  them,  their  executors  &c.  absolutely.  It 
is  plain,  therefore,  that  the  settlement  does  not  include  the  fixtures. 
The  remaining  question,  upon  this  part  of  the  case,  is  whether  the 
fixtures  are  household  furniture  within  the  meaning  of  the  will.  It 
is  observable  that  the  testator,  in  the  bequest  to  his  wife,  couples 
his  household  furniture  with  his  plate,  linen  and  wines,  which  are 
all  of  them  moveable  articles :  consequently,  the  fair  inference  is 
that  he  did  not  intend  to  give  to  her  any  part  of  his  household  furni- 
ture except  such  as  was  moveable.  In  Slanning  v.  Style  (i),  the 
testator  bequeathed,  to  his  wife,  his  tea-table,  tea-kettle  and  all  his 
pewter,  brass,  linen  and  woollen,  with  all  his  household  goods  and 
[♦J  81)]  *implements  of  husbandry  whatsoever  in  or  about  his  dwelling- 
house  :  and  Lord  Talbot,  Chancellor,  held  that  a  clock  in  the  house 
would  not  pass  by  the  words,  ''  household  goods,'*  if  it  were  fixed 
to  the  house.     *     *     * 

[  190  ]  Mr,  Knight  Bruce,  for  Mrs.  Paton,  [claimed  under  the  will  and 

not  under  the  settlement]. 

[  191  ]       The  Vice-Chancellor  : 

If  Mr.  Paton  had  thought  fit  to  say  that  he  would  remove  the 
stoves,  &c.  from  the  house,  the  trustees  of  the  settlement  could  not 
have  obtained  an  injunction  to  prevent  him  from  removing  them. 
[*192]  They  were  fixed  to  ♦the  house  in  this  sense,  namely,  that  it 
was  at  his  option  to  remove  them  if  he  thought  proper  so  to  do : 
but  they  are  not  the  less  furniture  because  they  were  fixed  to 
the  house  (2). 

With  respect  to  the  dividends  of  the  stock  which  became  due  on 
the  5th  of  July,  1837,  the  day  of  Mr.  Paton's  death,  I  am  of  opinion 

(1)  3P.  Wms.  334.  capable  only  of    a    description.      It 

(•J)  In  Kel/y  v.  Powlet,  Amb.  605,  comprises  everything  that  contributes 

the    Master    of   the    Bolls    said  :  to  the  use  or  convenience  of  the  house- 

**  The  word  *  household  furniture '  has  holder  or  ornament  of  the  house."  See 

as  general  a  meaning  as  possible.     It  also  Cvh  v.  Fiizyerald,  27  R  K.  80  (I 

is   incapable  of   a  definition.      It  is  Sim.  &  St.  189;  and  3  Buss.  301). 
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that,  as  he  might  have  received  those  dividends,  on  applying  to       Paton 
the  Bank,  at  any  time  on  that  day,  they  now  form  part  of  his     shbppard. 
personal  estate. 

Declare  that  Mrs.  Paton  is  entitled  to  the  income  of  the  fixture 
fund,  during  her  widowhood ;  and  that  the  dividends  of  the  stock 
which  became  due  on  the  day  of  Mr.  Paton's  decease,  belong  to  his 
residuary  personal  estate. 


CHAELOTTE  KEDDEL  v.  DOBREE.  i889. 

(10  Simons,  244—251 ;  S.  C.  nom.  Biddell  v.  Dohree,  3  Jur.  722.)  JtU^2. 

Donatio  mortis  causd,  Shadwbll, 

A.  being  in  a  declining  state  of  health,  delivered  to  B.  a  locked  cash-  *~  ' 

box,  and  told  her,  to  go  at  his  death,  to  his  son  for  the  key ;  and  that  the  L  244  J 
box  contained  moaey  for  herself,  and  entirely  at  her  disposal  after  he  was 
gone;  but  that  he  should  want  it,  every  three  months,  whilst  he  lived. 
The  box  was  twice  delivered  to  A.  by  his  desire,  and  he  delivered  it  again 
to  B.,  and  it  was  in  her  possession  at  his  death.  The  box  was  broken  open 
by  B.  after  A.*d  death,  and  contained  a  cheque  for  500Z.,  drawn  by  0.  and 
payable  to  A.  or  bearer,  and  enclosed  in  a  cover  indorsed  with  B.*s  name ; 
and  the  key  (which  A.'s  son  had  refused  to  deliver  to  B.)  had  a  piece  of 
bone  attached  to  it  with  B.'s  name  written  on  it ;  Held,  that  there  was  no 
donatio  mortis  causd. 

Thb  bill  stated,  amongst  other  things,  that  [John  Dobree,  whose 
health  had  been,  for  some  time  previously,  and  then  was  in  an 
infirm  and  declining  condition,  on  or  about  the  10th  of  September, 
1887,  delivered  a  box  locked  up,  with  two  (i)  cheques  therein,]  to  the  [  246  ] 
plaintiff,  and,  at  the  same  time,  said  to  the  plaintiff :  *' At  my  death 
go  to  my  son  and  ask  him  for  the  key,  which  will  be  found  in  the 
iron  chest.  If  he  will  not  give  up  the  key,  take  the  box  to  Yaughan, 
and  he  will  break  it  open.  It  contains  money :  take  care  of  it :  it 
will  make  hundreds  difference  to  you :  it  is  for  yourself  and  sister, 
and  entirely  at  your  own  disposal  after  I  am  gone;  but  I  shall 
want  it  from  you  every  three  months  while  I  live : "  that,  at  the 
same  time,  John  Dobree  showed  the  plaintiff  the  ^envelopes  con-  [  *246  ] 
taining  the  cheques  with  the  addresses  thereon;  [that  on  two 
different  occasions,  in  December,  1887,  and  at  the  end  of  March, 
1838,  the  box  was  delivered  to  John  Dobree  at  his  request,  and  re- 
delivered by  him  to  the  plaintiff  a  day  or  two  afterwards,  and  that  the 

(I)  These    two    cheques    were    for  placed  in  envelopes  with  the  name  of 

500/.  and  200/.,  and  were  drawn  by  the  plaintiff  on  one  envelope  and  of 

the  defendant  Yaughan,  and  payable  her  sister  on  the  other. — 0.  A.  S. 
to  John  Dobree  or  bearer.    They  were 
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Rkddbl      two  cheq^ues  were  replaced  on  the  second  occasion  by  fresh  cheques 
DoBBEE.      oi  the  same  amount  in  envelopes  as  before ;  and  that  the  box,]  together 
[  247  ]       ^ith  the  two  cheques  deposited  and  locked  up  therein,  remained  [from 
that  time]  in  the  possession  of  the  plaintiff  until  the  death  of  John 
Dobree :  that  the  key  of  the  box,  with  the  label  thereto,  was,  at  or 
about  the  time  aforesaid,  sealed  up,  by  the  direction  of  John  Dobree, 
in  a  paper,  on  which  was  written,  at  his  request,  some  direction  to 
the  effect  that  the  key  should,  at  his  death,  be  delivered  to  the 
person  whose  name  was  engraved  or  written  upon  the  label  attached 
to  it :  that  John  Dobree,  at  the  time  of  the  last-mentioned  deposit 
and  delivery  of  the  box,  was  in  a  state  of  complete  blindness  and 
in  a  weak  and  languishing  condition,  and  afflicted  with  the  malady 
of  which  he  afterwards  died,  and  was  in  a  dying  state,  and  was  well 
aware  of  his  approaching  death  ;  and  he  departed  this  life  on  the 
1st  of  June,  1838 :  that  he  made  his  will  with  a  codicil  thereto, 
dated  respectively  the  1st  of  March  and  the  28rd  of  May,  1888,  but 
did  not,  thereby,  make  any  bequest  or  provision  in  favour  of  the 
plaintiff,  and,  by  his  will,  he  bequeathed  to  his  son,  the  defendant 
Robert  John  Dobree,  amongst  other  things,  his  iron  chest ;  and  he 
appointed  executors  of  his  will,  who  renounced  the  probate  thereof, 
and  administration  to  his  effects  was,  on  the  1st  of  September, 
1838,  granted  to  R.  J.  Dobree :  that  R.  J.  Dobree,  upon  his  father's 
[  *248  ]      death,  ^possessed  himself  of  the  paper  containing  the  key  of  the 
box,  to  which  key  was  then  attached  the  piece  of  bone  with  the 
name  of  the  plaintiff  engraved  or  written  thereon :  that  the  plaintiff, 
after  the  death  of  John  Dobree,  applied  to  Robert  John  Dobree,  and 
requested  him,  according  to  the  directions  of  the  testator,  to  deliver 
to  her  the  key  of  the  box,  but  he  refused  to  comply  with  such 
request,  saying  that  the  cheques  were  of  no  use  to  her  and  that 
she  could  break  open  the  box  :  that  the  box  having  been  opened  by 
the  direction  of  the  plaintiff,  there  were  found  therein  two  covers 
with  the  names  of  the  plaintiff  and  her  sister  written  on  the  same, 
and,  in  each  of  the  two  covers,  was  contained  a  cheque,  of  the 
defendant  Vaughan,  in  favour  of  John  Dobree ;  the  cheque  in  the 
plaintiff's  cover  being  for  600Z.,  and  the  cheque  in  the  other,  being 
for  200L :  that  the  cheque  for  600Z.  was  as  follows :  "  2nd  April, 
1838.     Messrs.  Ransom  &  Co. :  pay  Mr.  Dobree  or  bearer  500/. — 
C.  Vaughan  :  "    that   the  cheques  having  been  presented  at  the 
bankers',  payment  of  the  same  was  refused  :  that  the  plaintiff  was 
advised  that  John  Dobree  intended  to  make,  and  did,  by  the  means 
and  in  the  manner  before  mentioned,  make  a  valid  and  effectual 
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disposition  or  gift,  to  or  in  favour  of  the  plaintiff,  of  the  sum  of      Reddel 
5002.,  to  take  effect  upon  the  event  of  his  death,  which  he,  at  the      dobree. 
time,  contemplated  as  an  event  likely  soon  or  shortly  to  take  place, 
in  case  he  should  not,  at  any  time  before  his  death,  do  any  act  to 
recall  or  defeat  the  gift. 

The  bill  prayed  that  it  might  be  declared  that  John  Dobree  had 
made  a  valid  gift  in  contemplation  of  death,  to  or  in  favour  of  the 
plaintiff,  to  take  effect  upon  the  event  of  his  death,  of  the  sum  of 
500/.;  and  that  Bobert  John  Dobree,  as  his  father's  personal 
representative,  was  bound  to  give  effect  to  that  gift ;  and  that  he 
•might  be  decreed  to  pay,  to  the  plaintiff,  the  sum  of  500Z.,  out  of  [  *249] 
his  late  father's  personal  estate,  or  out  of  the  amount  due  to  his 
late  father,  at  his  death,  from  Vaughan. 

Bobert  John  Dobree  demurred  to  the  bill  for  want  of  equity. 

Mr.  Jacob  and  Mr.  Sivinbume,  in  support  of  the  demurrer : 
The  facts  stated  in  the  bill,  do  not  amount  to  a  donatio  mortis 
camd.  *  *  By  retaining  possession  of  the  key,  the  testator 
showed  that  he  intended  to  reserve  to  himself  the  dominion  over 
the  contents  of  the  box:  Tate  v.  Hilbert{i),  Bunn  v.  Mark- 
ham  (2),  Hawkins  v.  Blewitt  (3). 

Mr.  Knight  Bruce  and  Mr.  Anderdon  supported  the  bill.  *    *    *        [  250  ] 

Thb  Vicb-Chancellor  : 

It  seems  to  me  that  there  is  quite  a  mistake  in  this  case  :  for  I 
do  not  think  that,  as  the  matter  is  stated  on  the  face  of  this  bill, 
there  was  any  donatio  mortis  causa,  or  any  thing  like  a  donatio 
mortis  causd :  but,  in  my  opinion,  it  was  nothing  more  than  a  gift 
of  that  which  might  happen,  at  any  time,  to  be  in  the  box ;  and 
which  gift  was  always  liable,  during  the  lifetime  of  the  testator,  to 
be  recalled  by  him :  and,  therefore,  the  very  essence  of  a  donatio 
mortis  causd  is  wanting  in  this  case. 

It  is  stated  that,  in  September,  1837,  John  Dobree  deposited  the 

two  cheques  or  drafts  in  the  cash-box,  and  that,  on  or  about  the 

10th  of  that  month,  he  delivered  the  box  locked  up,  with  the  two 

cheques  or  drafts  inclosed  therein,  to  the  plaintiff,  and,  at  the  time 

of  his  so  delivering  the  same,  he  said  to  her  :  **  At  my  death  go  to 

my  son  and  ask  him  for  the  key,  which  will  be  found  in  the  iron 

chest.     If  he  will  not  give  up  the  key,  take  the  box  to  Vaughan, 

I   (1)  2  K.  B.  175  (2  Ves.  Jr.  111).  (3)  5  R.  R.  761  (2  Esp.  N.  P.  C. 

(2)  17  R.  R.  497  (7  Taunt.  224).  663). 
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[r.b. 


Keddel 

r. 

DOBBBB. 


[  *251  ] 


and  he  will  break,  it  open.  It  contains  money :  take  care  of  it.  It 
will  make  hundreds  difference  to  you.  It  is  for  yourself  and  sister, 
and  entirely  at  your  own  disposal  after  I  am  gone.  But  I  shall 
want  it  from  you  every  three  months  while  I  live." 

The  testator  appears,  either  by  himself  or  his  son,  to  have  kept 
possession  of  the  key.  The  box  was  twice  *delivered  up  to  the 
testator,  and  redelivered  by  him  to  the  plaintiff:  but  there  is 
nothing  stated,  in  this  bill;  which  leads  one  to  suppose  that,  when 
it  was  delivered  to  the  plaintiff  for  the  last  time,  it  was  not  to  I)e 
held  by  her  upon  precisely  the  same  terms  as  when  it  was  first 
delivered  'to  her.  And  it  seems  to  me  that  the  plain  inference  from 
the  transactions,  as  they  are  stated,  is  that,  all  along,  the  testator 
meant  to  retain,  to  himself,  the  complete  dominion  over  whatever 
might  be  placed  in  the  box  ;  and  that  it  was  a  mere  accident  that 
he  happened  to  die  shortly  after  the  third  delivery,  and  did  not 
redemand  the  box  from  the  plaintiff.  My  opinion  is  that,  from  the 
beginning  to  the  end,  there  was  nothing  more  than,  to  a  certain 
extent,  putting  the  plaintiff  in  possession  of  the  box,  but  retaining 
to  himself  the  absolute  power  over  its  contents :  and  the  plaintiff 
seems  to  have  so  understood  the  transaction ;  and  her  acts  were  in 
accordance  with  such  understanding.  That  being  so,  there  was  no 
donatio  mortis  causd,  nor  anything  in  the  nature  of  a  donatio  mortis 
caxLsd  in  respect  of  which  this  Court  can  act.  There  was  no  gift. 
The  plaintiff  held  the  box  and  its  contents  in  trust  for  the  testator ; 
and,  if  he  did  not  happen  to  execute  that  trust  in  favour  of  himself, 
then  and  in  that  case  only,  it  was  to  be  for  the  benefit  of  the  holder; 
and  I  apprehend  that  that  is  not  such  a  trust  as  this  Court  can 

Demurrer  allowed. 


1839. 
July  26. 

Shadwbll, 
V.-C. 

[264] 


MOLONY  V.  KENNEDY  (1). 

(10  Simons,  254—255 ;  S.  C.  3  Jur.  793.) 

Husband  and  wife — Separate  property. 

A  husband  and  wife  lived  sepumte  from  each  other.  At  the  death  of 
the  wife,  she  wad  possessed  oi  ca^h  and  bank  notes  arisen  from  propeity 
settled  to  her  separate  use :  Hold,  that  the  husband  was  entitled  to  them  in 
his  marital  right. 

In  1817  the  plaintiff  intermarried  with  his  late  wife,  who  was 
then  the  widow  of  W.  C.  Jackson :  on  their  marriage,  an  annuity 
of  8001.  to  which  Mrs.  Molony  was  entitled  under  her  first  husband's 

(1)  This  remains  unaffected  b}'  the  re  Lambert's  Estate  (1888)  39  Ch.  D. 
Married  Women's  Property  Acts:  In      626.— O.  A.  S. 
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will,  was  settled  to  her  separate  use.     In  1821  a  separation  took      Molont 
place  between  the  plaintiff  and  his  wife,  which  continued  until  the     Kennedy. 
death  of  the  latter.     In  1830,  Mrs.  Molony  purchased,  out  of  the 
savings  of  her  separate  property,  a  sum  of  2,188/.  stock  in  the 
names  of  the  defendants  Kennedy  and   Shee,  in  trust  for  such 
persons  as  she  should,  by  deed  or  will,  appoint,  and  subject  thereto 
in  trust  for  herself  for  life,  and,  after  her  death,  in  trust  for  her 
next  of  kin,  as  if  she  had  died  intestate  and  unmarried.     Shortly 
aiterwards  she  made  a  will  by  which  she  disposed  of  that  sum  of 
stock,  and  appointed  the  defendants  her  executors.     In  1838  Mrs. 
Molony  died.    At  the  time  of  her  death  she  had,  in  her  possession, 
3,255/.  in  cash  and  bank  notes,  part  of  the  savings  of  her  separate 
property,  which  the  defendants  took  possession  of,  and,  for  safety, 
lodged  at  a  banker's,  and  afterwards  purchased  with  it,  3,5052. 
stock  in  Kennedy's  name. 

The  defendants  having  refused  to  transfer  the  3,5052.  to  the 
plaintiff,  until  he  had  enabled  himself  to  give  them  a  proper 
discharge  by  taking  out  administration  to  his  wife,  the  bill,  in  this 
cause,  was  filed,  praying  for  an  account  of  the  property  which  was 
in  Mrs.  Molony's  possession  at  her  death  ;  and  that  the  defendants 
might  be  decreed  to  hand  over  the  same  to  the  plaintiff. 

Mr.  Wigram  and  Mr.  Glasse,  for  the  plaintiff,  said  that  the 
plaintiff  was  clearly  entitled,  in  his  marital  *right,  to  the  property       [  '265  ] 
which  was  in  his  wife's  possession  at  her  death,  and  that  he  might 
maintain  an  action  of  trover  for  it. 

Mr.  Teed,  for  the  defendants,  said  that  the  property  in  dispute 
was  admitted  to  have  arisen  from  the  wife's  savings :  that  the 
plaintiff's  right  to  it  was  the  same  as  if  Mrs.  Molony  had  been  his 
daughter  and  not  his  wife,  and  had  died  intestate :  that  there  was 
no  personal  representative  to  her  except  as  to  the  stock  purchased 
in  the  names  of  the  defendants :  that,  as  she  was  living  separate  from  . 
her  husband  with  an  adequate  allowance,  the  property  was  subject 
to  her  debts;  and,  if  the  plaintiff  took  it  subject  to  paying  the  debts 
of  his  wife  (i),  he  must  clothe  himself  with  the  character  of 
administrator  to  her:  Fettiplacev.  Gorges  {2). 

The  Yice-Chancellor  : 

Mrs.  Molony's  annuity  of  8002.  and  everything  that  arose  from  it, 

(I)  It    did    not    appear   that   Mre.  (2)  1  R.   R.    79  (1  Yes.   Jr.  46;  3 

Molony  left  any  debts.  Br.  C.  C.  8> 
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MOLONY 

r. 

Kennedy. 


was  exempt  from  the  controul  of  her  husband  during  her  life  :  and, 
as  the  cash  and  bank  notes  which  were  found  in  her  possession  at 
her  death,  arose  from  that  annuity,  they  were  part  of  her  separate 
property,  and  she  might  have  disposed  of  them  either  by  deed  or  by 
her  will.  But,  as  she  made  no  disposition  of  them,  the  quality 
of  separate  property  ceased  at  her  death :  and,  if  it  ceased  at  her 
death,  the  consequence  is  that  Mr.  Molony  is  entitled  to  them,  in 
his  marital  right. 

Declare  that  the  plaintiff  is  entitled  to  the  9,5051.  subject  to  the 
payment  of  his  wife's  funeral  expenses  and  the  expenses  properly 
incurred  by  the  defendants  in  taking  care  of  the  property. 


1839. 
Aug.  2. 

SHADWELL} 

V.-C. 
On  Appeal. 

1839. 
Aov.  22,  23. 

1840. 

Nov.Z. 

Lord 

COTTBNHAM, 

L.C. 

[274] 


EA8UM  V.  APPLEFOED(l). 

(10  Simons,  274—284;  affirmed  on  appeal,  5  My.  &  Cr.  66—62 ;  S.  C.  10  L.  J. 

Oh.  81.). 

Will — Construction — Appointment — ^Eesiduary  bequest. 

A  testator  directed  that,  in  case  of  one  of  his  daughters  having  no  child, 
his  trustees  should  stand  possessed  of  a  sum  of  3,000/.  and  certain  accumu- 
lations of  the  dividends  thereof,  upon  such  trusts  as  the  daughter  should 
by  will  appoint ;  and,  in  default  of  appointment,  upon  the  trusts  by  his 
will  declared  of  his  own  residuary  estate. 

The  daughter  having  no  child,  by  her  will,  after  reciting  that  the  3,000/. 
and  the  accumulated  dividends  had  been  blended,  with  funds  to  which  she 
was  absolutely  entitled,  in  a  sum  of  6,700/.  Consols  standing  in  the  names 
of  trustees,  proceeded,  in  express  execution  of  the  power,  to  direct  tkat 
the  3,000/.,  and  the  stock  upon  which  that  sum  or  the  surplus  dividends 
should  have  been  invested,  should  be  trausfeired  to  certain  trustees  named 
in  her  will,  upon  trust,  as  to  2,700/.  Consols  for  her  mother,  and  as  to  2oO/. 
Consols  for  another  person,  and,  as  to  the  residue,  upon  the  trusts  after 
declared  of  her  residuary  estate.  She  then  proceeded  to  give  what  she 
described  as  **  all  the  residue  of  my  stock  in  the  public  funds,  and  all  my 
monies  and  securities  for  money,  and  all  the  residue  of  my  estate  and 
effects,"  to  the  same  trustees,  upon  trust  to  convert,  and  to  invest  in  the 
funds  such  part  ^s  should  not  already  be  so  invested,  and  to  stand  possessed 
of  all  such  funds,  and  also  of  the  residue  of  the  said  trust  funds  which 
should  remain  after  paying  and  satisfying  the  several  legacies  of  stock 
before  directed  to  be  paid  or  transferred  thereout  to  her  mother  and  the 
other  person  referred  to,  upon  certain  trusts  which  she  proceeded  to 
declare. 

The  mother  died  in  the  daughter's  lifetime. 

Held,  that  the  2,700/.  Consols  was  not  well  appointed,  and  that  it  was 
subject  to  the  trusts  declared,  by  the  testator,  of  his  residuary  estate. 

Matthbw  Easum,  by  his  will  dated  the  18th  of  January,  1816, 

after  giving  certain  legacies,  devised  and  bequeathed  all  his  real 

(1)  i?e  Van  Hayan  (1880)  16  Ch.  D.  A  testamentary  residuary  appoint- 
18,  24,  50  L.  J.  Ch.  1 ;  In  re  Crawahay  ment  under  a  general  power  carries 
(1890)  43  Ch.  I).  615,  59  L.  J.  Ch.  395.      lapsed  appointments  unless  a  contrary 
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and  personal  estate  to  his  trustees  and  executors,  upon  trust  to       easum 
convert  tjie  same  *into  money ;  and  he  directed  that,  out  of  the   applbfobd. 
produce  thereof,  they  should  invest  3,000Z.,  in  their  names,  on  real      [  •276  ] 
or  Government  securities,  and  should  stand  possessed  thereof  upon 
trust  to  apply  the  whole,  or  such  part  as  they  should  think  fit,  of 
the    interest    and    dividends   thereof,   for  the   maintenance  and 
education  of  his  daughter  Mary  Ann  Easum,  until  she  should  attain 
21  or  be  married ;  and  to  invest  the  surplus  (if  any)  of  the  interest 
and  dividends,  on  like  security,  in  their  names,  and  to  stand  pos- 
sessed thereof  upon  the  trusts  thereinafter  declared  of  the  3,0002. : 
and  he  directed  his  trustees  to  stand  possessed  of  the  3,0002.  aiter 
his  daughter  should   attain  21  or  be  married,  in  trust  for   her 
separate  use,  during  her  life,  and,  after  her  decease,  upon  certain 
trusts  for  the  benefit  of  her  children  ;  and,  if  she  should  have  no 
child  who,  being  a  son,  should  attain,  21,  or,  being  a  daughter, 
should  attain  that  age,  or  be  married,  then  that  the  3,0002.  should 
be  and  remain  upon  and  for  such  trusts,  intents  and  purposes,  as 
his  daughter  (whether  sole  or  married)  should,  by  her  will,  appoint: 
*'  And,  in  default  of  any  such  direction  or  appointment,  the  said 
sum  of  3,0002.  shall  be  and  remain  (or,  in  case  any  such  direction 
or  appointment  shall  be  made,  then  such  parts  of  and  interests  in 
the  said  sum  of  3,0002.  as  either  shall  not  be  well  and  effectually 
comprised  therein,  or  as  shall  be  comprised  therein,  but  whereof 
the  trusts  and  estates  to  be  thereby  limited,  shall  either  never  take 
effect  or  shall  determine,  shall  be  and  remain)  upon  such  and  the 
same  trusts,  and  for  such  and  the  same  intents  and  purposes,  and 
with,  under  and  subject  to  such  and  the  same  powers,  provisoes 
and  declarations,  as  are  hereinafter  declared  and  contained  of  and 
concerning  the  residue  of  the  said  trust  monies,  or  as  near  thereto 
as  the  circumstances  of  the  case  will  permit."     And,  as  to  all  the 
residue  of  the  trust  monies  so  as  aforesaid  referred  to  by  the  testator, 
*he  declared   that   the  trustees  should,  as  soon  as  conveniently       [  •276  ] 
might  be  after  his  decease,  lay  out  and  invest  the  same,  in  their 
joint  names,  upon  real  or  Government  security,  and  stand  possessed 
thereof  upon  trust  for  all  and  every  of  the  children  which  he  might 
have  living  at  the  time  of  his  decease  (exclusive  of  his  daughter 
Elizabeth,)  equally  to  be  divided  among  them,  share  and  share 

intention  appears  :  Freme  y.    Clement  tioa  of  the  instrument  of  appointment. 

(1881)  18  Ch.  D.  499,  50  L.  J.  Oh.  See  Holyland  v.  Lewin  (1884)  26  Ch. 

801.  44  L.  T.  399 ;  but  in  the  case  of  Div.  266,  53  L.  J.  Ch.  530,  61  L.  T.  14. 

a    special    power   the    effect   of    the  — 0.  A.  S. 
appointment  rests  upon  the  construe- 
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Eabum  alike.  The  testator  died  on  the  20th  of  February,  1816.  He  left 
applb'fobd.  six  children  who  attained  21,  exclusive  of  his  daughter  Elizabeth. 
Mary  Ann  Easum  made  her  will  dated  the  12th  of  August,  1835, 
which,  after  reciting  her  father's  will  so  far  as  it  related  to  the 
8,000Z.,  proceeded  as  follows:  ''And  whereas  the  said  trustees,  after 
the  decease  of  my  said  late  father,  laid  out  and  invested  not  only 
the  said  sum  of  8,0002.,  and  the  surplus  of  the  dividends  which 
accrued,  from  time  to  time,  during  my  minority,  but  also  my  share 
of  the  said  testator's  residuary  estate  to  which  I  was  absolutely 
entitled,  under  his  said  will,  on  attaining  my  age  of  21  years,  indis- 
criminately in  the  purchase  of  various  sums  of  stock  in  the  public 
funds,  so  that  it  is  now  difficult  to  ascertain  how  much  of  such 
stock  was  purchased  with  the  said  sum  of  8,000Z.  and  the  surplus 
dividends  thereon,  and  how  much  with  my  said  share  of  the  said 
residuary  estate  and  the  surplus  dividends  thereon ;  but  the  stocks 
or  funds  which  have  arisen  from  both  the  said  sources,  and  which 
are  now  standing  in  the  names  of  my  trustees  in  the  bank  books, 
consist  of  the  sum  of  6,700Z.  or  thereabouts  in  the  Three  per  Cent. 
Consolidated  Annuities.  And  whereas  I  attained  my  age  of  21 
years  several  years  ago,  and,  thereby,  became  entitled  and  am  now 
desirous  to  exercise  the  power  of  appointment  given  or  reserved  to 
[  •277  ]  me  by  the  said  will  of  my  said  late  father.  Now,  in  pursuance  *of 
the  said  power  and  authority,  and  of  all  other  powers  and  authorities 
enabling  me  in  this  behalf,  I  do,  by  this  my  last  will  and  testament 
in  writing,  direct  and  appoint  that  the  said  sum  of  3,000/.,  or  the 
stocks  or  funds  in  or  upon  which  the  same  or  any  part  thereof,  or 
the  surplus  dividends  thereof,  now  are  or  is  or  shall  or  may,  at  the 
time  of  my  decease,  be  laid  out  or  invested,  and  all  other  monies, 
stocks  or  funds  over  which  I  have  any  power  of  appointment  given 
to  me  by  the  said  will,  shall  go  and  be  transferred,  by  the  trustees 
or  trustee  in  whose  names  or  name  the  same  may  happen  to  stand 
at  my  decease,  unto  John  Henry  Burnall  and  Isaac  Sheffield  the 
younger,  upon  trust  that  they  do  and  shall,  thereout,  as^sign  and 
transfer  the  sum  of  2,700/.  Three  per  Cent.  Consolidated  Annuities, 
or  so  much  of  any  other  stocks  or  funds  constituting  any  part  of 
the  said  trust  funds  as  shall  be  equal  in  value  thereto  at  the  day 
of  my  decease,  unto  my  dear  mother,  Ann  Easum,  for  her  own 
absolute  use  and  benefit ;  and  do  and  shall  also,  thereout,  in  the 
same  way  and  manner,  transfer  and  assign  the  sum  of  250/.  Three 
per  Cent.  Annuities,  or  a  like  amount  in  value  of  any  such  other 
stocks  or  funds  as  aforesaid,  unto  Sarah  Williams,  the  wife  of 
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James  Williams,  for  her  own  sole  and  separate  use  and  benefit,  Basum 
independent  of  her  present  or  any  future  husband ;  and  do  and  applbVokd. 
shall  stand  and  be  possessed  of  the  residue  of  the  said  stocks  or 
funds  and  securities  as  aforesaid  constituting  the  remainder  of  the 
said  trust  funds,  upon  the  trusts  and  to  and  for  the  intents  and 
purposes  hereinafter  declared  and  expressed  of  and  concerning  my 
residuary  estate  and  effects.  And,  as  to  all  the  residue  of  my  stock 
in  the  public  funds,  and  all  my  monies  and  securities  for  money, 
and  all  the  rest,  residue  and  remainder  of  my  estate  and  effects, 
whatsoever  and  wheresoever,  not  hereinbefore  bequeathed  and  dis- 
posed of,  and  whether  in  *pos8e8sion,  reversion,  remainder  or  [  •^TS  ] 
expectancy  under  the  will  of  my  said  late  father,  Matthew  Easum, 
or  my  late  grandfather,  John  Green,  or  otherwise  howsoever,  I 
give  and  bequeath  the  same  and  every  part  thereof,  unto  the  said 
J.  H.  Bumall  and  J.  Sheffield  the  younger,  their  executors,  adminis- 
trators and  assigns,  upon  trust  to  get  in,  receive  and  convert  into 
money  all  such  parts  of  my  said  residuary  estate  and  effects  as 
shall  not  consist  of  money  or  stock  in  the  public  funds,  or  of  money 
out  upon  Government  or  real  securities  at  interest,  and  to  lay  out 
and  invest  the  same  in  the  purchase  of  stock,  in  their  names,  in  the 
public  funds,  in  addition  to  such  residuary  stock  as  may  belong 
to  me  at  the  time  of  my  decease,  or  upon  Government  or  real 
securities  at  interest,  and  do  and  shall  stand  and  be  possessed  of  all 
such  stocks,  funds  and  securities,  and  also  of  the  residue  of  the 
said  trust  funds  which  shall  remain  after  paying  and  satisfying  the 
several  legacies  of  stock  hereinbefore  directed  to  be  paid  or  trans- 
ferred, thereout,  unto  my  said  mother  and  the  said  Sarah  Williams, 
upon  the  trusts  and  for  the  intents  and  purposes  following,  that  is 
to  say,  upon  trust,  thereout,  to  appropriate  and  set  apart  the  sum 
of  1,000Z.  Three  per  Cent.  Consolidated  Annuities,  or  so  much  of 
other  stock  as  shall  be  equal  thereto  in  value,  and  to  pay  the 
dividends  and  annual  produce  thereof  unto  Sarah  Easum,  the 
widow  of  my  late  brother,  Edward  Easum,  deceased,  for  and  during 
the  term  of  her  natural  life,  for  her  separate  use  independent  of 
any  husband  with  whom  she  may  intermarry,  and  for  which  her 
receipt,  not  by  anticipation,  shall  be  a  sufficient  discharge :  and, 
from  and  after  the  decease  of  the  said  Sarah  Easum,  upon  trust  to 
transfer  one-third  part  or  share  of  the  said  last- mentioned  stocks  or 
funds,  unto  my  said  dear  mother,  or  to  her  executors,  adminis- 
trators, or  assigns  in  case  of  her  decease  in  the  *life-time  of  the  said  [  *279  ] 
Sarah  Easum,  to  and  for  her  or  their  own  absolute  use ;  and,  as  to 
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BA8UM  one  other  third  part  or  share  thereof,  upon  trust  to  pay,  apply  and 
applbpobd.  dispose  of  the  dividends  and  interest  thereof  in,  for  and  towards 
the  maintenance  and  education  of  Robert  Easum,  the  eldest  son  of 
Bobert  Hayes  Easum,  until  he  shall  attain  the  age  of  21  years, 
and,  when  and  as  soon  as  he  shall  attain  that  age,  then  upon  trust 
to  transfer  and  make  over  the  said  one-third  part  of  the  said  stocks 
or  funds  unto  him,  the  said  Robert  Easum,  for  his  use  and  benefit, 
if  the  said  Sarah  Easum  shall  be  then  dead  (but,  if  not,  then  the 
actual  transfer  thereof  shall  be  postponed  till  after  her  decease), 
but,  in  case  the  said  Robert  Easum  shall  not  live  to  attain  the  age 
of  21  years,  then  upon  trust  to  stand  possessed  thereof  for  the 
benefit  of  the  several  persons  and  for  the  several  intents  and 
purposes  next  hereinafter-mentioned  and  declared  concerning  the 
remainder  of  the  stocks,  funds,  securities,  and  monies  constituting 
my  said  residuary  estate :  and,  as  to  the  remaining  one-third  pari 
or  share  of  the  said  sum  of  1,000Z.  Three  per  Gent.  Consolidated 
Annuities  so  directed  to  be  appropriated  as  aforesaid,  and  also  as 
to  the  remainder  of  the  said  stocks,  funds,  securities  and  monies 
constituting  my  said  residuary  estate,  upon  trust  to  pay  the 
dividends,  interest  and  annual  produce  thereof,  respectively,  unto 
Joseph  Appleford,  for  and  during  the  term  of  his  natural  life ;  and 
from  and  after  his  decease,  then  upon  trust  to  stand  possessed 
thereof  for  all  and  every  the  children  or  child  of  the  said  Joseph 
Appleford,  who,  being  a  son  or  sons,  shall  live  to  attain  the  age  of 
21  years,  or,  being  a  daughter  or  daughters,  shall  live  to  attain  the 
same  age  or  be  married,  which  shall  first  happen,  equally  to  be 
divided  between  them,  if  more  than  one,  share  and  share  alike." 
[ •280  ]  *  ♦  "And  I  do  hereby  declare  that  *none  of  the  legacies  or  sums 
in  stock  hereinbefore  given,  shall  be  considered  as  a  specific  legacy; 
and,  in  case  of  any  misdescription  or  change  or  deficiency  of  any 
of  the  said  stocks  or  funds,  or  of  the  trustees'  names  in  which 
the  same  are  or  may  be  standing,  or  any  other  mistake  or  altera- 
tion, then  the  said  legacies  or  sums  in  stock  shall  be  made  up 
and  payable  by  and  out  of  any  other  stocks  or  funds  belonging  to 
me  equal  thereto  in  value,  or  out  of  any  other  part  or  parts  of  my 
personal  estate  and  effects." 

Mary  Ann  Easum  survived  her  mother,  and  died  on  the  80th  of 
January,  1839. 

The  bill,  after  stating  as  above,  alleged  that  the  1,00W.  Three 
per  Cents,  referred  to  in  the  will  of  Mary  Ann  Easum,  was  appro- 
priated and  set  apart,  by  her  executors,  wholly  out  of  the  personal 


YOL-  u.]  1889.    CH.    10  SIMONS,  280—281.  243 

estate  to  ^hich  she  was  absolutely  entitled,  and  not  out  of  any  Eastth 
trust  funds  over  which  she  had  a  power  of  appointment  under  applbford. 
Matthew  Easum's  will ;  that  all  the  debt^  and  funeral  and  testa- 
mentary expenses  of  Matthew  Easum,  and  all  the  legacies  and 
bequests  given  by  his  will,  had  been  paid,  and  the  whole  of  his 
personal  estate  had  been  duly  administered  and  distributed,  except 
the  sum  of  2,7002.  Consols,  which  was  then  standing  in  the  names 
of  the  plaintiffs,  and  which  was  part  of  the  securities  upon  which 
the  sum  of  8,000i.  mentioned  in  the  wills  of  Matthew  Easum  and 
Mary  Ann  Easum,  was  invested,  and  had  been  retained  and  set 
apart,  by  the  plaintiffs,  for  the  purpose  of  satisfying  the  appoint- 
ment, by  the  will  of  Mary  Ann  Easum,  expressed  to  be  made  of  the 
sum  of  2,700Z.  Three  per  Cent'.  Consols  therein  mentioned,  if  any 
effectual  appointment  thereof  should  appear  to  have  been  thereby 
made  ;  and  the  plaintiffs  were  anxious  to  ^transfer  and  administer  [  *28i  ] 
the  2,7002.  Consols  upon  the  trusts  to  which  it  was  subject ;  but 
disputes  had  arisen,  between  the  parties  to  whom  the  8,0002.  was 
given,  by  the  will  of  Matthew  Easum,  in  default  of  appointment, 
on  the  one  hand,  and  the  parties  claiming  under  the  residuary 
bequest  contained  in  the  will  of  Mary  Ann  Easum,  on  the  other, 
whether  any  effectual  appointment  of  the  2,7002.  Consols,  had  been 
thereby  made. 

The  bill  prayed  that  the  rights  and  interests  of  all  parties  in  the 
2,7002.  Consols,  might  be  ascertained  and  declared  by  the  Court ; 
and  that  the  trusts  of  Matthew  Easum's  will,  so  far  as  related  to 
that  sum,  might  be  carried  into  execution  under  the  decree  of  the 
Court. 

The  plaintiffs,  who  were  two  in  number,  were  the  present  trustees 
of  the  will  of  Matthew  Easum.  One  of  them  was  his  surviving 
personal  representative ;  and  the  other  of  them  was  one  of  the 
children  of  Matthew  Easum,  and  was  also  the  personal  representa- 
tive of  several  of  his  other  children  who  had  died.  The  defendants 
were  Joseph  Appleford  and  his  children,  the  trustees  and  executors 
of  Mary  Ann  Easum's  will,  and  other  children  and  representatives 
of  children  of  the  testator  Matthew  Easum. 

The  facts  of  the  case  as  stated  in  the  bill,  were  not  disputed ; 
and  the  only  question  was  whether^  in  the  event,  which  had 
happened,  of  the  death  of  Mary  Ann  Easum's  mother,  the  2,7002. 
Consols  had  been  well  appointed,  or  had  fallen  into  the  residue  of 
the  testator's  estate. 

The  cause  now  came  on  to  be  heard. 

16—2 
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Easum  Mr.  Jacob  and  Mr.  Craig,  for  the  plaintiffs,  submitted  that  the 

Appleford.   2,700Z.  Consols  had  not  been  well  appointed  by  *Mary  Ann  Easam, 
[  *282  ]       and  that  it  now  formed  part  of  the  residuary  personal  estate  of  the 
testator  Matthew  Easum. 

Mr.  Wigram  and  Mr.  Sheffield,  for  Joseph  Appleford  and  his 
children,  contended  that  the  2,700Z.  Consols  had  been  well 
appointed,  by  Mary  Ann  Easum,  to  the  trustees  mentioned  in  her 
will,  and  that  they  were  now  entitled  to  receive  that  sum,  for  the 
purpose  of  its  being  applied  upon  the  trusts  which  she  had,  by 
her  will,  declared  of  her  personal  estate;  and  that,  in  fact,  she 
had  made  it  part  of  her  personal  estate.  They  cited  Falkner 
V.  Butler  (l),  Oke  v.  Heath  (2),  Duke  of  Marlboi'ough  v.  L€prd 
GodoljMn  (3). 

Mr.  Knight  Biiice,  Mr.  Coleridge,  and  Mr.  Piggott,  for  other 
parties. 

The  Vicb-Chancbllor  : 

The  case  seems  to  me  perfectly  plain.  As  I  understand  it,  the 
testatrix  meant  to  dispose  of  the  8,000Z.  over  which  she  had  a 
power  of  appointment  by  her  father's  will.  There  would  be  a  con- 
siderable part  of  that  8,000!.,  including  the  surplus  dividends, 
beyond  the  2,700Z.  Consols  and  2502.  Consols,  which  she  gives  out 
of  it ;  and,  taking  that  to  be  so,  there  really  is  no  doubt ;  for,  after 
reciting  that  the  8,OO0Z.  and  its  surplus  dividends,  and  the  property 
to  which  she  was  absolutely  entitled,  had  been  blended  in  the 
6,7002.  Consols  then  standing  in  the  names  of  the  trustees,  she, 
expressly,  in  execution  of  the  power,  directs  that  the  8,000Z.  or  the 
stocks  upon  which  that  sum  or  its  surplus  dividends  might  be 
[  •288  ]  invested,  should  go  to  her  *trustees  upon  trust  to  transfer  2,700/. 
Consols  or  stock  of  equal  value,  to  her  mother,  and  2502.  Consols 
or  stock  of  equal  value,  to  Sarah  Williams,  and  directs  that  her 
trustees :  ''do  and  shall  stand  possessed  of  the  residue  of  the 
said  stocks  or  funds  and  securities  as  aforesaid,  constituting  the 
remainder  of  the  said  trust  funds,  upon  the  trusts  and  to  and  for 
the  intents  and  purposes  hereinafter  declared  and  expressed  of  and 
concerning  my  residuary  estate  and  effects." 

I  am  clearly  of  opinion  that  no  other  sensible  construction  can 
be  put  on  these  words,  than  that  she  directs  all  to  go  to  her  trustees, 

(1)  Amb.  514.  (3)  2  Ves.  Sen.  61. 

(2)  1  Ves.  Sen.  136. 
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on  the  trusts  of  her  residuary  estate,  except  the  2,700/.  Consols  and  Eabum 
250/.  Consols.  Then  she  says  :  *'  As  to  all  the  residue  of  my  stock  applbfobd. 
in  the  public  funds  and  all  my  monies  and  securities  for  money, 
and  all  the  rest,  residue,  and  remainder  of  my  estate  and  effects,  I 
give  and  bequeath  the  same,  to  the  same  persons,  upon  trust  to 
convert  and  invest  in  stock  such  parts  as  shall  not  consist  of  money 
or  stock."  And  she  directs  that  they :  ''  do  and  shall  stand  and  be 
possessed  of  all  such  stocks,  funds,  and  securities."  And  then 
follow  words  which  appear  to  me  to  be  surplusage,  namely :  ''and 
also  of  the  residue  of  the  said  trust  funds  which  shall  remain  after 
paying  and  satisfying  the  several  legacies  of  stock  hereinbefore 
directed  to  be  paid  or  transferred  thereout  unto  my  said  mother 
and  the  said  Sarah  Williams,  upon  the  trusts  and  for  the  intents 
and  purposes  following."  Now  these  words  I  admit  are  surplusage; 
but  they  appear  to  me  clearly  to  show  that  what  she  meant  to 
dispose  of  was  all  the  trust  fund  after  satisfying  the  legacies  of  stock, 
namely,  the  legacies  of  2,7002.  Consols  and  2502.  Consols  ;  whereas 
it  is  said  in  argument  that  what  she  meant  *was  all  the  trust  [  *284  ] 
funds,  excluding  the  legacies  of  stock,  whether  disposed  of  or  not. 
Upon  these  grounds  it  appears  to  me  that  the  2,7002.  Consols 
must  be  considered  to  be  unappointed  and  to  be  now  subject  to  the 
trusts  declared,  by  Matthew  Easum's  will,  of  his  residuary  personal 
estate. 

[The  defendants  Joseph  Appleford  and  his  children  appealed  from 
the  decree,  as  reported  in  5  My.  &  Cr.  56. 

The  Lord  Chancellob  affirmed  the  decree,  saying :]  1840. 

Nov.  3. 

The  Yice-Chancellor's  decree  declares  that  a  sum  of  2,7002.         — 
3  per  Cents,  was  not  appointed  by  the  will  of  Mary  Ann  Easum,   t  ^  ^^v?  ^^' 
but  constitutes  part  of  the  residue  of  the  estate  of  Matthew  Easum. 
This  the  appellant  controverts,  and  insists  that  the  sum  in  question 
was  well  appointed  by  the  will  of  Mary  Ann  Easum. 

The  sum  in  question  was  part  of  a  sum  of  8,0002.  which  Matthew 
Easum,  by  his  will,  bequeathed  to  trustees,  upon  trust  to  pay  the 
income  to  his  daughter,  Mary  Ann  Easum,  for  life,  for  her  separate 
use,  and  (after  provisions  for  her  children,  which  failed,  she  never 
having  married)  upon  such  trusts,  and  for  such  intents  and  pur- 
poses, as  she  should,  by  will,  appoint ;  and  in  default  of  any  such 
direction  or  appointment,  or,  in  case  any  should  be  made,  then,  as 
to  such  parts  of  and  interest  in  the  said  sum  of  3,0002.  as  either 
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Rasum  should  not  be  well  and  effectually  comprised  therein,  or  as  should 
Applb'fobd.  he  comprised  therein,  but  whereof  the  trusts  and  estates  to  be 
thereby  limited  should  either  never  take  effect  or  should  determine, 
upon  such  and  the  same  trusts  as  were  thereinafter  declared  of  the 
residue  of  the  trust  monies,  and  which  residue  he  afterwards  directed 
his  trustees  to  hold  for  certain  of  his  children,  equally,  of  whom 
Mary  Ann  was  one. 

Mary  Ann  Easum,  by  her  will,  after  reciting  the  will  of  her  father, 

[  •58  ]  and  the  power  thereby  given  to  her  of  appointing  ♦the  8,000Z.,  and 
her  intention  to  exercise  such  power,  but  that  the  trustee  had 
invested  the  8,000Z.,  and  interest,  and  her  share  of  the  residue  of 
her  father's  estate,  indiscriminately,  in  the  8  per  Cents.,  and  which 
constituted  together  a  sum  of  6,700Z.  3  per  Gents.,  directed  and 
appointed  that  the  sum  of  8,000Z.,  or  the  stocks  or  funds  in  or  upon 
which  the  same  was  or  should  be  invested,  should  go  and  be  trans- 
ferred by  the  trustees  in  whose  names  the  same  should  stand  at 
her  decease,  unto  two  other  trustees  named  in  her  will,  upon  the 
trusts  after  declared  ;  that  is  to  say,  upon  trust  thereout  to  assign 
and  transfer  2,7002.  8  per  Cents.,  or  so  much  of  any  other  stocks  or 
funds  constituting  any  part  of  the  said  trust  funds  as  should  be 
equal  thereto,  at  the  time  of  her  decease,  unto  her  mother  Ann 
Easum,  for  her  own  absolute  use  and  benefit ;  and  also  thereout, 
in  the  same  way  and  manner,  to  transfer  and  assign  250Z.  3  per 
Cents.,  or  a  like  amount  in  value  of  any  such  other  stocks  or  funds 
as  aforesaid,  unto  Sarah  Williauis,  and  to  stand  possessed  of  the 
residue  of  the  said  stock  or  funds,  upon  the  trusts  and  to  and  for 
the  intents  and  purposes  thereinafter  declared  and  expressed  of  and 
concerning  her  residuary  estate  and  effects.  And  as  to  all  the 
residue  of  her  stock  in  the  public  funds,  and  all  her  monies,  and 
all  the  rest,  residue,  and  remainder  of  her  estate  and  effects, 
whether  under  the  will  of  her  father  or  otherwise,  she  bequeathed 
the  same  to  the  trustees  before  named,  upon  trust  to  invest  the 
same  in  the  public  funds,  and  to  stand  possessed  thereof,  and  also 
of  the  residue  of  the  said  trust  funds  which  should  remain  after 
paying  the  several  legacies  of  stock  to  her  mother  and  Sarah 
Williams,  upon  certain  trusts  therein  declared ;  and  she  appointed 
two  persons  executors,  one  of  whom  was  one  of  the  trustees  to  whom 
she  had  directed  that  the  trust  funds  should  be  transferred. 

[  69  ]  The  mother  died  before  the  testatrix  Mary  Ann  Easum,  whereby 

the  appointment  of  the  2,700Z.  8  per  Cents,  in  her  favour  faUed;  and 
the  question  is,  whether  that  sum  thereby  fell  into  the  residue  of 
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Matthew  Easum's  estate,  as  not  being  appointed  by  Mary  Ann       Basum 
Easum,  or  was  well  appointed  by  that  part  of  her  will   which    applbford. 
disposed  of  the  residue  of  the  said  stocks  or  funds. 

In  support  of  the  latter  proposition,  the  appellant  relied  upon  the 
well-known  rule,  that  a  residuary  gift  will,  in  general,  carry  a  lapsed 
legacy,  and  that  the  same  rule  has  been  held  to  apply  to  gifts  by 
way  of  appointment,  as  to  legacies.  Oke  v.  Heath  (i)  was  the  first 
case  referred  to ;  and  that  case  is  important,  as  containing  Lord 
Habdwicee's  opinion  that,  in  these  questions,  the  appointment 
being  by  will,  the  same  rule  must  be  followed  as  in  other  cases 
of  legacies;  but  the  facts  of  that  case  prevent  its  being  any  authority 
for  the  present.  In  that  case,  the  donee  of  the  power  gave,  by  her 
will,  part  of  the  fund,  absolutely,  to  a  person  who  died  in  her  life- 
time, and  gave  all  the  rest  and  residue  of  what  she  had  power  to 
dispose  of  to  her  niece,  in  whose  favour  Lord  Hardwickb  decided : 
not  the  fractional  part  of  a  specified  fund,  but  all  that  should  remain 
subject  to  her  power ;  which,  at  the  time  of  her  death,  was  that 
interest  which  had  been  appointed  to  the  deceased. 

In  Falkner  v.  Butler  (2),  the  donee  of  the  power  bequeathed  700Z. 
to  a  person  who  was  held  not  fo  be  an  object  of  the  power,  and, 
"after  payment  of  the  above  legacies,"  appointed  the  residue  of 
her  husband's  personal  estate ;  and  this  gift  was  held  to  include 
the  7001.  This  was  a  residuary  gift  which,  in  the  case  of  a  bequest, 
would  clearly  have  passed  a  lapsed  legacy. 

MaUiolm  v.  Taylor  (3)  was  also  cited  for  the  appellant.  That  [  ^0  ] 
decision  turned  upon  a  principle  which  cannot  be  applied  to  the 
present  case.  Both  Sir  J.  Leach  and  Lord  Brouoham  rested  their 
decisions  upon  this,  that  the  gift  which  had  lapsed  was  given  as  a 
charge  upon  the  stock,  and  that  failing,  the  sum  appropriated  to 
it  fell  into  or  rather  became  part  of  the  gift  of  stock  upon  which  it 
was  so  charged. 

Those  cases  of  lapsed  appointment  being,  as  I  conceive,  inappli- 
cable to  the  present,  the  solution  of  the  question  must  be  looked 
for  in  the  decisions  which  have  taken  place  upon  questions  of 
lapsed  legacies  passing  by  residuary  gifts ;  and,  in  doing  this,  care 
must  be  taken  to  bear  in  mind  that,  though  the  appointment,  being 
by  will,  must,  as  Lord  Habdwicee  says  in  Oke  v.  Heath,  be  subject 
to  the  rules  which  affect  testamentary  dispositions,  the  subject- 
matter  is  not  the  property  of  the  maker  of  the  testamentary 

(1)  1  Vee.  Sen.  186.  (3)  34  B.  B.  117  (2  Bufis.  &  My. 

(2)  Amb.  514.  416). 
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Easum  disposition  ;  and,  therefore,  not  affected  by  any  part  of  the  will  which 
Appleford.  ^s  intended  to  operate  only  upon  that  which  is  so.  This  considera- 
tion will  show,  at  once,  how  untenable  is  the  argument  urged  at 
the  Bar,  that  the  donee  of  the  power  having  directed  the  transfer 
of  the  fund  from  the  trustees  appointed  by  the  donor,  to  others 
named  by  her  will,  had,  by  so  doing,  made  the  fund  part  of  her 
estate.  No  doubt,  she  might  have  made  these  funds  part  of  her 
general  estate,  but  it  is  clear  that  she  never  intended  so  to  do. 
She,  throughout,  distinguishes  between  her  own  property,  and 
that  over  which  she  had  the  power  of  appointing ;  and  if,  in  the 
events  which  have  happened,  the  2,700Z.  8  per  Cents,  was  appointed 
by  her  will,  that  must  have  been  effected,  not  by  any  words  relating 
to  her  own  property,  but  by  the  words  in  the  residuary  gift :  "  And 

[  •Bl  ]  also  all  the  residue  *of  the  said  trust  funds  which  shall  remain 
after  paying  and  satisfying  the  several  legacies  of  stock  herein- 
before directed  to  be  paid  or  transferred  thereout,  unto  my  said 
mother  and  the  said  Sarah  Williams."  The  question  therefore  is, 
whether, — in  the  case  of  a  will  professing  to  dispose  of  a  certain 
sum  in  a  particular  investment,  and  giving  one  sum,  part  of  it,  to 
one  person,  and  another  sum,  other  part  of  it,  to  another,  and  what 
shall  remain  of  such  sum,  after  paying  such  two  legacies  thereout, 
to  a  third, — that  third  person  can  take  the  sum  first  given,  in  con- 
sequence of  a  lapse  by  the  death  of  the  legatee.  Had  the  whole 
fund  been  900Z.,  and  300Z.  of  it  had  been  given  to  the  first  legatee, 
and  300Z.  to  the  second,  and  the  800i.,  which  will  remain,  after 
paying  those  two  legacies  thereout,  to  the  third,  no  question  could 
have  been  made ;  and  wherein  is  the  difference  ?  The  trustees 
having,  as  the  testatrix  states,  mixed  up  the  trust  fund  with  other 
monies  in  one  investment,  she  was  unable  to  specify  the  amount  of 
the  trust  fund,  or  to  state,  in  figures,  how  much  of  it  would  remain 
to  constitute  the  third  gift ;  but,  in  substance  and  effect,  the  three 
gifts  are  as  distinct  as  if  she  had  done  so.  There  is  no  residuary 
gift  applicable  to  this  fund,  but  only  a  gift  of  a  certain  part  of  it, 
the  amount  of  which  was  to  be  ascertained  by  payment  of  the  two 
other  parts  before  given ;  and  if  this  be  the  right  construction  of 
the  will,  the  doctrine  applicable  to  legacies  will  be  found  to  support 
the  judgment  of  the  Vice-Chancellor. 

The  general  rule  that  a  residuary  clause  passes  a  lapsed  legacy — 
that  which  was  intended  to  be  the  subject  of  bounty  to  another — is 
founded  upon  this, — not  that  it  affects,  in  specie,  what  the  testator 
intended,   for    he    probably    contemplated    nothing    beyond    the 


VOL.  Id.] 


1840.     CH.     5  MY.  &  CR.  61—62. 


249 


particular  legacy  taking  effect,  but  because  the  residuary  clause  is 
understood  to  be  intended  to  embrace  everything  not  otherwise 
•effectually  given ;  because,  as  Sir  W.  Grant  expresses  it  in  Cavi- 
hridge  v.  Rous  (i),  the  testator  is  supposed  to  give  it  away  from  the 
residuary  legatee  only  for  the  sake  of  the  particular  legatee ;  so 
that,  upon  failure  of  the  particular  intent,  the  Court  gives  effect 
to  the  general  intent.  When,  therefore,  from  the  construction  of 
the  will,  the  presumption  in  favour  of  such  general  intent  is  nega- 
tivedy  the  rule  does  not  apply,  and  the  lapsed  bequest  is  undisposed 
of.  Such  is  the  case  of  a  residuary  bequest  to  several,  as  tenants 
in  common.  The  share  of  one,  dying  in  the  testator's  lifetime, 
does  not  pass ;  because,  the  testator  having  given  to  each  a  certain 
proportion  of  his  property,  according  to  their  number,  it  would  not 
be  consistent  with  such  declared  intention  to  give  to  the  survivor 
a  larger  proportion. 

Upon  this  principle,  Lord  Camden,  in  The  Attorney-General  v. 
Johnnione  (2),  held  that  a  residuary  clause  did  not  pass  a  legacy 
which  had  failed ;  saying  that,  for  that  purpose,  the  residuary 
legatee  must  be  a  general  legatee,  to  take  every  thing  which  does 
not  pass  by  the  will,  and  that  if  the  testator  circumscribes  or  con- 
fines the  residue,  the  residuary  legatee,  instead  of  being  a  general 
legatee,  becomes  a  specific  legatee. 

Such  being  the  principle  of  the  doctrine  as  to  the  effect  of 
residuary  clauses  upon  lapsed  legacies,  and  such  being  the  excep- 
tion to  the  rule,  I  find  nothing  in  that  doctrine  to  support  the 
appellant's  claim;  and,  therefore,  must  affirm  the  Yioe-Chancellob's 

decree,  and 

Dismiss  the  appeal  with  costs. 


Easdm 

applkfobd. 

[•62] 


80AMES  V.   MARTIN  (3). 

[10  Simons,  287—288;  S.  C.  nom.  Somes  v.  Martin,  8  L.  J.  (N.  S.)  Ch.  367; 

3  Jut.  1144.) 

Will — Construction — Legacy. 

A  testator  directed  the  interest  of  a  sum  of  money  to  be  applied  for  the 
maintenance  and  education  of  his  infant  nephew,  but  made  no  disposition 
of  the  principal :  Held,  that  the  nephew  was  entitled  to  the  interest  during 
his  life. 

The  testator  in  this  cause,  directed  the  interest  of  a  sum  of 
money  to  be  applied  for  the  maintenance  and  education  of  his 


(1)  6  B.  E.  199  (8  Ves.  12). 

(2)  Amb.  577. 


(3)  Wilkins  V.  Jodrell  (1879)  13  Ch. 
J).  564,  49  L.  J.  Ch.  26,  41  L.  T.  649. 


1839. 
Ang,  9. 

Shadwell, 
V.-C. 
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nephew  (who  was  an  infant),  but  made  no  disposition  of  the  prin- 
cipal. The  question  was  whether  the  nephew  was  entitled  to 
the  principal,  or  to  the  interest  during  his  life,  or  during  his 
minority  only. 

The  case  of  Badham  v.  Mee  (i),  in  which  Sir  J.  Leach,  M.  E. 
said  that  the  words  "maintenance,  education,  and  bringing  up," 
standing  by  themselves,  had  reference  to  minority,  was  cited  as  an 
authority  that  the  nephew  was  entitled  to  the  interest  of  the  sum 
of  money  during  his  minority  only. 

Thb  Vicb-Chancbllor  : 

My  opinion  is  that  the  child  is  entitled  to  the  interest  during  his 
life  ;  and  that  the  principal  is  undisposed  of. 

In  the  case  cited,  the  words  were,  ''  maintenance,  education  and 
bringing  up."  Those  words  necessarily  apply  to  the  infant  state. 
But  all  persons  who  have  attained  21,  are  not  in  a  state  in  which 
they  do  not  want  education  ;  and  there  is  no  period  of  life  in  which 
a  person  does  not  require  maintenance  (2). 

Mr.  Knight  Brtu:e,  Mr,  Wakefteldy  Mr.  Jacob,  Mr.  Jereiny  and 
Mr.  Coleridge  were  counsel  in  the  cause. 


1839. 
Aiw.  12. 

Shadwsll, 
v.-c. 

[293] 


KILYINGTON  v.  GEAY  (3). 

(10  Simons.  29^—297.) 

Will — Conatniction — ^Infant — ^Maintenance. 

A  testator  made  a  certain  provision  for  the  infant  son  of  his  relation 
M.  W.,  until  the  age  of  16,  and  then  left  the  infant  to  the  care  of  his 
trustees,  to  provide  for  him  in  some  business  or  profession,  and  his  future 
maintenance,  out  of  the  testator's  funded  property :  Held,  that  the  infant 
on  attaining  16,  was  entitled  to  receive,  out  of  the  testator's  funded  pro- 
perty, a  sum  sufficient  to  provide  for  him  in  some  business  or  profession, 
and  to  an  annual  allowance  for  his  future  maintenance  during  his  life ;  and 
it  was  referred,  to  the  Master,  to  inquire  and  state  what  sums  were  proper 
to  be  allowed  for  those  purposes. 

Thomas  Eilvinoton,  the  testator  in  the  cause,  by  his  wUl  dated 
the  18th  of  August,  1822,  devised  his  freehold  estates  in  the  county 
of  York,  to  William  Gray  and  Francis  Barroby,  their  heirs  and 
assigns,  to  the  use  of  Thomas  Bramley  and  John  Haddon  Ask  with, 
their  executors,  administrators  and  assigns,  for  the  term  of  1,000 
years  next  ensuing  his  decease,  upon  trust,  by  mortgage  or  out  of 

(1)  32  B.  B.  304  (1  Buss.  &  My.  (2)  See  next  case. 

631).  (3)  See  last  preceding  case. 
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the  rents  and  profits  thereof,  to  raise  and  pay  to  Thomas  Eilvington,    Kilvimoton 

Lamb  Walker  and  William  Walker  an  annuity  of  1001,  each  during        gbat. 

their  respective  lives,  if  Edward  Eilvington  should  so  long  live, 

or  there  should  be  issue  male  of  his  body  so  long  in  existence; 

and,  after  the  decease  of  Edward  Eilvington  and  failure  of  issue 

male   of    his  body,  then   to  pay   to    Thomas   Eilvington,   Lamb 

Walker  and  William  Walker  an  annuity  of  2002.  each  in  lieu  of 

the  annuity  of  100/.  each,  during  the  then  remainder  of  their 

respective  lives :  and  the  testator  directed  that  the  same  annuities 

should,   during  the  respective  minorities  of   the  annuitants,  be 

applied  by  Bramley  and  Askwith,  their  executors  &c.  for  their 

maintenance,  education  and  benefit,  in  such  manner  as  Bramley 

and  Askwith,  their  executors  &c.  should  think  proper:    and  he 

appointed  William  Gray,  Francis  Barroby  and  Edward  Eilvington 

executors  of  his  will.     The  testator  made  a  codicil,  dated  the  29th 

of  August,  1823,  which  was  as  follows :    "  Whereas  my  relation 

Mrs.  Walker  in  York,  has  been  ♦delivered  of  a  son  since  I  made       [  ^294  ] 

my  will ;  to  the  maintenance  of  this  child  I  allow  102.  a  year,  to 

Mrs.  Walker,  till  it  arrives  at  the  age  of  10  years  ;  and,  after  that 

time,  202.,  till  he  is  16  years  old.    I  then  leave  him  to  the  care  of 

my  trustees,  to  provide  for  him  in  some  business  or  profession,  and 

his  future  maintenance  out  of  my  funded  property." 

The  testator  died  on  the  18th  of  September,  1828. 

By  the  decree  at  the  hearing  of  the  cause,  on  the  27th  of 
November,  1824,  the  will  and  codicil  were  established,  and  the 
trusts  thereof  were  ordered  to  be  carried  into  execution. 

By  the  order  on  further  directions,  made  on  the  17th  of  August, 
1825,  the  executors  were  ordered  to  transfer  so  much  8Z.  per  cent. 
Consols,  standing  to  the  credit  of  the  cause,  as  the  Master  should 
ascertain  to  be  set  apart  to  answer  the  provision,  by  the  codicil, 
given  and  directed  to  be  made  for  the  son  of  Mary  Walker,  into  the 
name  of  the  Accountant- General  in  trust  in  the  cause,  *'  Mary 
Walker's  infant  son's  annuity  account :  "  and  it  was  ordered  that, 
out  of  the  dividends  thereof,  the  sum  of  52.  should  be  paid,  half- 
yearly,  to  Mary  Walker,  on  the  18th  of  September  and  the  13th  of 
March  in  each  year,  until  further  order.  On  the  8th  of  May,  1829, 
the  executors  transferred  8832.  6«.  6d.  Consols  as  directed  by  the 
before-mentioned  order ;  and  the  dividends  thereof,  amounting  to 
102.  per  annum,  were  paid  to  Mary  Walker,  until  the  infant  attained 
the  age  of  10  years :  and,  on  his  attaining  that  age,  the  executors, 
in  obedience  to  another  order  in  the  cause,  made  a  similar  transfer 
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KiLYiNOTON  of  the  further  sum  of  S88Z.  6«.  8d.  Consols,  out  of  the  funds  in  the 
Ghat.       cause,  and  the  dividends  *of  that  sum  as  well  as  of  the  before-men- 
[  *^^^  1      tioned  sum  of  stock,  amounting  to  201.  per  annum,  were  paid  to 
Mary  Walker. 

On  the  5th  of  August,  1889,  the  infant  attained  the  age  of  16 ; 
and,  shortly  afterwards,  presented  a  petition  stating  to  the  effect 
before-mentioned,  and,  that,  in  March,  1884,  28,500Z.  was  raised  by 
sale  of  25,817^  stock  standing  to  the  credit  of  the  cause,  and,  pur- 
suant to  an  order  of  the  Court,  was  invested  in  the  purchase  of  a 
freehold  estate  under  the  trusts  of  the  testator's  will  respecting  his 
funded  property,  and  that  the  residue  of  such  funded  property, 
other  than  the  666{.  18«.  4d.  stock  standing  to  **  Mary  Walker's 
infant  son's  account,"  consisted  of  5,888Z.  Three  per  Cents.,  48,158Z. 
Three  and  a-half  per  Cents.,  which  were  standing  in  the  name  of  the 
Accountant-General  in  trust  in  the  cause,  "  The  residuary  personal 
estate  account  " :  That  the  petitioner  was  advised  that,  on  his 
attaining  the  age  of  16,  he  became  entitled  to  receive,  out  of  the 
testator's  funded  property,  a  sum  sufficient  for  the  purpose  of  pro- 
viding for  him  in  some  business  or  profession,  and  to  an  annual 
allowance  for  his  future  maintenance.  The  petition  prayed  for  a 
declaration  to  that  effect,  and  that  it  might  be  referred  to  the* 
Master,  to  inquire  and  certify  what  sum  would  be  proper  to  be 
allowed  for  the  purpose  of  providing  for  the  petitioner  in  some  and 
what  business  or  profession,  and  also  what  yearly  sum  would  be 
proper  to  be  allowed  for  his  future  maintenance  from  the  said  5th 
day  of  August,  1889,  for  the  time  to  come,  and  out  of  what  funds, 
and  to  whom  the  same  ought  to  be  paid  during  his  minority. 

Mr.  Jacob,  in  support  of  the  petition,  said  that  the  trustees 
[  •296  ]  were  bound,  by  the  codicil,  to  provide,  for  the  *petitioner,  in  some 
business  or  profession,  and  also  for  his  maintenance  during  the 
remainder  of  his  life :  but  that  the  amount  of  the  provision  was 
not  specified,  and,  therefore,  it  must  be  determined  by  the  Court : 
Foley  V.  Pairy  (i). 

Mr.  Girdlestone  and  Mr.  Koe,  for  the  plaintiff  and  other  parties, 
said  that  there  was  no  gift  to  the  petitioner,  but  only  a  vague  dis- 
cretionary power,  in  the  trustees,  to  provide  for  him  ;  and  that,  as 
the  matter  was  left  entirely  to  the  discretion  of  the  trustees,  the 

(1)  39  R  E.  163  (2  My.  &  K.  138). 
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Court  would  not  take,  upon  itself,  the  exercise  of  that  discretion :    Kilvinotoh 
Pink  V.  De  Thuisey  (i)  ;  Walker  v.  Walker  (2).  Gi^y. 

Thb  Vicb-Chancbllor  : 

The  testator  has  imposed  it,  as  a  duty  on  the  trustees,  to  take 
care  of  the  infant,  and  to  provide  for  him  in  some  business  or  pro- 
fession, and  his  future  maintenance ;  and  the  question  is  whether 
the  Court,  when  it  sees  that  the  testator  has  done  so,  and  has 
pointed  out  the  fund  out  of  which  the  provision  is  to  be  made,  does 
not  take  upon  itself  the  exercise  of  the  discretion  which  the  testator 
has  reposed  in  the  trustees.  Unless  that  be  so,  I  do  not  see  on 
what  principle  my  decision  in  Foley  v.  Parry  could  have  been 
affirmed  by  the  Lord  Chancellor. 

With  respect  to  the  time  during  which  the  maintenance  of  the 
child  is  to  continue,  it  seems  to  me  that  the  word  ''  future  "  com- 
prehends all  time;  and  it  is  probable  that  the  child  may  be  put 
into  some  business  or  ^profession  which  will   not  afford  him  a      [  *297  ] 
maintenance,  until  after  he  has  attained  the  age  of  21. 

My  opinion,  therefore,  is  that  the  provision  for  the  maintenance 
of  the  petitioner,  ought  to  continue  during  his  life ;  and  I  am  con- 
firmed in  that  opinion  by  seeing  that,  in  the  prior  part  of  the  will, 
the  provision  for  the  maintenance  of  the  three  infants  there  named, 
is  expressly  circumscribed  by  the  words :  **  during  their  minorities." 

Declare  that  the  petitioner  is  entitled,  under  the  codicil,  to 
receive,  out  of  the  testator's  funded  property,  a  sum  sufficient  for 
the  purpose  of  providing  for  him  in  some  business  or  profession, 
and  to  an  annual  allowance,  for  his  future  maintenance,  from  the 
5th  day  of  August  last ;  and  refer  it  to  the  Master,  to  inquire  and 
state  whether  it  will  be  fit  and  proper  and  for  the  benefit  of  the 
petitioner  to  place  him  out  to  any  and  what  trade  or  profession, 
and  with  whom,  and  what  sum  of  money  will  be  fit  and  proper  to 
be  advanced  on  such  occasion,  and  out  of  what  fund  the  same 
ought  to  be  paid :  and  let  the  Master  also  inquire  and  state  what 
yearly  sum  or  sums  will  be  proper  to  be  allowed,* for  the  future 
maintenance  of  the  petitioner,  from  the  5th  day  of  August  last  for 
the  time  to  come,  and  out  of  what  fund,  and  to  whom  during  his 
minority  the  same  ought  to  be  paid. 

(1)  17  B.  B.  204  (2  Madd.  157).  (2)  21  E.  E.  320  (5  Madd.  424). 
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May  8. 

Shad  WELL, 
V.-C. 

[298] 


Ex  PARTE  OMMANEY. 

(10  Simons,  298  ;  S.  C.  10  L.  J.  Ch.  315;  5  Jur.  647.) 

Coste — Mortgagor  and  mortgagee— Infant  heir. 

The  infant  heir  of  a  mortgagee  in  fee,  having  been  foimd,  by  the  Master, 
to  be  a  trustee  of  the  mortgaged  estate,  for  the  executor  of  the  mortgagee, 
the  executor  petitioned  that  the  infant  might  be  ordered  to  convey  the 
estate  to  the  mortgagor,  on  payment  of  the  principal  and  interest  due  on 
the  mortgage,  and  costs  :  Held,  that  the  costs  of  the  proceeding  before  the 
Master,  must  be  paid  by  the  mortgagor. 

This  was  a  petition  presented,  under  11  Geo.  IV.  &  1  Will.  IV. 
c.  60,  by  the  executor  of  a  mortgagee  in  fee,  praying  that  the  infant 
heir  of  the  mortgagee,  (who  had  been  found  by  the  Master  to  be  a 
trustee  of  the  mortgaged  estate  for  the  executor),  might  be  ordered 
to  convey  the  estate  to  the  mortgagor,  on  payment  of  the  principal 
and  interest  due  on  the  mortgage,  and  of  the  costs  of  the  proceeding 
before  the  Master.  The  mortgagor  had  offered  to  pay  the  principal 
and  interest,  on  the  estate  being  reconveyed  to  him ;  and  the  only 
question  was  whether  the  costs  of  the  proceeding  before  the  Master, 
ought  to  be  paid  by  the  mortgagor,  or  out  of  the  assets  of  the 
mortgagee. 

Mr.  Dickinsoji,  for  the  petitioner,  cited  Wetherell  v.  Collins  (i). 

Mr.  Lloydy  for  the  mortgagor,  who  had  been  served  with  the 
petition,  cited  Ex  parte  Richards  (2).     ♦     ♦     ♦ 

The  Vice-chancellor  said  that  the  costs  in  question  were  not 
the  costs  of  the  conveyance,  but  were  incurred  in  order  to  give  the 
infant  the  capacity  of  reconveying  the  mortgaged  estate ;  and  that 
he  thought  that  they  ought  to  be  paid  by  the  mortgagor. 


1839. 
Nor.  13. 

Shadwell, 
V.-C. 

[299] 


ARKELL  V.  FLETCHER. 

(10  Simons,  299—310 ;  S.  C.  3  Jur.  1099.) 

Will — Construction— Leaseholds. 

A  testator  was  seized,  in  fee,  of  freehold  lands  in  C,  W.  and  S.,  but 
there  was  no  messuage  or  other  building  on  any  of  those  lands,  except  a 
wooden  bam  and  stable  on  the  land  in  S.  He  was  also  possessed  of  land 
in  C.  for  a  long  term  of  years,  on  which  there  were  a  messuage,  and 
farm-buildings ;  and,  at  his  death  and  for  six  years  before,  he  occupied  the 
freehold  and  leaseholds  as  one  farm,  but  they  did  not  adjoin  each  other. 


(1)  18  E.  E,  229  (3  Madd.  265). 


(2)  21  E.  E.  166  (1  Jac.  &  W.  264). 
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By  his  will  he  devised  aU  his  messuages  or  tenementsi  farms,  lands,       Arkell 
hereditaments,  and  premises  in  C.  and  W.,  and  all  other  his  freehold  lands  «*• 

to  uses  applicable  only  to  real  estate :   Held,  that  the  leaseholds  did  not     ^I'BTOHBB. 
pass  with  the  freeholds,  but  under  the  general  bequest  of  the  testator's 
personal  estate. 

In  October,  1818,  Richard  Fletcher,  deceased,  the  first  hasband 
of  the  plaintiff  Phoebe  Arkell,  parchased  of  Joseph  Price  and  took 
an  assignment  from  him,  of  a  messuage  with  the  outbuildings,  barn, 
stables,  yards  and  orchards  thereto  belonging,  and  a  piece  of  pasture 
land  situate  in  the  parish  of  Cowhoneyborne,  in  Gloucestershire, 
for  the  remainder  of  a  term  of  four  thousand  eight  hundred  years, 
which  commenced  in  1719  ;  and  he  continued  in  possession  thereof 
until  his  decease :  and,  at  the  time  of  making  his  will  and  thence- 
forth until  his  decease,  he  was  seized  in  fee  of  freehold  estates  in 
the  same  parish  and  in  the  parishes  of  Welford  and  Saintbury,  in 
Gloucestershire.  On  the  17th  of  April,  1824,  he  made  his  will  [as 
follows :] 

"  I  give,  devise,  and  bequeath,  unto  my  cousin,  Richard  Fletcher, 
of  Charringworth,  and  William  Fleteher,  of  Stoke,  and  to  my  friend, 
William  Gormell,  of  Mickleton,  all  my  messuages  or  tenements, 
farms,  lands,  hereditaments  and  premises,  with  the  appurtenances, 
situate,  lying  and  *being  in  the  several  parishes  of  Cowhoneyborne  [  *300  ] 
and  Welford  in  the  county  of  Gloucester,  and  all  other  my  freehold 
lands  and  tenements  whateoever  and  wheresoever,  to  hold  all  such 
my  said  real  estete  and  any  part  thereof,  with  the  appurtenances, 
onto  my  said  trustees,  and  the  survivors  and  survivor  of  them  and 
the  heirs  and  assigns  of  such  survivor  for  ever,  upon  the  following 
trusts,  viz.  upon  trust  and  to  and  for  the  use  of  my  wife  Phoebe  and 
her  assigns,  for  and  during  the  term  of  her  natural  life,  and  from 
and  immediately  after  her  decease,  then,"  [upon  trust  and  to  and 
for  the  uses  therein  declared,  which  were  applicable  only  to  free- 
hold estates,  and  under  which  uses  the  defendants  were  entitled 
subject  to  the  widow's  life  estate.  And  the  testator  gave  and 
bequeathed  to  his  said  wife,  all  his  household  goods,  imple- 
ments of  husbandry,  farming  stock,  monies,  securities  for  money, 
all  other  his  personal  estete  and  effects  whatsoever  and  where- 
soever, to  and  for  her  own  sole  use  and  benefit,  subject  to  the 
payment  of  all  his  just  debts,  funeral  and  testementery  expenses, 
and  of  certain  legacies. 

The  testetor  died  in  1824,  and  in  December,  1825,  his  widow, 
the  plaintiff,  married  Joseph  Arkell,]  and,  by  the  settlement  on  her        [  30i  ] 
marriage,  she  assigned  all  her  household  goods,  plate,  linen,  china, 
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Abkell  implements  of  husbandry,  fanning  stock,  monies,  securities  for 
Fletchbb.  money  and  all  other  her  personal  estate  and  effects  to  [trustees 
in  trust  for  her  separate  use. 

The  widow  as  plaintiff  claimed  to  be  absolutely  entitled  under 
the  general  bequest  of  personal  estate  in  the  will  of  her  former 
husband,  Bichard  Fletcher,  to  the  leasehold  premises  in  the  parish 
of  Cowhoneyborne. 

The  defendants  claimed  that  the  leaseholds  were  comprised  in 
the  same  devise  as  the  freeholds. 

The  facts  material  to  the  question  thus  raised  are  concisely 
stated  in  the  judgment.] 

[  304  ]  Mr.  Jacob    and    Mr.   Koc,   for  the  plaintiff  [cited   Rose   v. 

Bartlett  (i)  and  Whitaker  v.  Ambler  (2)]. 

[305]  Mr.  Anderdon,  for  Joseph  Arkell,  the  plaintiff's  husband. 

Mr.  Knight  Bmce  and  Mr.  Rudall  for  [the  defendants] : 

The  leaseholds  were  held  for  unusually  long  terms.  They  were 
occupied,  by  the  testator,  together  with  the  freeholds,  as  one  farm  : 
and  the  testator  had  no  other  farm ;  nor  had  he  any  messuage,  except 
the  leasehold  one ;  nor  any  building  upon  any  part  of  his  freehold  pro- 
perty, except  the  wooden  bam  and  stable  on  the  land  at  Saintbury. 
Can  it  be  reasonably  imputed  to  the  testator,  that  he  intended  to 
split  the  farm  ;  or  to  sever  from  it  the  farm-house,  barn,  stables  &c. 
without  which  it  could  not  be  occupied  as  a  farm  ?  [They  cited 
Lane  v.  Earl  Stanhope  (3),  Hobson  v.  Blackburn  (4),  Day  v.  Trig  (5), 
and  other  old  cases.] 

[  306  ]  Mr.  Jacob,  in  reply.     ♦     *     ♦ 

[  308  ]       The  Vice-Chancellor  : 

I  have  often  had  occasion  to  consider  the  effect  of  the  decision  in 
Rose  V.  Bartlett ;  and  I  have  always  understood  that  it  amounts  to 
this,  namely,  that  if  you  find  words  which  import  a  devise  of  lands 
simply,  freehold  lands  only  will  pass  ;  but,  if  those  words  are 
joined  with  others,  then  you  must  consider  what  effect  ought  to  be 
given  to  the  whole  of  the  words  taken  collectively. 

Here  the  testator  had  an  estate  in  the  parishes  of  Cowhoney- 
borne, Welford  and  Saintbury,  consisting  of  eighty-two  acres  of 

(1)  Cro.  Car.  292.  (4)  36  E.  E.  381  (1  My.  &  K.  571). 

(2)  1  Eden,  151.  (5)  1  P.  Wms.  286. 

(3)  3  E.  E.  197  (6  T.  E.  345). 
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freehold  land :  and,  in  1817,  he  purchased  seven  acres  in  Cow-  Abkell 
honeybome  of  John  Halford ;  and,  in  1818,  he  purchased  fifteen  flbtchbb. 
acres  in  the  same  parish  with  a  messuage,  bam,  stables  &c.,  of 
Joseph  Price.  These  two  properties  contained,  together,  twenty- 
two  acres,  and  were  held  for  long  terms  of  years.  Now  there  could 
not  have  been  any  very  long  unity  of  possession  of  the  freeholds 
with  the  leaseholds ;  for  I  find,  by  the  copy  of  the  will  which  has 
been  handed  up  to  me,  that  it  was  proved  on  the  18th  of  November, 
1824.  It  appears  also  that,  on  the  twenty-eight  acres  in  Saintbury, 
there  was  a  barn  and  stable.  That  being  the  situation  of  the  pro- 
perty, the  question,  so  far  as  I  have  been  able  to  collect  it  from  the 
bill  and  the  admissions,  is  whether  there  is,  on  the  face  of  the  will, 
a  clear  intention  to  give  the  freeholds  and  the  leaseholds,  collec- 
tively, as  one  farm.  The  words  are :  ''  all  my  messuages  or 
tenements,  farms,  lands,  hereditaments  and  premises,  with  the 
appurtenances,  situate,  lying  and  being  in  the  several  parishes  of 
Cowhoneyborne  and  Welford,  in  the  *county  of  Gloucester,  and  all  [  *^^^  ] 
other  my  freehold  lands  and  tenements  whatsoever  and  whereso- 
ever." Now  the  first  observation  which  strikes  my  mind,  is  that 
the  gift  in  question,  is  a  mere  gift,  in  general  terms  of  a  most  vague 
nature.  If  the  word  "  messuages  "  were  found  alone,  there  might 
be  some  ground  for  saying  that  the  words  of  the  devise  would  not 
be  satisfied  without  including  the  fifteen  acres  of  leasehold  land 
upon  which  the  messuage  stood  :  but  the  words  are  messuages  or 
tenements,  and  not  messuages  only :  and  therefore  they  would  be 
applicable  to  the  barn  and  stable  on  the  twenty-eight  acres  in 
Saintbury :  for  the  testator  does  not  mention  any  particular  parish. 
Consequently,  those  words,  taken  in  conjunction  with  the  subse- 
quent words,  are,  I  think,  mere  vague  words  of  general  description. 
It  is  also  observable  that  the  testator  uses  the  word  ''farms,"  in 
the  plural  number:  but  it  has  not  been  contended  that  he  had 
more  than  one  farm.  Then  he  says  :  "  and  all  other  my  freehold 
lands  and  tenements  whatsoever  and  wheresoever ;  to  hold  all  such 
my  said  real  estate  and  any  part  thereof,  with  the  appurtenances, 
unto  my  said  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor  for  ever,  upon  the  following 
trusts ; "  and  then  he  proceeds  to  declare  uses  which  are  applicable 
only  to  freehold  estate.  In  my  opinion,  therefore,  the  fair  con- 
struction of  those  general  words :  ''all  my  messuages  or  tenements, 
farms,  lands,  hereditaments  and  premises,"  is  to  make  them 
applicable  to  freehold  estates  alone. 

B.B.— VOL.  LI.  17 
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[r.b. 


Abkbll 

r. 

Fletcher. 


[  •310  ] 


Then,  haTing  declared  uses  of  his  real  estates,  \?hich  exhaust 
the  whole  of  his  interest,  he  jiroceeds  to  say :  "  I  give  and  bequeath 
to  my  wife  all  my  household  goods,  implements  of  husbandry, 
farming  stock,  monies,  *securities  for  money,  and  all  other  my 
personal  estate  and  effects  whatsoever  and  wheresoever,  to  and  for 
her  own  sole  use  and  benefit.**  It  is  to  be  observed  that  the  first 
use  which  the  testator  declared  of  his  freehold  estates,  was  for  his 
wife  and  her  assigns,  during  her  natural  life:  and  there  is  no 
incongruity  in  saying  that  his  intention  was  to  give  his  freehold 
estates  in  one  way,  and  the  rest  of  his  property  in  another  way. 

My  opinion,  therefore,  is  that  this  will  cannot  be  construed  so 
as  to  give  the  freeholds  and  the  leaseholds  collectively ;  but  that 
the  true  construction  of  it  is  that  the  wife  is  entitled  to  the  freehold 
estates  for  her  life  only,  and  that  she  takes  the  leasehold  estates 
together  with  the  household  goods,  implements  of  husbandry,  &c., 
absolutely  (1). 


1889. 
Nov,  13. 

Shadwell, 
V.-C. 

On  Appeal. 

Dec,R. 

Lord 

Gotten  HAM, 

L.C. 

[314] 


EOBERTSON   v.  The   GREAT   WESTERN   RAILWAY 

COMPANY. 

(10  Simons,  314—315;  on  appeal,  9  L.  J.  (N.  S.)  Ch.  17;  1  Rail.  Cas.  459.) 

By  contract  the  vendor  agreed  with  a  purchaser  to  buy  up  the  tenant's 
interest  and  to  include  it  in  the  sale :  Held,  that  the  vendor  could  main- 
tain an  action  for  specific  performance  of  the  contract  against  the  purchaser 
without  making  the  tenant  a  party. 

The  plaintiff  had  agreed  to  sell,  to  the  defendants,  a  piece  of 
land  in  the  occupation  of  his  tenant,  and  to  buy  up  the  tenant's 
interest.  The  defendants  having  entered  on  the  land  before  pay- 
ment of  their  purchase-money,  the  plaintiff  and  his  tenant  served 
them  with  notices  not  to  trespass  on  the  land ;  and,  af terwafda, 
the  plaintiff  filed  a  bill,  against  the  defendants,  for  a  specific 
performance  of  the  contract  and  to  restrain  the  trespass.  The 
defendants  demurred  to  the  bill,  because  the  tenant  was  not  a 
party  to  it. 

Mr.  Knight  Bnice,  Mr.  Jacob  and  Mr.  Stephens,  in  support  of 
the  demurrer,  said  that  the  tenant  was  a  necessary  party ;  as  one 
object  of  the  bill  was  to  restrain  an  act  by  which  he  was  affected  ; 
and,  therefore,  he  might  file  another  bill  against  the  defendants. 


(1)  A  case  was  afterwards  directed 
to  be  sent  for  the  opinion  of  the  Court 
of  Common  Pleas;    but   the  parties 


subsequently  acquiesced  in  the  ViCE- 
Chancellor's  decision. 
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Mr.  Wigram  and  Mr.  Keene,  in  support  of  the  bill,  said  that,  Robebtson 

as  the  tenant  was  not  a  party  to  the  contract,  it  was  unnecessary  thb  Great 

to  make  him  a  party  to  the  suit :  Humphreys  v.  HoUis  (i) ;  Tasker  ^ah^way 

V.  Sma«(2).  Company. 

The  Yicb-Ghancellob  : 

The  subject  is  one,  and  the  injury  is  one,  and  the  parties  who 
have  committed  the  injury  are  one  and  the  same  ;  but,  the  subject 
being  one  and  the  injury  being  one,  it  happens  that  two  persons 
are  affected  by  it ;  and,  *in  my  opinion,  the  Court  cannot  very  well  [  ♦sis  ] 
administer  justice  in  the  case,  without  having  before  it  both  the 
persons  who  are  affected  by  the  act  which  is  made  the  subject  of 

complaint. 

Demurrer  allowed. 

[On  appeal  the  above  decision  was  reversed  by  the  Lord  Chan- 
cellor, as  reported  in  9  L.  J.  (N.  S.)  Ch.  17,  when  His  Lordship 
said  (p.  18) :]  This  has  been  treated  as  a  case  of  trespass  :  I  do  not  [  9  J^-  J-  (N. 

.  Da  J  C/D.  \o  J 

express  any  opmion  upon  the  question,  if  it  had  been  simply  a  case 
of  trespass,  although  I  have  a  tolerably  strong  opinion  on  the  point. 
This,  however,  is  a  bill  filed  for  a  specific  performance.  To  say 
that  one  who  is  not  a  party  to  the  contract  is  a  necessary  party  to 
the  suit,  is  contrary  to  Lord  Bedesdale's  rule.  The  owner  of  an 
estate  has  proceeded  to  sell  it — whether  to  a  railway  company  or 
not,  is  immaterial.  The  plaintiff  may  file  a  bill  to  prevent  imme- 
diate injury,  without  making  the  tenant  a  party,  or  the  jurisdiction 
of  the  Court  is  concluded.  I  do  not  think  it  was  necessary  to  make 
the  tenant  a  party.  The  demurrer  must  be  overruled;  and  the 
deposit  and  costs,  if  any,  which  have  been  paid  by  the  plaintiff, 
returned  to  him. 

BUTLER  V.  LOWE  (3).  i889. 

.  (10  Simons,  317—325 ;  S.  C.  3  Jur.  1143.)  AW^R. 

WiU— Construction.  Shadwbll, 

A  testator  gave  legacies  of  200/.  to  each  of  the  children  of  his  nephews  *'  * 

and  xiieces  begotten  or  to  be  begotten,  and  directed  that  the  legacies  should        L  ^^'  J 
be  paid  to  them  at  the  usual  periods :   Held,  that  the  children  of  the 
nephews  and  nieces  who  were  bom  after  the  testator's  death,  were  not 
entitled  to  participate  in  the  legacies. 

John  Lowe,  by  his  will  dated  the  22nd  of  July,  1835,  gave  all  his 
freehold,  copyhold  and  real  estates,  and  all  his  personal  estate,  to 

(1)  Jac.  73.  123;  In  re  Mrrvin  [1891]  3  Ch.  197,  60 

(2)  45  B.  B.  211  (3  My.  &  Cr.  63).        L.  J.  Ch.  671,  63  L.  T.  186. 

(3)  2>Mi«y.I>eXtVera(1879)5App.  Ca. 

17—2 
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Butler  the  plaintififs,  in  trust,  as  to  bis  personal  estate,  to  convert  iuto 
Lowe.  money  such  part  thereof  as  should  not  consist  of  money,  and  to 
stand  possessed  thereof  in  trust,  in  the  first  place,  to  pay  his  debts 
and  funeral  and  testamentary  expenses,  and  to  invest  the  remainder 
on  the  usual  securities,  and  to  stand  possessed  of  the  same  in  trust 
to  pay  certain  annuities  and  legacies.  The  will  then  proceeded  as 
follows : 

"  I  give  to  each  of  the  children  of  my  nephew,  William  Lowe, 
the  younger,  son  of  my  brother  William  Lowe,  begotten  or  to  be 
begotten,  the  sum  of  2002. :  to  each  of  the  children,  begotten  or  to 
be  begotten,  of  my  nephew,  Henry  Lowe,  another  son  of  my  said 
brother  William  Lowe,  200i. :  to  each  of  the  children  of  Catherine 
Healey,  200i. :  to  Ann  Parkes,  sister  of  the  said  Catherine  Healey, 
2001. :  to  each  of  the  children  of  my  nephew,  Josiah  Lowe,  begotten 
or  to  be  begotten,  200Z. :  to  each  of  the  children  of  William  Murcott 
(except  his  son  Jonathan  Murcott),  200L :  to  Charles  Hopkins,  of 
Dorlaston  in  the  county  of  Stafford,  2001. :   to  each  of  the  children 
[  *318  ]      of  my  niece,  now  the  wife  of  Edwin  *Abraham  Butler,  as  well  those 
by  her  former  husband  as  by  her  present  husband,  begotten  or 
to  be  begotten,  2002. :  to  each  of  the  children  of  Sarah,  formerly 
Sarah  Lowe,  now  the  wife  of  Richard  Thompson,  a  daughter  of  my 
brother  William  Lowe,  2002. :  and  provided  there  be  no  child  of  the 
said  Sarah  Thompson  living  at  my  death,  then  I  give,  to  the  said 
Sarah  Thompson,  the  sum  of  5002.  for  her  own  separate  use  and 
benefit,  and  not  to  be  subject,  in  any  way,  to  the  debts  or  engage- 
ments of  her  said  husband.     I  also  give,  to  John  Parkes,  son  of  the 
late  Catherine  Parkes,  formerly  of  Birmingham,  and  .brother  of  the 
said  Catherine  Healey,  2002. :   also  the  like  sum  of  2002.  to  each  of 
his  children,  begotten  or  to  be  begotten ;    and  I  direct  that  the  said 
legacies,  which  I  have  given  to  the  children  of  my  nephews,  the 
said  William  Lowe  the  younger  and  Henry  Lowe,  and  of  the  said 
Catherine  Healey  and  of  the  said  Josiah  Lowe,  and  of  the  said 
William  Murcott,  and  to  Charles  Hopkins,  and  to  each  of  the 
children  of  my  said  niece,  the  wife  of  the  said  Edwin  Abraham 
Butler,  as  well  those  by  her  former  husband  as  by  her  present 
husband,  and  to  each  of  the  children  of  the  said  Sarah,  formerly 
Sarah  Lowe,  the  wife  of  the  said  Bichard  Thompson,  and  also  to 
the  children  of  the  said  John  Parkes,  shall  be  paid  to  them  respec- 
tively, who,  being  a  son  or  sons,  shall  attain  the  age  of  21  years, 
or,  being  a  daughter  or  daughters,  shall  attain  the  age  of  21  years, 
or  marry  under  that  age,  with  the  consent  of  her  or  their  parents  or 
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parent,  guardians  or  guardian  ;  and  that  all  interest  and  dividends,      Butlbb 
with  all  accumulations  on  the  said  respective  sums  of  2001,,  shall       lov^e. 
be  added  to  and  paid  over  as  part  of  the  said  legacy  itself ;  and,  in 
the  meantime  and  until  such  legacies  shall  be  paid  or  applied,  I 
direct  that  the  same  be  laid  out  in  the  purchase  of  Government 
or  Parliamentary  stocks  or  *public  funds,  or  upon  real  security  in      [  '319  ] 
England  or  Wales,  so  that  the  same  may  accumulate.     Provided 
always,  and  I  do  hereby  declare  my  will  to  be  that,  in  case  any  of 
the  said  children  and  the  other  persons  to  whom  I  have  respectively 
given  the  sum  of  200Z.  each,  shall  be  under  age  at  the  time  of  the 
decease  of  their  said  parents,  or  shall  have  no  parents  living  at  the 
time  of  my  decease,  it  shall  and  may  be  lawful  to  and  for  my  said 
executors  and  the  survivors  and  survivor *of  them,  his  executors  or 
administrators,  to  pay  and  apply,  for  and  towards  their  mainte- 
nance, education  and  advancement  in  the  world  respectively,  all  or 
any  part  of  the  said  sum  of  200Z.  and  of  the  interest  and  dividends 
thereon,  to  which  such  child  or  children  or  other  persons  repectively 
shall,  for  the  time  being,  be  entitled  in  expectancy  under  the  trusts 
of  this  my  will ;  and  also  to  advance  any  part  of  the  residue  of  my 
real  and  personal  estate  to  such  an  amount,  and  at  such  time  or 
times  as  my  said  executors,  or  the  survivors  or  survivor  of  them, 
his  executors  or  administrators  shall,  in  their  or  his  discretion, 
think  right  and  most  advantageous  for  the  benefit  of  such  child  or 
children  and  the  said  other  persons,  any  or  either  of  them  respec- 
tively, or  out  of  the  trust  monies,  stocks,  funds  or  securities  to 
which  such  child  or  children  or  other  persons  respectively  shall,  for 
the  time  being,  be  entitled  in  expectancy,  for  and  towards  the 
advancement  and  placing  out  in  the  world,  or  establishment  of  any 
such  child  or  children,  or  the  said  other  persons  respectively :  and, 
in  case  there  shall  be,  at  any  time  or  times,  a  suspense  or  vacancy 
of  the  person  or  persons  for  the  time  being  entitled  to  a  vested 
interest  in  the  trust  monies,  stocks,  funds  or  securities  under  this 
my  will,  or  to  the  interest,  dividends  and  annual  produce  thereof, 
then  and  in  such  case  and  so  often  as  the  same  shall  happen,  the 
interest,  ^dividends  and  annual  produce  of  the  said  trust  monies,       [  *320  ] 
stocks,  funds  or  securities  respectively,  or  so  much  thereof  respec- 
tively, as  shall  so,  for  the  time  being,  be  suspended  from  vesting 
and  not  applied  for  maintenance  and  education  or  advancement  in 
the  world  as  aforesaid,  shall,  during  such  suspension,  be  laid  out 
and  invested  in  the  purchase  of  a  competent  share  or  competent 
shares  of  the  public  stocks  or  funds  of  Great  Britain,  or  at  interest 
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BuTLTO  upon  Government  or  real  securities  in  England  or  Wales,  so  that 
Lowe.  the  same  may  accumulate;  and  that  the  said  last  mentioned  trust 
monies,  stocks,  funds  or  securities,  and  the  accumulations  thereof 
respectively,  shall  belong  to  or  be  in  trust  for  such  person  or 
persons  as,  under  or  by  virtue  of  the  trusts  of  this  my  will,  shall 
become  entitled  to  a  vested  interest  in  the  trust  monies,  stocks, 
funds  and  securities  from  the  annual  produce  of  which  the  said 
accumulations  shall  be  respectively  provided.  And  I  do  hereby 
give,  subject  to  the  payment  of  my  debts,  funeral  and  testamentary 
expenses,  and  the  said  two  annuities,  and  the  several  legacies 
hereby  given,  all  the  rest  and  residue  of  my  property,  estate  and 
eflfects  whatsoever,  and  all  the  rents,  profits  and  produce  of  my  real 
and  copyhold  estates,  and  the  monies  to  be  produced  by  sale  thereof, 
unto  and  to  be  equally  divided  among  all  and  every  the  children  of 
my  said  nephew,  William  Lowe  the  younger,  of  my  said  nephew, 
Henry  Lowe,  of  the  said  Catherine  Healey,  of  the  said  Ann  Parkes, 
to  each  of  the  children  of  my  said  nephew  Josiah  Lowe,  of  the 
said  William  Murcott  (except  his  said  son  Jonathan),  the  said 
Charles  Hopkins,  to  each  of  the  said  children  of  my  said  niece,  now 
the  wife  of  the  said  Edwin  Abraham  Butler,  as  well  those  by  her 
former  husband  as  by  her  present  husband,  and  to  each  of  the 
children  of  the  said  Sarah  Thompson,  formerly  Sarah  Lowe,  share 
[  *32i  ]  and  share  alike,  as  tenants  in  common,  *and  to  be  paid  and  pay- 
able to  them  respectively,  as  and  when  they  shall  respectively  attain 
the  age  of  21,  being  sons,  or,  being  daughters,  when  they  shall 
attain  that  age  or  respective  days  of  marriage  under  that  age,  with 
consent  as  aforesaid.  Provided  always,  and  I  do  hereby  declare 
my  will  and  mind  to  be  that,  in  case  any  of  the  said  persons  to 
whom  I  hereby  give  the  residue  of  my  property,  both  real  and 
personal,  shall  depart  this  life  before  their  or  any  or  either  of  their 
respective  shares  shall  become  payable  (that  is  to  say)  before  they 
repectively  attain  the  age  of  21  years  or  days  of  marriage  under 
that  age  as  aforesaid,  and  without  having  any  lawful  issue,  then 
my  will  and  mind  is  that  the  share  of  the  person  or  persons  so 
dying  shall  sink  into  and  become  part  of  the  general  residue  of 
my  estate  and  effects,  always  allowing  whatever  may  have  been 
advanced,  under  the  power  hereinbefore  given,  for  the  maintenance, 
education  or  advancement  in  the  world  of  any  of  the  said  children 
hereinbefore  mentioned,  and  to  be  divided  equally  among  all  and 
every  of  those  that  shall  live  and  become  entitled  to  the  share." 
And  the  testator  directed  the  plaintiffs,  to  sell  his  freehold  and 
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copyhold  estates,  and  to  stand  possessed  of  the  money  arising  there-  Butler 
from,  upon  the  trusts  thereinbefore  declared ;  and,  until  the  same  lowe. 
should  be  divided  and  paid  over  to  the  several  persons  therein- 
before directed,  to  invest  the  same  in  the  usual  securities,  and  to 
stand  possessed  of  the  same  and  the  interest,  dividends  and  annual 
produce  thereof,  in  trust  for  the  several  persons  and  in  manner 
therein  mentioned. 

The  testator  died  in  March,  1836.  All  the  person^  to  whose 
children  legacies  of  200Z.  each,  were  given  by  the  will,  were  still 
alive;  and  all  of  them,  except  Sarah  Thompson,  had  children 
living  at  the  testator's  death ;  *and  some  of  them  had  children  [  *322  ] 
born  afterwards.  Some  of  the  children  bom  in  the  testator's 
lifetime,  had  attained  21. 

Doubts  having  arisen  as  to  whether  the  children  born  and  to  be 
bom  after  the  testator's  death,  were  entitled  to  legacies  of  200Z.  the 
bill  was  filed,  by  the  executors  and  trustees,  praying  that  the  trusts 
of  the  will  might  be  carried  into  execution  under  the  decree  of  the 
Coart,  and  that  the  persons  entitled,  according  to  the  true  con- 
struction of  the  will,  to  receive  legacies  of  200Z.  each,  might  be 
ascertained  and  declared. 

Mr.  Spence  and  Mr.  Anderdon,  for  the  plaintiffs. 

Mr.  Knight  Bruce  and  Mr.  Campbell,  for  the  children  of  the 
persons    named    in   the  will,   who  were  bom  before  the 
testator's  death,  [cited  Storrs  v.  Benbow  (i)  :] 
*    *    If  the  after-born  children   are  held  to  be  entitled,  the       [  323  ] 
consequence  will  be  that  the  residue  will  be  locked  up  until  all 
the  persons  to  whose  children  legacies  are  given,  are  dead.    In 
Defflis   V.   Gohhchmklt  (2),   [the    will]    showed   that    the    testator 
conceived  his  sister  could  not  die  leaving  any  child   that  would 
not  be  provided   for   by   him.      In   Scott  v.  The  Earl  of  Scar- 
horough  (3),  the   testator  directed  his  trustees  to  accumulate  the 
rents  and  interest  of  his  real  and  personal  estate  for  20  years  after 
his  death,  and  then  to  stand  possessed  of  the  accumulated  fund, 
in  trust  for  all  and  every  the  *children  and  child  of  three  of  his      [  ♦324  ] 
children  whom  he  named,  then  born  or  who  should  thereafter  be 
bom  during  the  lifetime  of  their  respective  parents.     *     *     ♦ 

Mr.  Jacob  and  Mr.   Wood,  for  the  children  born  after  the 

(1)  39  B.  R.  132  (2  My.  &  K.  46).  (3)  49  R.  R.  317  (1  Beav.  154). 

(2)  13  R.  R.  259  (1  Mer.  417). 
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t. 

Lows. 


[♦3 


testator's  death,  relied  on  Balm  v.  Balm  (i),  and  Defflis  v.  Goldschmidt^ 
as  precisely  in  point.     *     *     * 

The  Vice-Chancellob  : 

The  principle  upon  which  the  Courts  both  of  law  and  equity,  act 
in  construing  wills,  is  to  give  the  preference  *to  that  construction 
which  is  in  favour  of  the  vesting  of  the  gift.  Thus  a  devise  to  A. 
and  his  children,  if  he  has  no  children  at  the  death  of  the  testator, 
has  been  held  to  give  him  an  estate  tail :  Wild's  case  (2) :  but,  if  he 
has  children  living  at  the  testator's  death,  then  it  has  been  held 
that  he  and  his  children  take  as  joint-tenants.  So,  if  there  is 
a  bequest  to  the  children  of  A.,  begotten  and  to  be  begotten,  it 
has  been  generally  held  that  the  words,  **  to  be  begotten,"  show 
only  that  the  testator  contemplated  children  to  be  born  after  the 
date  of  his  will,  and  before  his  death. 

The  only  question  then  is,  whether  there  is  anything  in  this  will, 
which  prevents  the  general  rule  from  applying.  With  respect  to 
the  gifts  to  the  children  of  Catherine  Healey  and  Sarah  Thompson, 
I  have  to  observe  that  we  do  not  know  what  were  the  ages  or  other 
circumstances  of  those  individuals  at  the  time  when  the  will  was 
made.  Perhaps  they  might  have  been  such  as  to  induce  the  testator 
to  think  that  neither  of  those  ladies  would  have  children  after  the 
date  of  his  will. 

When  I  first  looked  at  the  will,  I  thought  that  there  might  be 
something  in  the  clause  which  provides  for  the  maintenance  of  the 
legatees,  which  might  prevent  the  general  rule  from  applying :  but, 
on  further  consideration,  I  am  of  opinion  that  it  is  quite  as  applic- 
able to  the  case  of  children  living  at  the  death  of  the  testator  as  to 
any  other  case.  I  do  not,  therefore,  see  anything  in  the  language 
of  this  will,  which  prevents  the  general  rule  from  applying. 


1839. 

Nov,  20,  22, 

23,  27. 

Shadwell, 

v.-a 
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BEADLES  V.  BURCH  (8). 

(10  Simons,  332—341 ;  S.  C.  9  L.  J,  (N.  S.)  Ch.  57 ;  4  Jur.  189.) 

Parties — Solicitor — Fraud. 

A  solicitor  who  has  joined  with  his  client  in  practising  a  fraud,  may  be 
made  a  co-defendant  to  a  suit  to  set  aside  the  transaction. 

The  defendant  Burch  having  possessed  himself  of  the  personal 
estate   of    Knightley   Adams,   late  of    Faddington  in  Middlesex, 


(1)  30  B.  B.  192  (3  Sim.  492). 

(2)  6  Bep.  16. 


(3)  Uurstall  v.  Bet^its  (1884)  26  Ch. 
Div.  35,  u3L.  J.  Ch.  oGu,  oO  L,  T.  5:42. 
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deceased,  under  a  pretended  will,  some  of  the  next  of  kin  instituted  Beadlbs 
proceedings  against  him,  in  the  Court  of  Chancery,  for  the  purpose  bdrch. 
of  securing  the  deceased's  property,  and  also  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  for  the  purpose  of  setting 
aside  the  pretended  will.  The  Court  of  Chancery  appointed  a 
receiver  of  the  estate,  and  the  Prerogative  Court  adjudged  the  will 
to  be  fraudulent,  and  that  Knightley  Adams  had  died  intestate; 
and  it  appointed  Lydia  Coleman,  the  wife  of  the  defendant 
T.  Coleinan,  one  of  the  next  of  kin,  administratrix  to  the  deceased. 
An  agreement  for  compromising  the  above-mentioned  suits  was 
afterwards  made  between  the  next  of  kin  and  Burch ;  one  of  the 
terms  of  which  was  that  the  draft  of  it  should  be  settled  by  counsel 
on  behalf  of  all  parties,  and,  as  so  settled,  should  be  finally  approved 
of  and  adopted  by  them.  The  draft  was  settled  accordingly  ;  but, 
pending  a  discussion  which  afterwards  took  place,  between  the 
parties  and  their  solicitors,  relative  to  the  particulars  and  value 
of  the  intestate's  property  as  stated  in  the  draft,  a  fraudulent 
scheme,  as  the  bill  alleged,  was  resorted  to  by  Burch  and  }jis 
solicitors,  in  collusion  together  and  in  collusion  with  T.  Coleman 
and  Lydia  his  wife  and  their  solicitors,  for  procuring  the  agree- 
ment to  be  completed  on  terms  more  favourable  to  Burch  than 
those  contained  in  the  draft  settled  by  *counsel,  by  relieving  Burch  [  •sas  ] 
from  a  portion  of  the  costs,  charges  and  expenses  which,  according 
to  the  draft,  he  was  to  pay :  and,  in  order  to  carry  such  scheme 
into  effect,  Messrs.  James  &  Sons,  Burch's  solicitors,  without  any 
communication  to  the  plaintiffs  (who  were  two  of  the  surviving 
next  of  kin,  and  the  administrator  of  one  of  the  deceased  next  of 
kin  of  the  intestate)  caused  the  draft  to  be  altered  in  certain 
material  respects,  and  an  engrossment,  made  by  them  therefrom, 
to  be  executed  on  the  17th  of  May,  1838,  by  the  plaintiffs  and  the 
other  parties  to  the  agreement.  The  bill  then  set  forth  the  deed  of 
compromise,  as  executed  by  the  parties,  and  pointed  out  in  what 
respects  it  differed  from  the  draft  settled  by  counsel:  and  it 
alleged  that  the  plaintiffs  were  prevailed  on  to  execute  the  deed 
so  improperly  and  fraudulently  altered,  upon  the  faith  of  assur- 
ances, made  to  them,  that  the  engrossment  corresponded  with  the 
draft  settled  by  counsel,  and  in  ignorance  that  any  alteration  had 
been  made  therein :  that  Sarah  Bobinson,  one  of  the  intestate's 
next  of  kin  and  one  of  the  parties  to  the  deed  of  compromise,  died 
on  the  5th  of  July,  1839,  and  letters  of  administration  of  all  and 
singular  her  goods  and  chattels  were  granted,  by  the  Consistory 
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Bkadles  Court  of  Peterborough,  to  the  plaintiflF  William  Robinson,  her 
BuRCH.  husband;  and  he  thereby  became  her  legal  personal  representative. 
The  bill  charged  that,  although  Messrs.  James  &  Sons  and  the 
solicitors  of  T.  Coleman  and  Lydia  his  wife,  acted  only  as  solicitors 
in  respect  of  the  matters  mentioned  in  the  bill,  yet  the  plaintiffs 
were  entitled  to  sue  them  in  respect  thereof,  and  to  have  a  discovery, 
from  them,  of  the  means  by  which,  and  of  the  circumstances  under 
which  the  before-mentioned  alterations  were  inserted  in  the  deed 
of  compromise;  and  to  charge  them,  personally,  with  the  costs 
of  the  suit ;  and,  the  more  especially,  as  Coleman  and  wife  and 
[  •S34  ]  *Burch  pretended  that  they  left  the  entire  management  of  the 
aforesaid  niatters  to  their  solicitors  respectively,  and,  consequentl}', 
they  could  not  personally  make  any  answer  or  give  any  discovery 
in  respect  thereof.  The  bill  prayed  that  the  alterations  made  in 
the  deed  of  compromise,  might  be  declared  to  be  fraudulent  and 
void ;  and  that  the  deed  might  be  rectified  and  made  conformable 
to  the  draft  settled  and  approved  of  as  aforesaid ;  and  that  the 
compromise  might  be  carried  into  effect  on  the  footing  of  and 
as  provided  by  the  draft ;  and  that  the  defendants  Burch,  Coleman 
and  wife  and  their  solicitors  might  be  decreed  to  pay  the  costs 
of  the  suit,  and  the  costs  of  rectifying  the  deed  of  compromise. 

Messrs.  James  &  Sons  and  Burch,  separately'  demurred,  to  the 
bill.     ♦     *     ♦ 


Mr.  Wakefield  and  Mr.  Koe,  in  support  of  the  demurrer. 


♦  »  « 


[  335  ]  Mr.  Kniyht  Bruce ,  Mr.  Girdlestone,  and  Mr.  K.  W.  E.  Forstery 

in  support  of  the  bill : 

[337]  *     *     In   this  case,  distinct  and   substantive  relief  is  prayed 

against  Messrs.  James  &  Sons.  We  ask  that  they  may  pay,  not 
only  the  costs  of  the  suit,  but  also  the  costs  of  rectifying  the  deed 
of  compromise,  which  is  distinct  and  substantive  relief.     ♦     *     * 

iVTw.  27.      The  Vicb-Chancbllor  : 

In  this  case  I  have  read  through  the  whole  of  the  bill,  and  am  of 
opinion  that  it  states  such  a  case  as  requires  an  answer. 

It  was  said  that  it  was  improper  to  file  the  bill  against  Messrs. 

James  &  Sons :  but  there  can  be  no  doubt  of  the  propriety  of  filing 

[  ♦338  ]      such  a  bill,  if  what  is  stated,  *by  Lord  Rbdbsdalb,  in  the  2nd 

edition  of  his  work  on  pleading,  and  repeated,  word  for  word,  in 

the  4th  edition,  is  correct.     There  his  Lordship  states  in  the  most 
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explicit  language  that:  "Where  bills  have  been  filed  to  impeach      Beadles 

deeds  on  the  ground  of  fraud,  attomies  who  have  prepared  the       burch. 

deeds,  and  other  persons  concerned  in  obtaining  them,  have  been 

frequently  made  defendants,  as  parties  to  the  fraud  complaiiied 

of,  for  the  purpose  of  obtaining  a  full  discovery;   and  no  case 

appears,  in  the  books,  of  a  demurrer  by  such  a  party,  because  he 

had  no  claim  of  interest  in  the  matter  in  question  by  the  bill." 

This  is  stated,  by  Lord  Rbdbsdale,  without  any  authority.     Then 

be  goes  on  in  the  next  sentence :  ''  Indeed  an  attorney,  under  such 

circumstances,  being  brought  as  a  party  to  the  suit  to  a  hearing, 

has  been  ordered  to  pay  costs,  apparently  on  the  same  ground 

as  costs  were  awarded  against  arbitrators  in  the  cases  of  their 

misconduct  before  noticed."     For  this  his  Lordship  does  give  an 

authority,  but  with  a  wrong  reference  (i).     In   the  4th   edition, 

published  by  Mr.  Jeremy,  the  sentence  is  preserved  as  it  stood  in 

the  2nd  edition.     I  cannot  suppose  that  a  person  of  his  Lordship's 

experience,  would  have  stated,  in  his  book,  that  attornies  had  been 

made  parties  to  such  bills,  if  there  could  be  any  doubt  that  such 

had  been  the  case.     In  the  case  of  Le  Texier  v.  2'he  Margravine  of 

Angpach  (2),  the  opinion  of  Lord  Eldon  is  thus  expresssed :  "  Where 

an  attorney  or  other  agent  is  so  involved  in  the  fraud  charged  by 

the  bill,  that,  though  va  re-conveyance  or  other  relief  cannot  be 

prayed  against  him,  a  court  of  equity  will,  rather  than  that  the 

plaintiff  shall  not  have  his  costs,  order  that  agent  to  pay  them ; 

if  he  is  made  a  *party,  the  plaintiff  must  pray  that  he  may  pay  the       [  *339  ] 

costs  ;  otherwise  a  demurrer  will  lie."     From  this  passage  in  Lord 

Eldon's  judgment,  it  is  clear  that  his  Lordship  took  it  for  granted 

that  the  practice  was  as  Lord  Bedesdalb  had  laid  it  down.    In 

Bowles  v.  Steivart  (3),  Lord  Rbdesdalb  himself  acted  on  what  he 

had  stated  in  the  2nd  edition  of  his  work ;  for  there  he  says :  **  as 

to  Mr.  Bowles's  solicitor,  he  was  acting  for  his  client ;  but  his  duty 

as  a  solicitor  did  not  bind  him  to  assist  his  client  in  an  act  of 

injustice.     I  am  sorry  a  man  who  has  had  so  ample  a  testimonial 

to  his  character,  should  have  been  led  into  such  a  mistake ;  but  his 

zeal  for  his  client  has  led  him  too  far :  he  has  properly  been  made 

a  party.     He  was  an  acting  party  in  the  transaction,  and  properly 

brought  to  a  hearing,  and  ought  to  be  chargeable  with  the  costs,  so 

far  as  they  relate  to  the  release,  in  case  they  cannot  be  recovered 

(1)  The  authority  cited  is  2  Atk.  (2)  15  Ves.  159. 

2:M,  instead  of  324.      See  Treat,  on  (3)  1  Soli  &  Lef.  209. 

Plead.  3id  ed.  153 ;  4th  ed.  189. 
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Beadles 
•p. 

BUBCH. 


from  Eichard  Bowles,"     So  that  here  is  a  judicial  recognition  of 
the  doctrine  stated  by  Lord  Bedesdale  in  his  treatise  on  pleading. 

I  wish  it  to  be  understood  that  I  am  now  merely  proceeding  upon 
the  footing  of  the  statements  contained  in  the  bill,  and  desire  that 
Messrs.  James  &  Sons  will  not  suppose  I  have  the  least  suspicion 
of  the  purity  of  their  intentions  in  acting  as  they  have  done.  I 
have  known  them  too  long  to  suppose  that  they  would  be  guilty  of 
any  impropriety  of  conduct.  But,  from  what  is  stated  in  the  bill, 
I  think  that  they  have  been  properly  made  parties,  and  that  what 
is  prayed  against  them  is  properly  prayed. 

[The  remainder  of  the  judgment  deals  with  a  point  which  it  is 
not  thought  necessary  to  report.] 


1839. 
Abr.  29. 

Shad  WELL, 
V.-C. 

[371  J 


GILBERT  V.  BENNETT. 

(10  Simons,  371—373.) 

Will — Construction. 

A  testator  gave  all  his  property  to  his  wife  and  two  other  pei-sonSy  in  trust 
for  the  undermentioned  purpose,  namely,  to  pay  the  income  to  his  wife, 
for  the  education  and  support  of  his  children  by  her ;  and,  after  her  death, 
the  property  to  be  divided  among  his  children  :  and  he  gave  his  furniture, 
plate,  &c.  to  his  wife,  absolutely  :  Held,  that  the  children  were  not  entitled 
to  the  trust  property  on  their  father's  death ;  but  that  their  mother  was 
entitled  to  the  income,  for  her  life,  she  maintaining  and  educating  the 
children  out  of  it. 

J.  Bennett  made  his  will,  dated  the  28th  of  March,  1823,  in  the 
following  words : 

**  I,  John  Bennett,  of  Greenwich  in  the  county  of  Kent,  silver- 
smith, do  give  and  bequeath,  unto  my  dear  wife,  Elizabeth  Sinnock 
Bennett,  Mr.  Geo.  Smith,  wine-merchant,  of  Park-row,  Greenwich, 
and  Mr.  Geo.  Sargent,  of  Battle  in  the  county  of  Sussex,  linen- 
draper,  in  trust,  all  my  freeholds,  leaseholds,  funded  or  other 
property,  whether  goods,  chattels,  stocks  in  trade  or  other  of  what 
kind  soever  it  may  be :  my  intention  being  to  comprise,  in  this 
bequest,  every  kind  of  property  that  I  may  die  possessed  of,  leaving 
to  her,  my  said  wife,  and  said  trustees  in  trust  for  the  under- 
mentioned purpose,  viz.  to  pay  over  all  the  rents,  profits,  &c., 
arising  from  the  leasehold  and  freehold  property,  unto  my  said 
wife  for  the  education  and  advancing  in  life  of  any  children  she 
may  have  born  by  me,  and  also  to  dispose  of  and  receive  all  my 
personal  property,  of  what  kind  soever  it  may  consist,  for  the  same 
purpose,  and  likewise  for  the  income  and  maintenance ;  but  none 


TOL.  LT.]  1839.     CH.     10  SIMONS,  371—373.  269 

of  my  said  freehold  or  leasehold  property  to  be  disposed  of  or  sold,  Gilbert 
bat  the  income  arising  out  of  it  to  be  applied  as  above  to  their  Bennett. 
maintenance  and  support  and  the  advancement  in  life  and  support 
of  my  child  or  children ;  and,  after  her  death,  the  vfhole  of  the 
said  property  in  trust,  either  freehold,  leasehold,  or  any  other 
property  of  mine  or  arising  out  of  the  management  of  this  trust, 
to  be  divided  equally,  share  and  share  alike,  among  my  said 
children  male  or  female,  share  and  share  alike,  in  *equal  pro-  [  *372  ] 
portions :  but  it  is  my  will  that  whatever  furniture,  plate  for  the 
use  of  my  house,  not  being  part  of  my  stock  in  trade,  books, 
furniture,  china  or  other  things  being  for  the  use  or  ornament 
of  my  dwelling-house,  be  my  said  wife's  for  her  own  use  and 
benefit,  subject  to  no  control  of  the  said  trust  who  are  above 
named  as  joined  with  her  for  the  preservative  of  my  other 
property  for  my  children  after  her  decease :  and  further  that,  in 
order  to  discharge  my  said  trust  for  the  sums  of  money  received 
annually  or  in  any  way  for  rents  or  interest,  that  the  receipt  of 
my  said  wife  in  her  own  handwriting,  and  that  only,  shall  be 
a  discharge  for  theia  from  liability  to  my  said  child  or  children 
for  the  sum  or  sums  of  money  so  received;  and  my  said  wife's 
receipts  so  given  shall  be  considered  as  their  full  and  complete 
discharge  from  all  future  responsibility  for  the  sum  or  sums  so 
named  in  it :  and  further  it  shall  and  is  lawful  for  my  said  trust, 
out  of  any  and  every  part  of  my  personal  property,  consisting  of 
securities  for  money,  stock  in  trade,  the  lease  of  my  house  I  reside 
in,  book-debts  or  the  good- will  of  my  business,  to  pay  oflf  any  sum 
or  sums  of  money  owing  by  me ;  and  further  to  borrow  money  on 
security  of  my  freehold  and  leasehold  property  to  pay  any  portion, 
or  secure  the  payment  of  any  portion  of  debts  I  may  owe  at  my 
decease,  should  the  disposal  of  the  above  stock  in  trade,  book- 
debts,  &c.  be  insufficient;  but  not  to  borrow  money  on  the  said 
leasehold  and  freehold  estates  for  no  other  purpose  than  to  pay 
the  said  debts  owing  at  my  decease." 

The  testator  died   in    February,    1829,    leaving  his  wife  and 
four  children  by  her  surviving  him. 

The  bill  was  filed  by  one  of  the  testator's  daughters  and  her 
husband,  against  the  widow  and  other  children  :  *and  the  question  [  "STS  ] 
was  whether,  xmder  the  will,  the  children  became  absolutely  entitled 
to  tneir  father's  property  on  his  decease,  or  whether  the  widow  was 
entitled  to  the  income  of  it  for  her  life,  subject  to  her  maintaining 
and  educating  the  children  thereout. 
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Mr,  Wigram  and  Mr.  Haldane,  for  the  plaintiffs,  said  that  the 
testator  had  directed  that  the  whole  of  the  income  of  his  property 
should  be  applied  for  the  benefit  of  his  children,  and  that  he  did 
not  intend  his  wife  to  take  anything,  except  his  furniture  and  the 
other  articles  specifically  bequeathed  to  her :  that  the  whole  of  the 
property  was  given,  to  her  and  two  other  persons,  in  trust ;  which 
excluded  her  from  taking  a  life  interest,  by  implication  (as  it  would 
be  contended  she  did)  under  the  words :  "  and  after  her  death." 
They  cited  Broad  v.  Bevan  (i),  and  Woods  v.  Woods  (2). 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Koe,  Mr.  Heberden^  and 
Mr.  Steere,  appeared  for  the  defendants:  but 

The  Vicb-Chancellor,  without  hearing  them,  said,  that  the 
judgment  of  the  Lord  Chancellor  in  Woods  v.  Woods,  was  in 
favour  of  the  wife  taking  in  this  case :  and  that,  taking  the  whole 
of  the  will  together,  it  would  be  extraordinary  to  hold  that  the 
children  alone  were  to  be  supported  out  of  the  income  of  the 
testator's  property  and  that  the  widow  was  tq  take  no  part  of  it ; 
whereas  the  natural  construction  of  the  will  was  that  the  testator 
intended  the  whole  of  the  income  to  be  paid  to  his  wife,  for  her  life, 
and  to  impose  on  her  the  burden  of  maintaining  and  educating  the 
children  out  of  it. 


1889. 
Dec,  3,  4. 

Shadwbll, 
V.-C. 

[374] 


STRICKLAND  v.  STRICKLAND. 

(10  Simons,  374—376 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  60.) 

Inheritance  Act,  1833— Heir — Marshalling  of  assets. 

Under  the  Inheritance  Act,  1833  s.  3,  an  heir  to  whom  hinds  are  devised 
by  his  ancestor,  takes  them  as  devisee,  to  all  purposes ;  and,  therefore,  the 
pecuniary  legatees  are  not  entitled  to  have  the  assets  marshalled  as  against 
him. 

The  question  raised  on  the  argument  of  a  demurrer  in  this  case, 
was  whether  the  pecuniary  legatees  of  the  testator  in  the  cause, 
who  died  after  the  Slst  of  December,  1833,  were  entitled  to  have 
the  assets  marshalled  as  against  the  defendant  Sir  George  Strick- 
land, who  was  the  testator's  heir-at-law,  and  also  the  devisee  of 
his  estates  at  Easton  and  Bighton  in  Yorkshire. 

Mr.    Knight    Bruce   and   Mr.   Shadtvell,    in   support  of  the 
demurrer,  [cited  8  &  4  Will.  IV.  c.  106,  s.  8.] 


(1)  25  E.  E.  123  (1  Euss.  511,  w.). 


(2)  43  E.  E.  214  (1  My.  &  Cr.  401). 
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Mr.  Jacob  and  Mr.  Sidebottom,  in  support  of  the  bill,  said    Stbickland 
that  the  Act  referred  to,  was  passed,  merely  for  the  amendment  stbickland. 
of  the  law  of  inheritance :  that  it  did  not  provide  that  the  heir       [  ^^^  3 
shoald    take    as    devisee  for  all  purposes;   and   that  the  rules 
respecting  the  marshalling   of  assets   were  not  intended   to  be 
affected  by  it :  that  the  3  &  4  Will.  IV.  c.  104  (to  render  freehold 
and  copyhold  estates  assets  for  the  payment  of  simple  contract 
debts),  was  passed  on  the  same  day;  and,  the  Legislature,  if  it 
had  intended  to  make  any  alteration  in  those  rules,  would  have 
done  80  by  that  Act :  GaUon  v.  Hancock  (i) 

Thb  Vice-Chancellor  : 

The  8rd  section  of  8  &  4  Will.  IV.  c.  106,  enacts  that  land 
devised  to  the  heir,  shall  be  considered  to  have  been  acquired  by 
him  as  devisee,  and  not  by  descent;  and  it  then  proceeds  to 
declare  that,  when  any  land  shall  have  been  limited,  by  any 
assurance,  to  the  person  or  the  heirs  of  the  person  who  shall 
thereby  have  conveyed  it,  such  person  shall  be  considered  to 
have  acquired  the  land  as  a  purchaser  by  virtue  of  the 
assurance,  and  shall  not  be  considered  as  entitled  thereto  as  his 
former  estate  or  part  thereof.  Consequently,  if  a  person  seised 
of  land  by  descent  ex  *parte  matemd,  were  to  execute  a  con-  [  •376  ] 
veyance  limiting  property  to  the  use  of  himself  and  his  heirs,  he 
would  be  considered  thenceforth  as  taking  the  land  by  purchase, 
and  the  course  of  descent  would  be  altered.  I  can  not,  therefore, 
but  think  that  Sir  George  Strickland  must  be  considered  as  having 
taken  the  estates  at  Easton  and  Bighton,  as  devisee,  to  all  intents 
and  purposes. 

That  view  of  the  question  seems  to  me  to  be  strengthened  rather 
than  otherwise,  by  the  circumstance  that  the  3  &  4  Will.  IV.  c.  104, 
was  passed  on  the  same  day  as  the  8  &  4  Will.  IV.  c.  106 :  for 
the  Legislature  seems  to  have  taken  care  that  the  laws  respecting 
inheritance,  should  not  be  altered,  without,  at  the  same  time, 
making  the  lands  of  deceased  debtors  assets  for  payment  of 
simple  contract,  as  well  as  specialty  debts. 

Demurrer  allowed, 

(1)  2  Atk  424,  427,  430. 
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^^^'  WILLIAMS  V.  OWEN. 

Dee,  18. 
(10  Simons,  386—392  ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  70 ;  3  Jur.  1186.) 

Mortgage  or  conditional  sale. 

[Reversed  on  Appeal,  as  reported  in  5  My.  &  Cr.  303.    See  48 
E.  R.  322.] 


1839.  LENOX  V.  LENOX. 

Dec,  20. 
(10  Simons,  400—410 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  83;  4  Jur.  5.) 

y_Q      '  Will — Construction— Conditional  bequest. 

r  !^\  A  testator  bequeathed  4,000/.  in  trust  for  his  daughter  (a  single  woman), 

for  her  life,  for  her  sepai'ate  use,  and,  after  her  death,  in  trust  for  her 
children,  and,  if  there  should  be  no  children,  then,  if  she  should  survive 
any  husband  with  whom  she  might  intermarry,  in  trust  for  her,  her 
executors,  &c. ;  but  if  her  husband  should  survive  her,  then  in  trust  as 
she  should,  by  will,  appoint,  and,  in  default  of  appointment,  in  trust  for 
her  next  of  kin,  as  if  she  had  died  intestate,  and  without  having  married. 
The  daughter  died  a  spinster:  Held,  that  the  words:  **if  my  daughter 
shall  survive  any  husband  with  whom  she  may  intermarry,"  were  words 
of  condition  and  not  of  mere  limitation,  and,  consequently,  the  residuary 
legatees,  and  not  the  daughter*s  executor,  became  entitled  to  the  4,000/.  on 
her  death. 

Samuel  Lenox,  by  his  will  dated  the  4th  of  April,  1835,  gave 
the  sum  of  4,000Z.  to  trustees,  [in  trust  to  invest  it  and  to  pay  the 
income  thereof  to  his  daughter,  Ann  Lenox,  during  her  life,  for  her 
separate  use,  without  power  of  anticipation ;  and  after  the  decease 
of  his  said  daughter,  the  trust  fund  should  be  in  trust  for  all  or 
any  one  or  more  of  her  children,  grandchildren,  or  other  issue 
(such  grandchildren  or  other  issue  to  be  born  in  her  lifetime)  as 
she  should  by  deed  or  will  appoint,  and,  in  default  of  appointment, 
[  402  ]  in  trust  for  all  her  children  as  therein  mentioned],  but  in  case  there 
should  be  no  child  of  his  said  daughter,  or  no  such  child  who,  being 
a  son,  should  attain  the  age  of  21  years  or  be  married,  then,  as  to 
the  trust  fund,  if  his  said  daughter  should  survive  any  husband  with 
whom  she  might  intermarry,  in  trust  for  his  daughter,  her  executors, 
administrators  or  assigns,  for  her  and  their  own  absolute  use  and 
benefit;  but  if  the  husband  of  his  said  daughter  should  survive 
her,  then  in  trust  for  such  person  or  persons,  [as  she,  by  will] 
should,  notwithstanding  her  coverture,  appoint,  and,  in  default  of 
such  appointment,  in  trust  for  the  person  or  persons  who  at  her 
decease  would  have  become  entitled  thereto  under  the  statute  for 
the  distribution  of  the  effects  of  intestates,  if  the  said  Ann  Lenox 
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had  died  possessed  thereof,  intestate  and  without  having  married ;  Lbnox 
provided  that,  notwithstanding  the  trusts  and  provisions  therein-  lknox. 
before  contained  in  favour  of  the  children,  grandchildren  and  issue  of 
the  said  Ann  Lenox,  it  should  be  lawful  for  her,  [by  deed  or  will,  to 
appoint,  to  or  in  trust  for  any  husband  with  whom  she  might  inter- 
marry, all  or  any  part  of  the  income  of  the  trust  fund,  to  be 
payable  to  such  husband,  during  his  life  or  any  less  period.] 
The  testator  then  gave  the  sum  of  16,000Z.  to  the  same  trustees,  [  403  ] 
upon  trust  to  divide  the  same  between  his  four  daughters,  Barbara 
Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox,  and  Jesse  Lenox,  in 
equal  shares,  as  and  for  their  respective  portions  ;  and  he  declared 
that  the  share  or  portion  of  each  of  the  same  four  daughters  should 
be  held,  by  the  trustees,  upon  the  same  or  the  like  trusts,  and  with 
and  under  and  subject  to  the  same  or  the  like  powers,  provisoes  and 
declarations  for  the  benefit  of  each  daughter  and  her  children,  issue 
and  appointees,  as  were  thereinbefore  declared  concerning  the  sum 
of  4,000L  thereinbefore  bequeathed  in  trust  for  the  benefit  of  his 
daughter,  Ann  Lenox,  and  her  children,  issue  and  appointees,  and 
including  the  like  power  of  appointing  in  favour  of  a  husband,  and 
the  like  ultimate  trusts  for  the  benefit  of  the  persons  who,  at  the 
decease  of  the  said  Barbara  Isabella  Lenox,  Margaret  Lenox,  Maria 
Lenox,  and  Jesse  Lenox,  respectively,  would  have  been  entitled 
thereunto  under  the  statutes  for  the  distribution  of  the  effects  of 
intestates  if  they  respectively  had  died  possessed  thereof  intestate 
and  without  having  been  married,  or  as  near  to  such  trusts,  powers, 
provisoes  and  declarations  as  might  be.  The  testator  then  directed 
the  income  of  the  portions  of  his  four  last-named  daughters,  to  be 
applied  for  their  maintenance  and  education  during  their  minorities: 
and  he  then  gave  the  sum  of  7,243Z.  to  the  trustees,  upon  trust  to 
invest  it  in  the  usual  securities,  and  to  pay  the  income  to  his  wife, 
for  her  life,  and  after  her  decease,  upon  trust,  as  to  the  capital,  for 
his  sons  Samuel  Lenox,  Thomas  James  Lenox  and  John  Lenox,  and 
his  five  daughters  Ann  Lenox,  Barbara  Isabella  Lenox,  Margaret 
Lenox,  Maria  Lenox  and  Jesse  Lenox,  in  equal  shares,  as  tenants 
in  common ;  and  if  his  son  John  Lenox  should  die  under  the  age 
of  21  years,  or  *any  of  them,  the  said  Ann  Lenox,  Barbara  Isabella  [  •loi  ] 
Lenox,  Margaret  Lenox,  Maria  Lenox  and  Jesse  Lenox,  should  die 
under  that  age  without  having  been  married,  then,  as  to  the  share 
or  shares,  as  well  original  as  accruing,  of  the  said  John  Lenox  and 
of  his  said  daughters  so  dying  under  age  as  aforesaid,  upon  trust 
for  the  others  of  them  his  said  three  sons  and  five  daughters  in 
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Lenox  equal  shares  as  tenants  in  common :  And  he  declared  that  the  share 
Lexox.  or  shares,  original  and  accruing,  of  his  daughter  Ann  Lenox,  of  the 
said  trust  monies,  stocks,  funds  and  securities,  should,  after  the 
death  of  his  wife,  be  held,  by  the  trustees,  upon  the  same  trusts, 
and  with,  under  and  subject  to  the  same  powers,  provisoes  and 
declarations  for  the  benefit  of  herself  and  her  children,  issue  and 
appointees,  as  were  thereinbefore  declared  concerning  the  legacy  of 
4,0002.  thereinbefore  bequeathed  upon  trust  for  the  benefit  of  his 
daughter  Ann  Lenox,  and  her  children,  issue  and  appointees,  and 
including  the  like  power  of  appointing  in  favour  of  a  husband  ;  or 
as  near  to  such  powers,  provisoes  and  declarations  as  might  be ; 
and  that  the  share  or  shares,  original  and  accruing,  of  each  of  his 
daughters,  Barbara  Isabella  Lenox,  Margaret  Lenox,  Maria  Lenox 
and  Jesse  Lenox,  of  the  said  trust  monies,  stocks,  funds  and  securi- 
ties, should  be  held  by  the  trustees,  upon  the  same  trusts,  and  with, 
under,  and  subject  to  the  same  powers,  provisoes  and  declarations, 
for  the  benefit  of  his  four  last-named  daughters  respectively,  and 
their  respective  children,  issue  and  appointees,  as  were  thereinbefore 
declared  or  referred  to  concerning  their  respective  shares  of  the 
16,000{.  hereinbefore  bequeathed  in  trust  for  the  benefit  of  his  four 
last-named  daughters  and  their  respective  children,  issue  and 
appointees,  and  including  the  power  of  appointing  in  favour  of  a 
husband,  or  as  near  to  such  powers,  provisoes  and  declarations  as 
[  *405  ]  might  be.  The  *  testator  then  gave  his  residuary  estate  to  the 
same  trustees,  in  trust,  as  to  one  moiety,  for  his  son  Thomas 
,  James  Lenox,  his  executors  &c.  and,  as  to  the  other  moiety,  for  his 
son,  John  Lenox,  and  to  be  transferred  or  paid  to  him  on  his 
attaining  21. 

The  testator  died  in  June,  1836.  In  March,  1839,  Ann  Lenox 
(having  attained  21)  died  intestate  and  a  spinster.  Her  mother, 
Margaret  Lenox,  took  out  administration  of  her  effects. 

The  bill  was  filed,  by  Thomas  James  Lenox  and  John  Lenox, 
against  Margaret  Lenox  and  the  trustees  and  executors  of  the  will, 
praying  that  it  might  be  declared  that,  by  the  death  of  Ann  Lenox 
without  having  been  married,  the  legacy  of  4,000/.  bequeathed  in 
trust  for  her,  and  also  her  share  and  interest  in  the  7,243/.,  subject 
to  the  life-interest  of  Margaret  Lenox  in  that  sum,  had  fallen  into 
the  testator's  residuary  estate. 

Mr.  Kiiufht  Bruce  and  Mr.  K.  Parker^  for  the  plaintiffs  : 
The  question  is  what  is  the  effect  of  the  words :  *'  if  my  said 
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daughter,  Ann  Lenox,  shall  survive  any  husband  with  whom  she        Lenox 
may  intermarry."     We  contend  that  they  are  not  words  of  limita-       lbnox. 
tion,  but  of  condition ;  and,  therefore,  as  Ann  Lenoi  never  married, 
the  ultimate  limitation  in  trust  for  her,  hsr  executors  &c.  did  not 
take  effect;  but  the  4,0001.,  and  one-eighth  of  the  7,2482.,  fell,  on 
her  death,  into  the  residue.     *    *    * 

(Thb  Yicb-Ghancellor  :  The  testator  seems  to  assume  that  his        [  406  ] 
daughter  would  marry,  and  to  treat  it  as   doubtfal  whether  she 
would  survive  her  husband  or  not.) 

The  intention  which  we  impute  to  the  testator  is  a  reasonable  one, 
namely,  to  give  his  daughter  income  only,  if  she  did  not  marry. 
He  did  not  mean  to  sever  the  capital  of  the  sums  in  question, 
from  the  bulk  of  his  property,  except  in  the  event  of  her  marrying. 

Mr.   Wig^ram  and  Mr.  Prendergast,  for  Margaret  Lenox,  the 
personal  representative  of  Ann  Lenox  : 

The  testator,  in  the  limitations  which  he  has  made  of  the  property 
in  dispute,  has  provided  for  every  event  that  could  happen,  except 
one  :  and  the  question  is  whether  the  omission  to  provide  for  that 
event,  is  not  a  mere  oversight.  The  trust  for  the  separate  use  of 
Ann  Lenox,  and  all  the  other  trusts  declared  of  the  property,  show 
that  the  testator^s  sole  object  was  to  protect  his  daughter  from  the 
marital  right ;  it  was  immaterial  to  him  whether  she  married  or 
not.  What  difference  could  it  make  whether  she  had  a  husband 
who  died  in  her  lifetime,  or  whether  she  never  had  any  husband  at 
all  ?  In  short,  the  words :  "  if  my  said  daughter  shall  survive  any 
husband  with  whom  she  may  intermarry,'*  mean  nothing  more 
than :  "if  my  said  daughter  shall  die  without  leaving  any  husband 
her  surviving":  Jones  *  v.  lVestcomb{i),  Mackinnon  v.  SewelH2),  [•407] 
Aitan  v.  Brooks  (3),  Murray  v.  Jones  (4),  Meadows  v.  Parry  (o),  [and 
other  cases  founded  on  Jones  v.  Westcomh],  In  every  one  of  those 
cases,  the  words,  in  their  natural  sense,  were  purely  conditional. 

The  Vice-Chancbllor  : 

The  question  on  this  will,  is :  can  it  be  collected  to  be  the 
testator's  intention  that  the  corpus  of  the  legacy,  should  pass  away 
from  his  estate,  otherwise  than  by  reason  of  the  fact  of  marriage  ? 

(1)  Prec.  Ch.  316.  (4)  13  R.  R.  104  (2  V.  &  B.  313). 

(2)  39  B.  R  175  (2  My.  &  K  202).     (5)  12  R.  E.  198  (1  V.  &  B.  124). 

(3)  40  E.  B.  110  (7  Sim.  204).  ^ 

18—2 
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Lkn-ox  Mr.  Knight  Bnice,  in  reply  : 

Lkxox.  *    *    The  majority  of  parents,  when  they  provide  for  their 

daughters,  do  not  mean  them  to  take  the  capital  unless  they  marry. 
I,  therefore,  show  a  reasonable  ground  for  holding  the  words  in  this 
case,  to  be  words  of  condition  and  not  of  limitation.  Davisv.  Norton  (i) 
was  decided  on  the  principle  which  I  have  stated.  Doe  v.  Ship- 
phard  (2)  is  a  case  of  the  same  description.  There  Lord  Mansfield, 
Ch.  J.,  says  :  **  There  may  be  a  reason  why  the  testator  might  not 
intend  the  limitations  over  to  take  place  except  in  the  event  of  the 
daughter's  surviving  her  husband,  viz.  to  secure  the  estate  in  tail 

[  **08  ]  to  his  grandson,  Hewitt  Shipphard,  against  any  preference  'his 
daughter  might  show  to  her  issue  by  any  subsequent  husband.  If 
she  did  not  survive  him,  there  could  be  no  danger  of  that  sort,  as 
the  estate  would  descend  to  Hewitt  Shipphard.  This  bears  no 
resemblance  to  the  famous  case  of  Jones  v.  Westcomb ;  for,  there, 
the  intention  was  clear  that,  failing  the  child,  the  estate  should  go 
over  to  the  devisees  in  all  events."     *    *    * 

The  Viob-Chancelloii  : 

The  simplest  of  all  the  cases  is  Jones  v.  Westcomb ;  and  all  the 
others  are,  in  fact,  founded  upon  it.  There,  a  man  possessed  of  a 
long  term  of  years,  devised  it,  to  his  wife,  for  life,  and,  after  her 
death,  to  the  child  she  was  then  enceinte  with ;  and,  if  the  child 
died  before  it  came  to  the  age  of  21,  then  he  devised  one  third  part 
of  the  term  to  his  wife,  her  executors  and  administrators,  and  the 
other  two  thirds,  to  two  other  persons.  The  fact  was  that  the  wife 
was  not  enceinte  ;  and  the  question  was  whether  she  was  entitled  to 
the  one  third  of  the  term.  There  was  nothing  to  prevent  the  wife 
[  ^409  ]  from  taking,  except  the  fact  of  a  child  being  alive  to  take  it  *from 
her  :  and  it  was  immaterial,  in  effect,  whether  the  testator  said  that, 
in  case  no  child  should  live  to  attain  21,  or  if  the  child  should 
die  before  attaining  21,  the  ultimate  limitation  should  take  effect. 

In  a  case  where  the  meaning  of  the  testator  clearly  is  that  the 
ultimate  limitation  should  take  effect  on  the  failure  of  a  preceding 
gift,  and  that  gift  does  fail,  but  the  language  in  which  the  limitation 
over  is  expressed,  does  not,  in  terms,  apply  to  the  event  which  has 
happened,  there,  in  my  opinion,  the  limitation  over  should  take 
effect.  But  you  cannot  read  this  will  without  seeing  that  marriage 
was  the  event  which  the  testator  contemplated ;  and  that  the  cir- 
cumstance of  the  legacy  passing  away  from  the  bulk  of  his  property, 
(1)  2  P.  Wms.  390.  (2)  1  Doug.  75. 
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was  to  depend  on  the  fact  of  his  daughter  thereafter  marrying.  It 
might  have  been  different  if  she  had  been  married.  The  trasts 
which  the  testator  has  declared  of  the  legacies  in  question,  are, 
first,  for  the  separate  use  of  his  daughter  for  her  life,  next,  for  the 
benefit  of  her  children,  and  then  he  describes  the  failure  of  children 
on  the  supposition  that  there  was  a  marriage.  In  my  opinion, 
therefore,  the  testator  did  not  mean  that  the  legacies  should  go  to 
the  executors  or  administrators  of  his  daughter  in  the  event  of 
there  being  a  failure  of  children  by  her  under  any  circumstances  ; 
but,  it  seems  to  me  that  his  general  intention  was  that  the  corpus  of 
the  legacies  should  not  go  away  from  the  bulk  of  his  estate  except 
in  case  of  her  marrying ;  and  that,  in  order  to  mark  that  intention, 
he  says :  ''  if  my  said  daughter,  Ann  Lenox,  should  survive  any 
husband  with  whom  she  may  intermarry,  then  in  trust  for  my  said 
daughter.*'  I  must  take  it,  therefore,  that  the  testator  in  this  case, 
has  himself  described  the  very  event  on  the  happening  of  which  he 
^intended  the  corpus  of  the  legacies  to  go  over ;  and,  under  the 
circumstances  of  the  case,  I  must  hold  that  they  belong  to  the 
residuary  legatees. 


Lenox 

r. 
Lbnox. 


[  ^410  ] 


TANNER  V.  SMITH. 

(10  Simons,  410—412  ;  on  appeal,  4  Jur.  310.) 

Vendor  and  purchase:' — Conditions  of  sale — Rescission  of  contract. 

One  of  the  conditions  of  sale  provided  that,  if  the  purchaser  should  nti^^e 
objections  to  the  title  which  the  vendor  should  not  be  able  or  wiUing  to 
remove,  the  vendor  should  be  at  liberty  to  rescind  the  contract,  and  that 
all  objections  which  should  not  be  taken,  in  writing,  within  10  days  after 
the  delivery  of  the  abstract,  should  be  considered  as  waived :  Ueld,  that 
the  condition  referred  to  the  firet  delivery  of  objections,  and,  if  the  vendor 
expressed  his  willingness  to  answer  them,  he  could  never  afterwards  rescind 
the  contract. 

The  hill  was  filed,  by  the  vendors  of  an  estate  against  the  pur- 
chaser, for  a  specific  performance  of  the  contract  between  the  parties, 
and  for  an  injunction  to  restrain  an  action  brought  by  the  defendant 
against  the  plaintiffs,  to  recover  the  deposit. 

By  one  of  the  conditions  of  sale,  the  abstract  was  to  be  delivered 
to  the  purchaser,  or  his  solicitor,  within  20  days  after  the  sale  ;  and, 
by  another  condition  (the  7th)  it  was  provided  that,  if  the  purchaser 
should  raise  objections  to  the  title,  which  the  vendors  should  not  be 
able  or  willing  to  remove,  and  the  purchaser  should  insist  upon 
such  objections,  the  vendor  should  be  at  liberty,  by  writing  under 
his  hand,  to  rescind  the  contract,  on  repaying,  to  the  purchaser,  his 


1S40. 
Jan.  15. 

Shadwell, 
V.-C. 

On  AppcaL 

Feb.  29. 

Lord 

COPTBNHAM, 

L.C. 
[410] 
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Eyaks  possessed  of  and  interested  in  the  said  rest,  residue  and  remainder 
FiLKiNOToir.  of  the  said  trust  monies,  and  the  stocks,  funds  and  securities  in  or 
upon  which  the  same  and  the  accumulations  thereof,  should  be 
respectively  invested,  in  trust  for  all  and  every  the  children  and 
child  of  his  said  brother,  Thomas  Jones,  who  should  be  then  living, 
or  the  issue  of  such  of  them  as  should  be  then  dead,  such  issue 
respectively  to  take  their  parents'  share,  and  to  be  divided  amongst 
them,  if  more  than  one,  in  equal  shares  and  proportions,  and,  if 
there  should  be  but  one  such  child,  then  in  trust  for  such  only 
child,  or  his  or  her  issue,  and  if  there  should  be  no  issue  of  his 
said  brother,  Thomas  Jones,  who  should  live  to  attain  the  said  age 
of  21  years,  or  should  die  under  that  age  leaving  issue,  then  in 
trust  for  the  person  or  persons  (other  than  and  except  the  testator's 
brother  Joseph  Jones  or  his  issue)  who,  under  and  by  virtue  of 
the  statutes  made  for  the  distribution  of  the  personal  estates  of 
intestates,  would  then  be  entitled  thereto. 

The  testator  died  on  the  17th  of  December,  1827.  At  the  date 
of  the  will  and  at  the  testator's  death,  seven  children  of  the  testator's 
brother,  Thomas  Jones,  were  living,  that  is  to  say,  Stedman  Richard 
Samuel  Jones,  his  eldest  child,  Elizabeth  Jane  Stedman  Jones,  his 
second  child,  Samuel  Huddart  Owen  Glendower  Jones,  his  third 
child,  Frederick  Arthur  Jones,  his  fourth  child,  Alfred  Tudor  Jones, 
his  fifth  child,  Caroline  Angelina  Jones,  his  sixth  child,  and  Bosa 
Matilda  Jones,  his  seventh  child :  and  their  father,  who  died  in 
[  *ui  ]  September,  *1834,*  had  not  afterwards  any  other  child.  Stedman 
Bichard  Samuel  Jones  attained  21  on  the  20th  of  May,  1829,  and 
died  on  the  15th  of  October,  1884.  Elizabeth  Jane  Stedman  Jones 
attained  21  on  the  12th  of  May  1888.  Samuel  Huddart  Owen 
Glendower  Jones  died  on  the  17th  of  June,  1883,  *  under  21. 
Frederick  Arthur  Jones  attained  21  on  the  12th  of  January,  1837, 
and  died  on  the  15th  of  February  following.  Alfred  Tudor  Jones  died 
on  the  17th  of  May,  1887,  under  21.  Caroline  Angelina  Jones  died 
on  the  18th  of  June,  1828,  under  21 ;  and  Bosa  Matilda  Jones  died 
on  the  2nd  of  July,  1828,  under  21.  All  the  deceased  children  died 
intestate  and  without  having  been  married ;  and  Elizabeth  Jane 
Stedman  Jones  took  out  administration  to  her  four  deceased  brothers. 

Elizabeth  Jane  Stedman  Jones  married  Thomas  Evans;  and, 
by  the  settlement  on  their  marriage,  dated  the  17th  of  November, 
1834,  she  assigned  all  legacies  and  sums  of  money  and  shares  of 
trust  monies,  stocks,  funds  and  securities,  and  proceeds  of  real  and 
personal  estate,  to  which  she  was  or  might  become  entitled  under 
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or  by  virtue  of  the  testator's  will,  and  also  all  her  share  and  interest        Evans 
of  and  in  the  personal  estate  of  her  brother   Stedman  Bichard  pilkinqton. 
Samuel  Jones  (except  her  life-interest  in  a  legacy  of  1,5002.  given 
by  the  testator's  will),  to  William  Moore,  Edward  Hardwicke,  and 
David  Evans,  upon  certain  trusts  for  the  benefit  of  herself  and  her 
husband  and  the  children  of  their  marriage. 

The  bill  was  filed  by  Thomas  Evans  and  Elizabeth  Jane  Stedman, 
his  wife,  and  their  children  and  the  trustees  of  their  marriage  settle- 
ment, alleging  that,  in  consequence  of  the  several  events  therein  and 
hereinbefore  stated,  the  plaintiffs  were  advised  that  the  whole  *ot  the  [  *415  ] 
residue  or  surplus  of  the  monies  which  had  been  produced  by  or  from 
the  real  and  personal  estate  and  effects  late  of  the  testator  Samuel 
Jones,  and  all  the  stocks,  funds  and  securities  wherein  the  same  had 
been  invested,  had  become  and  were  then  subject  and  liable  to  the 
trusts  or  provisions  of  the  settlement,  discharged  from  all  trusts  or 
directions  for  accumulation  contained  in  the  testator's  will,  and 
ought  to  be  transferred,  by  the  surviving  trustee  of  the  will,  to  the 
trustees  of  the  settlement ;  and  the  bill  prayed  for  a  declaration  to 
that  effect,  and  that  the  trust  funds  might  be  transferred  accordingly. 

The  defendant,  Pilkington,  who  was  the  surviving  trustee  of  the 
will,  said,  in  his  answer,  that  he  had  declined  to  transfer  the  trust 
funds  to  the  trustees  of  the  settlement,  or  to  apply  the  interest, 
dividends  and  annual  income  thereof  according  to  the  trusts  of  that 
deed,  inasmuch  as  he  had  been  advised  that  it  was  doubtful 
whether,  according  to  the  true  construction  of  the  will,  the  trusts 
for  accumulation  therein  contained,  were  at  an  end,  and  whether 
they  would  not  continue  until  the  time  when  the  youngest  child  of 
Thomas  Jones  would,  if  living,  have  attained  21  (i) ;  and  whether 
any  person  would  attain  a  vested  and  absolute  interest  in  the  trust 
property  or  any  part  thereof,  until  that  period. 

Mr.  G.  Richards  and  Mr.  John  Wilson,  for  the  plaintiffs,  said 
that,  by  the  will,  cross  remainders  were,  in  effect,  created  amongst 
the  children  of  Thomas  Jones,  the  testator's  brothers :  and  they 
cited  Fard  v.  Rawlings  (2). 

Mr.  Knight  Bruce  and  Mr.  T.   H.   Hall,   for  the  defendant        [  416  ] 
Pilkington,  the  surviving  trustee  of  the  will,  submitted  that  the 
trust  for  accumulation  would  not  cease,  until  the  seventh  child  of 
Thomas  Jones  would  have  attained  21. 

(1)  The  time  at  which  the  youngest      appear, 
child  would  have  attained  21.  did  not  (2)  24  li.  K.  Ibfci  (1  Sim.  &  6t.  328), 
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Evans       The  Vice-Chancbllor  : 

V, 

PiLKiNOTON.  In  my  opinion,  the  trust  for  accumulation  ceased,  and  the  trust- 
fund  became  absolutely  vested  on  the  death  of  Alfred  Tudor  Jones ; 
for,  when  he  died,  there  was  no  other  child  of  Thomas  Jones  who 
could  either  attain  21,  or  die  under  that  age  leaving  issue. 

Declare  that,  on  the  death  of  Alfred  Tudor  Jones,  the  plaintiflF 
Elizabeth  Jane  Stedman  Evans  and  her  trustees,  became  entitled 
to  the  fund  in  question  in  this  cause :  and  it  is  ordered  that  the 
defendant  do  transfer  the  same,  to  the  plaintiffs,  W.  Moore,  Edward 
Hardwicke  and  David  Evans.— Reg.  Lib.  A.  1839,  fo.  1542. 


1840.  BENNETT  v.  BAXTEE  (l). 

Jan.  17,  ^    ^ 
(10  Simons,  417—420 ;  S.  G.  9  L.  J.  (N.  S.)  Ch.  137  ;  4  Jur.  60.) 

y  Q      '  The  prosecution  of  a  decree  in  a  creditors'  suit,  having  been  taken  from 

J.  /.-  -J  the  plaintiff,  and  committed  to  another  creditor,  the  plaintiffs  solicitor 

was  ordered  to  allow  that  other  creditor's  solicitor  to  inspect  and   take 
copies  of  all  the  papers  in  the  cause,  in  his  possession. 

This  was  a  creditors'  suit;  and  the  usual  decree  had  been 
pronounced  in  it. 

The  plaintiff  and  his  solicitor  having  failed  to  prosecute  the 
decree  with  due  diligence,  the  Master,  under  the  66th  Order  of 
1828,  had  committed  the  prosecution  of  the  suit  to  another  creditor. 
A  motion  was  now  made,  on  behalf  of  that  creditor,  that  the 
solicitor  of  the  plaintiff  might  be  ordered  to  allow  the  solicitor  of  the 
substituted  creditor,  at  all  seasonable  times  and  upon  giving  reason- 
able notice,  to  inspect  and  take  copies  of  and  extracts  from  the 
several  drafts,  briefs,  decree,  orders,  letters,  copies  of  letters,  docu- 
ments and  papers  relating  to,  or  made  in  the  cause,  in  his  possession. 

The  motion  was  supported  by  an  affidavit  stating  that  applications 
had  been  made,  by  or  on  behalf  of  the  party  making  the  motion, 
to  the  plaintiff's  solicitor,  for  information  as  to  the  state  of  the 
proceedings,  and  for  liberty  to  inspect  the  document,  which  had 
been  refused. 

Mr.  Girdlestone,  in  support  of  the  motion :     *     *     * 

[418]  The  present  case  falls  within  the  principle  of  Heahp  v.  Met- 

calfe(2).     ♦     *     * 

(1)  In  re  Hawkes  [1898]  2  Ch.  1,  (2)  45  R.  R.  248  (3  My.  &  Gr.  183). 

67  L.  J.  Ch.  284,  78  L.  T.  336,  C.  A. 
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Mr.  G.  Richards^  contra  :  Bennett 

r. 

Heslop  V.  Metcalfe  was  a  case  between  the  solicitor  and  his  own      Baxter. 
client.     Here  the  applicant  is  a  mere  stranger.     There  is  no  privity 
between  the  solicitor  and  the  present  applicant,  who  is  under  no 
responsibility  for  costs  to  the  solicitor.     *     *     * 

Mr.  GirdlestonCy  in  reply.     *     *     * 

The  Vice-Chancbllor  :  [*19] 

I  do  not  remember  the  point  ever  to  have  occurred  before ;  and 
therefore  the  question  must  be  decided  on  principle. 

Now  I  have  already  decided,  in  Heslop  v.  Metcalfe,  (and  my 
decision  has  been  affirmed  by  the  Lord  Chancellor),  that,  where 
the  solicitor  of  a  plaintiff  refuses,  improperly,  to  proceed  with  the 
suit  on  behalf  of  his  client,  he  cannot  withhold  the  papers  in  the 
cause,  from  his  client's  new  solicitor  ;  but  ought  to  deliver  them  up, 
so  as  to  enable  the  new  solicitor  to  proceed  with  the  suit ;  without 
prejudice,  however,  to  his  own  lien  for  costs.  The  question  then  is 
whether  there  is  any  substantial  difference  between  the  case  of  a 
solicitor  who  has  discharged  himself,  and  that  of  the  solicitor  of  a 
plaintiff  who,  by  his  own  course  of  conduct,  induces  the  Court  to 
take  from  him  the  prosecution  of  the  suit,  and  to  commit  it  to 
aDother  party,  who  employs  another  solicitor.  The  Master  must 
be  deemed  to  have  exercised  a  sound  discretion  in  making  the  order 
to  which  effect  is  now  sought  to  be  given,  his  decision  having  been 
acquiesced  in.  ^ 

The  principle  of  Heslop  v.  Metcalfe,  which  is  substantially  the  [  ^20  ] 
same  case  as  the  present,  is  that  the  solicitor  who  has  possession 
of  the  documents  in  the  cause,  holds  them  for  the  benefit  of  the 
plaintiff;  and  where,  by  reason  of  the  plaintiff's  default  in  prose- 
cuting the  decree  in  the  cause,  the  prosecution  of  it  has  been 
committed  to  another  party,  the  solicitor  ought  not  to  be  permitted 
to  increase  the  expenses  of  the  suit,  by  compelling  that  party 
to  take,  de  novo,  office  copies  of  the  proceedings  which  have  taken 
place  in  it. 

I  shall,  therefore,  make  an  order  in  the  terms  of  the  notice  of 
motion.  The  costs  of  the  party  applying,  must  be  costs  in  the 
cause  ;  but  I  shall  give  no  costs  to  the  solicitor  against  whom  the 
application  is  made. 
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i8<o-  BROWNE  V.  LOCKHART(l). 

Jan.  21.  ^    ' 
(10  Simons,  420—426 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  167 ;  4  Jur.  167.) 

y  _Q      '  Mortgagor  and  mortgagee — ^Foreclosure — Inspection  of  mortgage-deed, 

r  lOQ  1  In  mortgages  made  previously  to  1882  a  mortgagee  was  not  bound  to 

produce  his  mortgage-deed  to  the  devisee  of  the  mortgaged  estate,  until 
payment  of  principal  and  interest,  notwithstanding  the  devisee  might  be 
ignorant  of  the  amount  of  the  interest,  the  time  of  payment,  and  all  the 
other  particulars  of  the  security. 

Where  a  trustee  for  a  mortgagee  is  made  a  defendant  to  a  foreclosure 
suit,  the  plaintiff  must  pay  his  costs,  and  add  them  to  his  own. 

This  was  a  foreclosure-suit  against  the  devisee  of  the  equity  of 
redemption  of  the  mortgaged  estate.     *     *     ♦ 

[  421  ]  The  cause  now  came  on  to  be  heard. 

It  appeared,  by  the  answer,  that  in  November,  1836,  half  a  year's 
interest  on  the  mortgage  having  become  due,  the  defendant's  solici- 
tors gave  notice  to  the  plaintiff's  solicitors  that  the  amount  of  it  was 
in  their  hands,  and  that  they  were  ready  to  pay  the  same  on  a 
proper  receipt  being  given ;  but,  in  reply  to  that  notice,  the 
plaintiff's  solicitors  claimed  a  larger  sum  to  be  due  for  interest  than 
was  afterwards  claimed  by  them  :  that  some  time  was  consumed  in 
the  correspondence  between  the  solicitors  of  the  two  parties  with 
respect  to  the  amount  of  interest  due  and  other  matters  connected 
with  the  mortgaged  estate ;  and,  on  the  17th  of  February,  1837,  a 
year's  interest  having  become  due  the  defendant  deposited  the 
amount  in  the  hands  of  his  solicitors ;  who,  thereupon,  wrote  a 
letter  to  plaintiff's  solicitors,  dated  the  11th  March,  1837,  offering 
to  pay  over  the  money  to  the  plaintiff,  on  being  allowed  to  inspect 
the  mortgage-deed,  which,  they  said,  neither  themselves  nor  the 
defendant  had  seen.  The  letter  concluded  thus  :  ''  we  shall,  there- 
fore, be  obliged  by  your  making,  at  our  expense,  a  copy  for  us,  and 
allowing  us  to  compare  it  with  the  original."     *     ♦     * 

[  422  ]  The  only  question  in  the  cause  was  that  raised  by  the  answer,  as 

to  the  costs  of  the  suit. 

Mr.  G.  Richards  and  Mr.  Lowndes,  for  the  plaintiff,  said  that  a 
mortgagee  was  not  bound  to  produce  his  mortgage-deed  to  the 
mortgagor  or  any  person  claiming  under  him,  except  on  payment  of 
the  principal  and  interest  due  on  the  mortgage. 

[  423  J  Mr.  Knight  Bruce  and  Mr.  Lloyd,  for  the  defendant,  said  that, 

(1)  In  mortgages  made  since   1881      the    mortgage    under   s.    IH    of   the 
the  mortgagor  is  entitled  to  production      Conveyancing  Act,  1881. — O.  A.  S. 
of  the  documents  of  title  i^lating  to 
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as  the  (leleudaut  was  not  the  original  mortgagor,  but  the  devisee  of  Bbowne 
the  mortgaged  estate,  he  was,  of  necessity,  ignorant  of  the  contents  lockhabt. 
of  the  mortgage-deed,  and  that  he  had  a  right  to  inspect  that  deed 
for  the  purposes  mentioned  in  the  answer,  and,  in  particular,  in 
order  to  ascertain  whether  there  was  not  another  estate  than  that 
devised  to  him,  comprised  in  the  security,  which  would  be  liable  to 
contribute  to  the  payment  of  the  principal  and  interest :  that  no 
application  for  payment  of  the  principal,  had  been  made  to  the 
defendant ;  and  the  defendant  could  not  have  paid  it  without  giving 
the  plaintiff  six  months'  notice  of  his  intention  so  to  do :  Latimer 
V.  Neate  (i),  Anon  (2). 

The  Yice-Chancbllob  : 

As  I  understand  the  answer,  the  defendant's  solicitors,  in 
November,  1836,  gave  notice,  to  the  plaintiff's  solicitors,  that  some 
interest  was  in  their  hands.  Then  there  was  a  dispute  about  the 
amount  due  for  interest ;  and  then,  on  the  11th  of  March,  1837, 
that  letter  was  written  to  the  plaintiff's  solicitors,  which  is  set  forth 
in  the  answer,  and  by  which  the  defendant's  solicitors  asked  to  have 
a  copy  of  the  mortgage  deed  made  at  their  own  expense.  Nothing 
farther  seems  to  have  been  done  ;  and  one  important  fact  seems  to 
have  been  omitted,  namely,  payment  of  interest.  Then,  on  the 
9th  of  January,  1838,  a  letter  was  written  to  the  defendant's 
solicitors,  which  announced  the  filing  of  the  bill.  Now  the  question 
is  whether  that  was  not  perfectly  right. 

The  interest  had  actually  become  in  arrear.  I  do  not  apprehend  [  424  ] 
that  the  plaintiff,  the  mortgagee,  was  bound,  in  the  year  1837,  to 
permit  the  mortgagor  to  take  a  copy  of  the  mortgage  deed.  I  never 
understood  that  to  be  the  rule.  I  admit  that  it  is  the  usual  practice 
for  a  mortgagor,  when  he  intends  paying  off  the  mortgage,  to  give 
&  proper  notice  of  his  intention  so  to  do ;  but,  I  apprehend  that 
there  is  no  law  of  this  or  any  other  Court  which  requires  that  to  be 
done :  it  rests  entirely  upon  custom :  and  the  custom  is  founded  on 
this,  namely,  that  it  is  but  fair  that  the  party  who  has  lent  his  money 
upon  the  security,  should  have  a  reasonable  opportunity,  before 
the  transaction  is  put  an  end  to,  of  finding  some  other  security  on 
which  he  may  lay  out  his  money  when  it  has  been  repaid  to  him  (3). 

I  do  riot  think  that  the  case  of  Latimer  v.  Neate  has  any  bearing 
npon  the  present  case.     That  case,  as  I  collect  it  from  the  Lord 

(1)  47  R.  R.  413  (4  CI.  &  Fin.  570).      Fitzgerald's  Trustee  v.  Mellerah  [1892] 

(2)  Moeley,  246.  1  Ch.  385,  387. 

(3)  ThispaMageiscitedbyCliittyJ., 


286  1840.     CH.     10  SIMONS,  424—426.  [r.r. 

Bbowne  Chancellor's  judgment,  was  this :  a  bill  had  been  filed;  and  the 
LocKHART.  defendant  had  not  refused  to  give  the  discovery,  but  did,  by  his  first 
answer,  give  some  discovery :  and,  that  not  being  thought  sufficient, 
exceptions  were  taken  to  the  answer,  and  then  a  further  answer  was 
put  in  ;  and  that  further  answer  also  purported  to  give  a  discovery, 
but  it  happened  that  the  discovery,  which  professed  to  be  fall, 
differed  from  the  discovery  given  by  the  first  answer ;  and  then,  on 
application  to  the  Court  of  Exchequer  to  produce  certain  documents, 
it  was  said :  '^  By  the  very  information  you  give,  you  make  us  sus- 
pect its  accuracy  ;  for  the  information  is  not  consistent  with  itself  ; 
therefore,  in  order  that  we  may  have  that  full  discovery  which  you, 
by  submitting  to  answer  the  interrogatories,  show  you  think  you 

[  •425  ]  were  bound  to  give,  the  documents  must  be  produced."  *That 
I  see  is  stated,  by  the  Lord  Chancellor,  at  some  length ;  and  it 
appears  to  me  to  be  a  very  good  reason  why  the  House  of  Lords 
should  affirm  the  order  made  in  the  Court  of  Exchequer. 

With  respect  to  the  case  cited  from  Mosley :  in  the  first  place, 
Mosley  is  not  a  reporter  of  very  great  authority :  and  I  confess  that 
it  seems  to  me  to  be  most  extraordinary  that,  after  a  decree  nisi  for 
a  foreclosure  had  been  made,  an  application  should  be  made,  by  the 
mortgagor,  that  the  mortgagee  should  produce  his  deed,  in  order 
that  it  might  be  laid  before  a  conveyancer,  to  enable  him  to  draw 
an  assignment  of  the  mortgage  to  some  person,  who  might  be 
disposed  to  lend  the  money  to  pay  off  the  first  mortgage  :  and,  what 
is  still  more  unaccountable,  the  Court  granted  the  motion.  I  appre- 
hend that  such  an  application  would  not  be  listened  to  at  the  present 
time.  It  does  not  quite  tally  with  our  notions  of  the  right  of  the 
mortgagee  to  keep  his  deeds  to  himself,  until  the  moment  arrives 
when  the  mortgagor  appears  with  the  principal  and  interest  in  his 
hand;  and  then  the  mortgagee  is  not  bound  to  part  with  the 
deeds,  before  he  has  received  his  money :  at  least,  it  must  be  a 
simultaneous  transaction. 

If  there  was  such  a  great  desire,  on  the  part  of  the  mortgagor  in 
this  case,  to  pay  the  interest,  why  did  he  not,  as  soon  as  the  bill 
was  filed,  apply  to  the  Court  for  an  order,  under  the  statute 
(7  Geo.  II.  c.  20)  to  have  an  account  taken  of  the  principal  and 
interest  due  on  the  mortgage.  Instead  of  taking  that  step,  he 
allowed  the  suit  to  go  on  to  a  hearing  in  the  usual  way.  My 
opinion  is  that  the  decree  should  be  made  in  the  common  form. 

[  426  ]  J.  Walsh,  a  trustee  of  a  term  in  the  mortgaged  estate,  for  better 
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securing,  to  the  plaintiflF,  the  principal  and  interest,  and,  subject 
thereto,  to  attend  the  inheritance,  having  been  made  a  defendant, 
it  was  insisted,  for  the  defendant  Lockhart,  that  the  trustee  ought 
to  have  been  made  a  co-plaintiff  in  the  suit,  and,  therefore,  his  costs 
ought  not  to  be  thrown  on  Lockhart. 

The  Vice-chancellor  said  that  Walsh  might  have  objected  to 
being  made  a  co-plaintiff;  and,  therefore,  the  plaintiff  ought  to  pay 
his  costs,  and  then  add  them  to  his  own,  which  must  be  paid 
by  Lockhart. 


Browne 

r. 

Lockhart. 


CLAPTON  V.  BULMER. 

(10  Simons,  426—443;  S.  C.  9  L.  J.  (N.  S.)  Ch.  261 ;    4  Jur.  288;  on  appeal, 
5  My.  &  Cr.  108—111 ;  S.  C.  5  Jur.  477  (1).) 

A  testator  bequeathed  his  residue  to  trustees,  in  trust  to  pay  an  annuity 
to  his  wife,  and,  subject  thereto,  in  trust  for  his  daughter  for  life,  and,  after 
her  death,  in  trust  for  her  children.  Provided  that,  if  his  daughter  should 
die  without  leaving  any  issue,  then  the  trustees  should  pay  3,000/.  as  she 
should  appoint:  and,  if  his  wife  should  survive  his  daughter  and  his 
daughter  should  die  without  issue,  then  that  the  trustees  should  pay  2,000/. 
to  his  wife,  and  assign  the  residue  of  the  trust-monies  unto  the  nearest  of 
kin  of  his  own  family  for  ever.  The  daughter  survived  the  wife,  and  died 
leaving  a  husband,  but  without  leaving  issue :  Held,  that  the  persons  to 
take  were  to  be  ascertained  at  the  death  of  the  daughter,  and  that  the 
persons  who  were  the  next  of  kin  of  the  testator  at  that  time,  and  who 
were  also  the  next  of  kin  of  the  daughter  at  her  own  death,  were  entitled. 

William  Johnson,  by  his  will  dated  the  26th  of  August,  1811, 

[gaxe  certain  legacies,  and  gave  the  residue  of  his  personal  estate 

to  trustees  in  trust  to  pay  an  annual  sum  to  his  wife  and  to  pay 

the  surplus  income  to  his  daughter  Amelia  Eebecca  for  her  separate 

use  during  her  life,  and  after  her  death  to  hold  the  trust  funds  in 

trust  for  her  children  as  therein  mentioned,  and  the  will]  then 

proceeded  as  follows  :  **  Provided  always,  and  I  do  declare  my  will 

and  mind  to  be  that,  in  case  my  said  daughter  shall  happen  to  die 

without  leaving  any  issue,  then  I  will  and  direct  that  my  said 

trustees,  or  the  survivors  or  survivor  of  them,  or  the  executors  or 

administrators  of  such  survivor,  do  and  shall,  upon  [her]  (2)  decease 

without  issue  as  aforesaid,  raise  and  pay  the  sum  of  3,000Z.  to 

such  person  or  persons  as  she,  my  said  daughter,  shall,  in  and  by 

her  last  will  and  testament  or  any  writing  purporting  to  be  her  last 

wUl  and  testament  or  any  codicil  thereto,  nominate,  give,  direct  or 

appoint ;  and,  in  case  my  said  wife  shall  happen  to  survive  my  said 

(1)  Dist.  by  Bomilly  M.  R.,  Oundry  (2)  Correction  inserted  from  5  My. 

V.  Pinnifjer  (1«5I)  14  Beav.  94,  98.  &  Cr.  p.  109. 


1840. 
Jan,  24. 

Shadwell, 
V.-C. 

On  Appeal. 

1840. 

April  28.  29. 

May  2. 

Lord 
COTTE>fHAM, 

L.C. 

[426] 
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Clapton  daughter,  aud  my  said  daughter  shall  die  without  issue  as  aforesaid, 
BuLMBR.  ^^^^  I  ^^^1  ^^^  direct  that  my  said  trustees,  or  the  survivors  or 
survivor  of  them,  and  the  executors  or  administrators  of  such 
survivor,  do  and  shall,  also,  upon  the  decease  of  my  said  daughter 
and  such  failure  of  issue  as  aforesaid,  raise  and  pay,  out  of  the  said 
trust  monies,  the  further  sum  of  2,000Z.  unto  my  said  dear  wife,  to 
and  for  her  own  use  and  benefit ;  and  I  will  and  direct  that  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  do  and  shall  assign  and  transfer 
the  residue  of  such  trust  monies  and  of  my  personal  estate,  unto 
the  nearest  of  kin  of  my  own  family  for  ever." 

The  testator  died  on  the  1st  of  April,  1812,  leaving  Bexey  Amelia 
Morris  Johnson,  his  widow,  and,  Amelia  Rebecca  Johnson,  his  only 
child  him  surviving.  Bexey  Amelia  Morris  Johnson  died  in  1827, 
[  ♦430  ]  without  having  *married  a  second  husband,  leaving  her  daughter, 
Amelia  Rebecca  Johnson  (who,  afterwards  married  the  defendant 
Percival  White)  her  surviving. 

Amelia  Rebecca  White  made  her  will  dated  the  9th  of  September, 
1834,  and  thereby,  in  exercise  of  the  power  given  to  her  by  the 
testator's  will,  directed  the  trustees  thereof,  immediately  after  her 
decease  without  issue,  to  pay  or  transfer  to  her  husband,  Percival 
White,  his  executors,  &c.,  the  sum  of  3,000Z.  directed  to  be  levied 
and  raised  by  the  testator's  will,  together  with  the  interest,  dividends 
and  annual  produce  thereof,  to  and  for  his  and  their  own  absolute 
use  and  benefit;  and  she  appointed  P.  TMiite  and  H.  H.  White 
executors  thereof.     The  testatrix  died  in  October,  1837. 

The  bill,  which  was  filed  by  Richard  Clapton,  the  surviving 
trustee  of  the  testator's  will,  against  J.  M.  Bulmer  and  P.  White, 
alleged  that  Bulmer  was  the  nephew  of  the  testator's  mother,  and 
that,  at  the  death  of  Amelia  Rebecca  White  without  issue,  he  was 
the  cousin  and  sole  next  of  kin  of  the  testator,  and  that,  as  such, 
he  claimed  the  whole  of  the  funds  in  which  the  testator's  residuary 
estate  had  been  invested :  that  P.  White  alleged  that,  according  to 
the  true  construction  of  the  will,  the  intention  of  the  testator  was 
that  his  residuary  estate  should  go  to  his  nearest  of  kin  who  should 
be  living  at  the  time  of  his  death,  and  that,  consequently,  his 
daughter,  Amelia  Rebecca  White,  took  a  vested  interest  in  the 
residuary  estate,  and  that  he,  P.  White,  as  her  legal  personal  repre- 
sentative, was  then  entitled  thereto.  The  bill  prayed  that  it  might 
be  declared  which  of  the  two  defendants,  or  what  other  persons  or 
person  were  or  was  entitled  to  the  testator's  residuary  estate. 
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In  porsnance  of  the  decree  made  at  the  hearing  of  the  cause,  the     Clapton 
Master  found  that  Amelia  Bebecca  White  was  the  next  of  kin  of.     buliikb. 
the  testator  at  the  time  of  his  death,  and  that  the  defendant  John       [  ^^^  1 
Martin  Bulmer  was  his  next  of  b'n  at  the  time  of  the  death  of 
A.  B.  White,  and  also  was  the  next  of  kin  of  A.  B.  White  and  the 
testator  at  the  time  of  the  death  of  A.  B.  White,  and  that  A.  B. 
TVliite  died  withoat  leaving  any  issue,  and  that  the   defendant 
Percival  White  was  the  personal  representative  of  Bexey  Amelia 
Morris  Johnson,  and  also  of  Amelia  Bebecca  White. 

The  cause  now  came  on  to  be  heard  for  farther  directions. 

Mr.  Stinton  appeared  for  the  plaintiff. 

Mr.  Jacob,  Mr.  G.  Rkliards  and  Mr.  Keene  for  the  defendant, 
Bulmer : 

•  ♦  The  defendant  Bulmer  was  the  next  of  kin  of  the  testator 
at  the  death  of  the  daughter,  and  he  was  also  the  next  of  kin  of 
the  daughter  at  her  death.  We  contend  that,  under  the  ultimate 
limitation  in  the  will,  he  is  entitled  to  the  testator's  residuary  estate. 
That  limitation  was  to  take  effect  on  the  death  of  the  daughter,  who 
was  the  testator's  sole  next  of  kin,  without  issue :  the  testator, 
therefore,  was  contemplating  the  death  of  his  daughter  and  failure 
other  issue.  The  limitation  is  not :  ''  to  my  nearest  of  kin,"  but : 
"to  the  nearest  of  kin  of  my  family,"  that  is,  "  to  the  nearest  of 
kin  of  the  persons,  *whoever  they  may  be,  who  are  members  of  [  •432  ] 
my  family:"  Marsh  v.  Marsh  (i),  Jones  v.  CoIheck{2),  [Briden  v. 
Hewlett  (3),  Ehnsley  v.  Young  (4),  Butler  v.  BushneU  (6)]. 

Mr.  Knight  Bruce,  for  the  defendant  White  :  •  [  434  ] 

The  party  for  whom  I  appear  is  the  representative  of  the  testator's 
widow  as  well  as  the  representative  of  the  daughter  :  and  one  ques- 
tion that  arises,  in  this  case,  is  whether  there  is  not  an  intestacy, 
or,  in  other  words,  whether  the  event  in  which  there  is  a  gift  to  the 
next  of  kin,  has  happened. 

Supposing,  however,  that  there  is  no  intestacy.     *     *    Doe  v.        [  *36  ] 
Lawson  (6)  and  Masters  v.  Hooper  (7)  show  that  a  mere  tenancy  for 
Ufa  given  to  one  of  the  next  of  kin,  operates  nothing  to  exclude  him 

(1)  1  Br.  C.  C.  293.  780). 

(2)  6  B.  B.  207  (8  Ves.  38).  (5)  41  E.  E.  54  (3  My.  &  K.  232). 

(3)  39  B.  B.  146  (eee  the  note  to  (6)  7  B.  B.  54  (3  East,  278). 
that  case)  (2  My.  &  K.  90),  (7)  4  Br.  C.  C.  207. 

(4)  39  B.  B.  353  (2  My.  &  K.  82  and 
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Clapton      from  taking  under  the  ultimate  trust.     Pojye  v.  Whitcoinbe  (i)  and 
BuLMER.      Pearce  v.  Vmceut  (2),  establish  the  same  point. 

(The  Vice-Chancellor  :  The  words  in  which  the  ultimate 
limitation  is  expressed  in  this  case,  are  words  which  have  reference 
to  an  event  which  is  to  happen  at  a  time  subsequent  to  the 
testator's  death.) 

The  words  "  assign  and  transfer,"  mean  nothing  more  than,  "  in 
trust  for."  Lastly,  with  respect  to  the  meaning  of  the  word, 
"  family."  There  is  no  case  in  which  that  word  has  been  held  to 
apply  to  a  single  person.  The  testator,  in  using  that  word,  did  not 
mean  to  designate  the  next  of  kin  of  any  given  person,  but  the  next 
[  '440  ]  of  kin  de  *familid  inea,  or,  de  sanguine  vieo ;  so  as  to  ejtclude  his 
wife:  Blackwell  v.  Bull  (3). 

The  Vicb-Chancellor  (stopping  the  reply) : 

I  do  not  think  that  there  is  any  chance  of  my  deriving  any  benefit 
from  a  further  discussion  in  this  matter  ;  because,  according  to  the 
view  I  take  of  it,  I  quite  agree  with  that  set  of  cases  which  Mr. 
Knight  Bruce  has  quoted  in  support  of  the  proposition,  that,  if 
you  find  a  gift,  ultimately,  of  the  residue  of  the  personal  estate 
of  the  testator,  to  his  relations  or  to  his  next  of  kin,  or  in  words 
which  are  tantamount,  and  the  tenant  for  life  of  the  residue  happens 
to  answer  that  description,  it  is  nothing  more  than  a  paraphrastical 
description  of  the  person  before  mentioned.  If  A.  £.  were  the  next 
of  kin,  it  is  of  very  little  importance  whether  the  testator  says  that, 
in  the  event  of  his  dying  without  issue,  the  fund  shall  go  to  A.  B., 
and,  in  the  event  of  A.  B.  dying  without  issue,  the  fund  shall  go  to 
a  person  whom  he  designates  by  a  multitude  of  words  which  point 
to  A.  B.  That  is  the  effect  of  all  the  cases  which  Mr,  Knight  Bruce 
has  adverted  to. 

Now  I  am  to  consider,  first,  whether  there  is  an  intestacy.  I 
think  it  is  plain  that  there  is  not  an  intestacy ;  because,  after  the 
testator  has  made  that  disposition  of  the  residue  of  his  property 
which  consists  in  giving  the  daughter  an  interest  and  making  a 
provision  for  her  children,  he  proceeds  in  this  manner :  "  Provided 
always  and  I  do  declare  my  will  and  mind  to  be  that,  in  case  my 
said  daughter  shall  happen  to  die  without  leaving  any  issue,  then 
[  '441  ]       I  will  and  direct  that  my  said  trustees,  *or  the  survivors  or  survivor 

(1)  17  R.  R.  686  (3  Mer.  689).  (3)  44  B.  E.  62  (1  Keen,  176), 

(2)  17  E.  R.  686  (2  My.  &  K.  800). 
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of  them,  or  the  executors  or  administrators  of  such  survivor,  do  and  Clapton 
shall,  upon  her  decease  without  issue  as  aforesaid,  raise  and  pay  bolmer. 
the  sum  of  3,000Z.  to  such  person  or  persons  as  she,  my  said 
daughter,  shall,  in  and  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  her  last  will  and  testament,  or  any 
codicil  thereto,  nominate,  give,  direct  or  appoint."  That  is  one 
part  of  what  he  directs  under  the  general  head  of  the  provision. 
And  then  he  says :  *'  And  in  case  my  said  wife  shall  happen  to 
snrvive  my  daughter  and  my  daughter  shall  die  without  issue  as 
aforesaid,  then  I  will  and  direct  that  my  trustees  shall,  upon  the 
decease  of  my  said  daughter  and  such  failure  of  issue  as  aforesaid, 
raise  and  pay,  out  of  the  said  trust  monies,  the  further  sum  of 
2,00W.  unto  my  wife."  And  then  he  says :  "  and  I  will  and 
direct." 

Now  Mr,  Knight  Bruce  has  wished  me  to  construe  that  part 
of  the  will  as  if  the  expression:  ''and  I  will  and  direct,"  was, 
of  necessity,  to  be  referred  to  that  second  part  of  his  will  and 
direction  which  is  comprehended  under  the  general  proviso ; 
\^hereas,  it  appears  to  me  that  the  natural  construction  of  the 
words  is  that,  having  made  what  I  will  call  the  plain  and  obvious 
disposition  of  his  property,  namely,  to  his  daughter  and  her  issue, 
it  occurs  to  his  mind  that  the  daughter  may  die  without  issue ; 
and  what  is  then  to  be  done?  He  begins  the  proviso,  and  he 
divides  what  shall  be  done  into  three  parts,  first,  by  directing  that, 
if  his  daughter  dies  without  issue,  3,0002.  shall  be  paid  as  she  shall 
appoint ;  and,  if  the  wife  survives  the  daughter,  she  dying  without 
issue,  then  2,000Z.  shall  be  paid  to  the  wife ;  and  then  he  proceeds 
to  complete  the  proviso  by  declaring  that  he  does  direct  that  the 
trustees  shall  ^assign  and  transfer  the  residue  of  the  trust-monies  [  *442  ] 
and  the  residue  of  his  personal  estate,  unto  the  nearest  of  kin  of 
his  own  family  for  ever.  I  consider,  therefore,  that  there  is  no 
intestacy.  There  is  a  gift;  and  there  can  be  no  intestacy  unless 
it  is  made  out  that  those  last  words  have  no  meaning :  if  they  have 
the  meaning  which  either  the  one  or  the  other  of  the  counsel 
contended  for,  then  there  i%  no  intestacy.' 

The  expression  used  by  the  testator  is :  ''  unto  the  nearest  of  kin 
of  my  own  family  for  ever."  Now,  if  he  had  meant  to  say  his  own 
nearest  of  kin,  how  easy  would  it  have  been  to  have  said:  ''my 
nearest  of  kin."  But  it  is  plain  he  did  not  mean  that :  because, 
if  that  which  is  said  to  be  a  man's  intention  is  obviously  easy  to 
execute,  and  the  party  does  not  execute  it  in  the  obvious  and  easy 

19—2 
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Clapton  manner,  I  think  it  is  a  fair  inference  that  he  meant  something  else 
BuLMER.  *^^^  *^^*  which  is  so  obvious  and  easy.  He  says :  "  the  nearest 
of ^kin/'  not  of  myself,  but  *'  the  nearest  of  kin  of  my  own  family 
for  ever."  Now  I  cannot  but  think  that,  if  he  had  used  the  words  : 
''in  the  event  of  the  death  of  my  daughter  and  failure  of  issue 
of  my  daughter,  the  trustees  shall  transfer  the  residue  of  the  trust* 
money  to  my  family,"  that  would  have  been  a  gift  to  the  daughter. 
And,  when  he  says:  "the  nearest  of  kin  of  my  own  family,"  I 
cannot  but  think  that  the  most  natural  construction  of  the  words 
is  that  the  persons  whose  nearest  of  kin  are  spoken  of,  are  those 
persons  who,  according  to  ordinary  language,  would  be  his  family, 
that  is  his  daughter.  And  I  am  the  more  inclined  to  think  that 
that  is  the  meaning  of  the  phrase,  because,  though  the  construc- 
tion has  been  put,  by  courts  of  law,  upon  the  words  "relations 
&c."  which  has  been  established  by  a  series  of  cases,  beginning 
with  the  case  of  Harrington  v.  Harte  (i) ;  yet  I  believe  that,  out 
[  •443  ]  of  the  *courts  of  law,  nobody  would  think  that  that  is  the  con- 
struction; and  the  multitude  of  cases  shows  the  willingness  to 
dispute  the  point  where  it  is  disputable. 

Now  the  words  which  this  testator  has  used,  are  words  which  do 
not,  of  necessity,  imply  his  own  next  of  kin  ;  and  those  words  never 
having  as  yet  received  a  legal  construction,  I  will,  for  the  purpose 
of  construing  them,  look  at  what  he  has  done  by  the  former  part 
of  his  will ;  and  I  find  that  he  has  given  the  residue  of  his  property 
to  his  daughter  for  life,  with  remainder  to  her  children ;  and  then, 
for  the  obvious  purpose,  as  I  conceive,  of  making  a  disposition  of 
his  property  in  the  event  of  his  daughter  and  her  issue  being  no 
longer  able  to  enjoy  it,  he  uses  these  singular  terms. 

Upon  the  whole,  therefore,  it  appears  to  me  not  to  be  unreason- 
able to  hold  that,  under  the  term :  "  the  nearest  of  kin  of  my  own 
family,"  the  nearest  of  kin  of  the  daughter  is  the  party  to  take. 

[Percival  White  appealed,  to  the  Lord  Chancellor,  from  the  above 
decision,  as  reported  in  5  My.  &  Cr.  108. 

[  5  My.  k  Cr.  The  Lord  CHANCELLOR  (after  stating  the  will)  said :] 

110] 

The  contest  is  between  those  who  claim  through  the  daughter,  who 
was  the  testator's  sole  next  of  kin  at  his  death,  and  the  person  who 
was  next  of  kin  of  the  testator  at  the  death  of  the  daughter,  and  is 
also  the  next  of  kin  of  the  daughter.     Those  two  characters  being 

(1)  1  Cox,  131, 
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united   in  the  same  person,   the  only  question  is,  whether  the      Clapton 
testator  intended  that  his  daughter,  who  was  his  sole  next  of  kin  at      bulmeb. 
his  own  death,  and  to  whom  he  had  given  a  life  interest  and  a 
power  of  disposition  by  will  to  the  extent  of  3,000Z.,  should  take  by 
the  description  of  the  person  to  whom  the  residue,  after  deducting 
the  8,0002.,  is  to  be  assigned. 

Now,  I  should  have  had  no  doubt  that  the  testator  could  not 
possibly  intend  his  own  daughter. 

Many  circumstances  concur  in  the  present  case.  The  tenant  for 
life  is  the  sole  next  of  kin  of  the  testator ;  is  the  person  who  is  to 
appoint  a  portion  of  the  residue,  viz.  3,0002. ;  and,  referring  to  the 
period  of  the  death  of  that  tenant  for  life,  the  testator  directs  that, 
upon  her  decease  without  issue,  his  trustees  shall  "assign  and 
transfer''  the  residue  of  his  personal  estate.  Independently,  how- 
ever, of  all  these  circumstances,  there  is  a  very  strong  description 
of  the  person  who  is  to  take — it  being  borne  in  mind  that  at 
his  death  she  was  his  only  child — the  person  to  take  is  the  nearest 
of  kin  of  his  own  family  for  ever. 

It  appears  to  me  that  only  two  constructions  can  be  put  upon 
this  description.  It  clearly  implies  a  doubt  as  to  who  would  be 
the  party  to  take. 

By  the  words  ''my  own  family,"  the  testator  may  have  meant       [  in  ] 
to  describe  his  daughter,  or  may  have  meant  to  describe  his  own 
immediate  stock.     In  the  one  case,  the  gift  would  be  to  his  own 
next  of  kin  at  his  daughter's  death,  and,  in  the  other  case,  it 
would  be  to  the  daughter's  next  of  kin  at  the  same  period. 

It  is  quite  immaterial  to  decide  between  those  two  classes, 
because  they  are,  in  fact,  the  same  individual,  and  the  only 
question,  therefore,  is,  whether  the  persons  intended  by  the  testator 
are  not  persons  to  be  ascertained  at  a  future  period. 

I  have  looked  through  all  the  cases  referred  to ;  but  there  is  no 
case  in  which  such  strong  demonstration  is  to  be  found  that  the 
person  who  is  to  take  is  a  person  to  be  ascertained  at  a  future 
period. 

The  result  is,  the  appeal  must  be 

Dismissed  with  cosU. 
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,^8*°;„  CHAMBERLAIN  v.  LEE. 

Jan.  23. 

(10  Simons,  444—453.) 

Shadwell,  ,^     ^  ,  ,  ^.  , 

V.-C.  *  endor  and  purchaser — ^Title. 

p  ^^^  -I  If  A.  agrees  to  sell  an  estate,  and  it  is  afterward  it  discovered  that  a  small 

portion  of  it  is  the  property  of  another  person ;  the  Court  will  not  discharge 
the  purchaser  fi*om  his  contract,  without  giving  A.  an  opportunity  of 
acquiring  a  title  to  that  portion  (1). 

In  June,  1837,  the  estates  of  John  Lee  the  testator  in  the  cause, 
who  died  in  1836,  were  sold,  in  lots,  under  the  decree  of  the  Court; 
and  Joseph  Gosnay  became  the  purchaser  of  lots  62,  68,  and  64. 
In  the  particulars  of  sale  those  lots  were  described  as  follows: 
lot  62  as  a  moiety  of  a  plot  of  freehold  building  land  sitaate  on 
the  north  side  of  the  Wakefield  Ings  Boad  and  adjoining  to  the  fair 
ground,  containing  2,495  square  yards:  lot  63,  as  a  moiety  of  a 
plot  of  freehold  building  land  bounded  on  the  east  by  lot  62,  on 
the  west  by  Denby-Dale  Road,  and  containing  1,400  square  yards : 
lot  64,  as  a  moiety  of  a  plot  of  freehold  building  land  bounded  on 
the  east  by  lot  65,  on  the  west  by  the  Denby-Dale  Road,  on  the 
north  by  tha  fair  ground,  and,  on  the  south,  by  the  Ings  Road,  and 
containing  2,600  square  yards.  By  the  second  condition  of  sale,  it 
was  stipulated  that  the  purchasers  should,  within  six  weeks  from 
the  dfeUvery  of  the  abstract  of  title,  deliver,  in  writing,  at  the  oflSce 
of  Mr.  T.  Taylor,  the  vendors'  solicitor,  all  objections,  if  any,  to 
the  title  ;  and  that  all  objections  not  delivered  by  that  time,  should 
be  considered  as  waived.  The  12th  condition  provided  that,  if  any 
mistake,  error  or  mis-statement  should  be  made  in  the  description 
of  the  property  or  any  other  error  should  appear  in  the  particulars 
of  sale,  such  mistake,  error,  or  mis-statement  should  not  annul  the 
sale,  but  a  compensation  or  equivalent  should  be  given  or  taken  as 
the  case  might  require,  such  compensation  or  equivalent  to  be 
settled  by  the  Master. 

On  the  19th  of  July,  1887,  the  Master's  report  as  to  Gosnay's 
purchase  was  confirmed.  On  the  22nd  of  March,  1838,  the  abstract 
[  '446  ]  of  the  vendors'  title  to  the  *lots  was  delivered  to  Gosnay.  In  June, 
1838,  he  presented  a  petition  praying  to  be  discharged  from  his 
purchase,  on  the  ground  that  the  auctioneer  had  put  up  the  lots  to 
be  bid  for  at  so  much  per  square  yard ;  and  that  he  was  thereby 

(1)  But  the  vendor  will  not  be  en-  Bellamy  v.  Dehenham  [1891]  1  Ch.  412, 

titled  to  this  indulgence  if  he  cannot  60  L.J.  Ch.  166,  64  L.  T.  478,  C.  A. 

complete  his  title  before  the  time  fixed  —  0.  A.  S. 
for  the  completion  of  the  contract : 
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induced  to  believe  that  he  was  bidding  for  the  entirety,  and  not  a     Chamber- 
moiety  only  of  a  square  yard.    In  December,  1838,  the  petition  was  ^^ 

heard  by  the  Vice- Chancellor,  who  granted  the  prayer  of  it ;  but,  in         ^"^• 
May,  1839,  the  Lord  Chancellor,  on  appeal,  dismissed  it  with  costs. 

On  the  6th  of  June,  1839,  the  plaintiff  gave  a  notice  of  motion 
that  Gosnay  might  be  ordered  to  pay  his  purchase-money  into 
Court.  On  the  9th  of  November  following,  Gosnay  gave  a  cross 
notice  of  motion  that  he  might  be  discharged  from  his  purchase, 
and  that  the  contract  entered  into  by  him  for  the  purchase  of  the 
three  lots,  might  be  rescinded,  the  vendors  not  having  a  title 
thereto  at  the  time  of  the  sale ;  and  that  the  plaintiffs  might  pay 
to  him  his  costs  and  expenses  of  confirming  the  report  and  investi- 
gating the  title  to  the  lots,  and  of  the  motion. 

It  was  stated,  in  the  afiidavits  for  the  purchaser,  that  the  lots  in 
question  adjoined  the  Wakefield  Ings  turnpike  road  on  the  south 
side ;  and  that  the  whole  of  that  side  of  the  lots,  which  was  200 
yards  in  length,  consisted  of  a  piece  of  ground  (i),  to  which  the 
testator  had  no  right  or  title  whatsoever,  but  which,  as  to  so  much 
of  it  as  was  comprised  in  lot  62,  belonged  to  J.  H.  Smyth,  Esq., 
and,  as  to  the  remainder,  to  the  trustees  of  the  late  Joseph 
Hargrave,  Esq.  It  appeared,  from  *the  affidavits  for  the  vendors,  [  ♦446  ] 
that,  for  the  last  nine  years,  if  not  longer,  the  testator  and  those 
claiming  under  him,  had  been  in  quiet  possession  of  the  whole 
of  the  lots :  and  the  vendors*  solicitor  deposed  that  he  did  not 
know  or  believe  that  any  part  of  lots  63  and  64  belonged  to 
Hargrove's  trustees. 

In  October,  1839,  which  was  some  months  after  the  vendors  had 
been  informed,  by  the  purchaser,  of  the  alleged  defect  in  their  title, 
their  solicitor  sent  to  the  purchaser's  solicitor  an  abstract  of  Mr. 
Smyth's  title  to  that  part  of  the  piece  of  ground  which  belonged  to 
him  and  which  formed  part  of  lot  62,  and,  at  the  same  time, 
informed  the  purchaser's  solicitor  that,  for  the  purpose  of  pre- 
venting any  further  litigation  and  expense,  the  vendors  had  entered 
iuto  a  contract,  with  Mr.  Smyth,  for  the  purchase  of  a  moiety 
of  that  portion  of  the  piece  of  ground  which  belonged  to  him,  and 
vhich  formed  part  of  lot  62 :  but  no  new  title  was  shown  to  that 
part  of  the  piece  of  ground  which  was  alleged  to  belong  to  Mr. 
Hargrave,  and  which  was  comprised  in  the  two  other  lots. 

(1)  It  did  not  appear,  from  the  briefs  of  the  papers  belonging  to  the  pur- 
on  the  motions,  what  was  the  breadth  chaser's  solicitor,  it  was  stated  to  be 
of  this  piece  of  ground ;  but,  in  one      six  feet. 
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Chamber-        The  original  and  cross  motions  now  came  on  to  be  heard. 

LAIN 

Lbk.  Mi\  Knight  Bruce  and  Mr.  Metcalfe  appeared  in  support  of 

the  former ;  and  Mr.  Wakefield  and  Mr.  Bethell,  in  support  of  the 
latter : 

[  448  ]  *     *    If  the  purchaser  cannot  have  the  frontage,  the  rest  of 

the  ground  is  of  no  value ;  and,  therefore,  this  is  not  a  case  which 
admits  of  compensation.  The  Court  cannot  now  give  the  vendors 
an  opportunity  of  acquiring  a  title  to  that  in  which  they  had  no 
interest  whatever  at  the  time  of  the  sale :  [Lechinere  v.  Brasier  (i).] 
In  Dolby  v.  Pullen  (2),  the  Court  discharged  the  purchaser,  although 
the  defect  in  the  title  was  actually  cured  at  the  time:  and,  con- 
sequently, it  refused  to  give  the  vendor  the  benefit  of  the  acquisition 
of  title  which  had  been  made  subsequent  to  the  contract.     *     *     * 

The  Vice-Chancellor  : 

What  Lord  Eldon  is  reported  to  have  said,  in  Lechmere  v.  Brasier, 
applies  to  a  case  where  A.  has  sold  the  estate  of  B. ;  but  it  does  not 
apply  to  a  case  where  that  which  the  vendor  has  not,  is  a  very 
small  portion  of  the  property  sold. 

[  449  ]  Mr.  Knight  Bnice,  and  Mr.  Metcalfcy  cited  Williaim  v.  Carter  (3), 

and  said  that  it  was  not  pretended  that  the  alleged  defect  in  the 
title  to  a  portion  of  lot  62,  was  known  to  the  vendors  until  they 
were  informed  of  it  by  the  purchaser's  solicitor :  that  it  was  a 
fallacy  to  say  that  the  vendors  had  no  title  to  the  slip  of  land ;  for 
they  and  the  testator  had  long  had  possession  of  it,  which  was  a 
species  of  title :  that  the  12th  condition  was  not  intended  to  apply 
to  fraudulent  errors,  but  was  intended  to  apply  to  unintentional 
ones :  that  Gosnay,  a  quarter  of  a  year  after  the  abstract  had  been 
delivered  to  him,  presented  a  petition  praying  to  be  discharged 
from  his  purchase,  on  other  grounds ;  and  that  it  was  his  duty  to 
have  stated  that  he  did  not  know  of  the  present  objection,  at  that 
time;  but  he  had  not  done  so:  that  the  abstract,  which  was 
delivered  in  March,  1888,  showed  that  he  must  have  been  aware 
of  the  objection  when  he  presented  his  petition  to  be  discharged : 
that  the  notice  of  motion  for  payment  of  the  purchase-money  into 
Court,  was  given  on  the  6th  of  June,  1889 ;  and  that  it  was  not 
until  the  9th  of  November  in  that  year  that  the  notice  of  motion 

(1)  22  R.  R.  130  (2  Jac.  &  W.  289).       3  Sim.  29). 

(2)  30  R.  B.  123  (1  Bu88.  &  My.  296 ;  (3)  1  Sug.  Vend.  208. 
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to  discharge  him  from  his  purchase,  was  given:  that  it  was  not  Chahbcr- 
pretended  that  the  possession  of  any  one  of  the  lots,  was  necessary  ^. 

to  the  enjoyment  of  the  others ;  and,  therefore,  Gosnay  was,  at  all         ^^^ 
events,  bound  to  complete  his  purchase  as  to  lots  68  and  64. 

Mr.  Betlielly  in  reply : 

It  is  admitted  that  the  vendors  had  no  title  to  a  part  of  the 
property  which  they  contracted  to  sell.  The  12th  condition  applies 
only  to  cases  which  admit  of  compensation ;  but  not  to  cases  in 
which  the  vendor  *has  not  the  power  of  giving  that  which  was  the  [  uso  ] 
inducement  to  the  purchase;  for  that  does  not  admit  of  compensa- 
tion. The  slip  of  land  was  the  inducement  to  the  purchase  in  this 
case :  it  gave  the  land  its  quality,  and  constituted  the  whole  value 
of  the  purchase. 

The  Vice-Chancbllor  : 

It  is  said  that  this  Court  will  not  sanction  a  contract  made  by  a 
person  to  sell  to  another  that  which,  at  the  time,  he  knows  he  has 
not.  I  admit,  if  the  case  is  that  A.,  with  reference  to  an  estate  which 
he  knows  to  belong  to  B.,  contracts  to  sell  it  to  C;  that  it  is  a  very 
wholesome  rule  that  this  Court  ought  not  to  aid  such  a  contract. 
But  general  rules  do  certainly  admit  of  variation ;  and  in  my 
opinion,  it  would  be  vastly  too  harsh  an  interference  with  the 
common  mode  of  the  management  of  the  business  of  mankind,  if 
such  a  rule  were  taken  to  be  applicable  to  a  case  where  a  party, 
apparently  in  the  ownership  and  prima  facie  appearing  to  have 
a  title,  sells  land ;  and  it  afterwards  turns  out  that  a  very  small 
portion  of  it  is  not  his,  (although  he  was  in  possession,)  but  is  the 
property  of  another  person.  It  would  be  a  harsh  application  of 
the  first  principles  of  this  Court,  were  I  to  say  that,  in  such  a  case, 
the  contract  was  so  radically  bad  that,  even  if  the  vendor  could 
honestly  procure  his  title  to  be  made  good  by  purchasing  the 
property  for  himself  from  the  rightful  owner,  in  order  that  he 
might  hand  it  over  to  the  purchaser,  he  should  not  be  at  liberty 
to  do  so. 

I  cannot  but  think  that  it  has  happened,  repeatedly,  that 
contracts  have  been  made  for  the  sales  of  estates,  in  which  small 
pieces  have  not  been  found  to  belong  to  the  vendors,  and  they  have 
Leen  at  liberty  to  deal  with  persons,  over  whom  they  have  no  con- 
trol, for  the  purpose  *of  making  good  their  title  to  the  purchaser,  [  •451  ] 
with  whom  they  have  bond  fide  contracted.    I  am  satisfied  that 
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Chamber-     it  has  repeatedly  happened,  although  I  cannot  mention  any  particular 

^r,  case.    And  I  never  heard  that  it  was  a  received  rule  with  gentlemen 

^E=-        practising  conveyancing,  that,  merely  because,  as  to  a  certain  portion 

of  the  estate,  the  vendor  had  not  a  title  at  the  time  of  the  sale,  he 

might  not  be  at  liberty  to  make  good  his  title,  and  hand  over  the 

whole  of  the  property  contracted  to  be  sold,  to  the  purchaser. 

With  respect  to  this  particular  case,  it  seems  to  me  that  it  would 
be  too  much  to  say  that  there  has  been  such  a  fraudulent  dealings 
such  a  jobbing  in  land,  as  that  this  Court  is  bound  to  say  that  the 
contract  ought  to  be  rescinded. 

I  am  very  willing  to  admit  that,  notwithstanding  the  pro- 
ceedings which  were  adopted,  by  this  purchaser,  in  the  year  1838^ 
a  case  might  be  stated  in  which  he  might  fairly  make  the  objection 
which  he  now  makes:  but  let  us  consider  how  it  is  on  his  own 
showing.  I  do  not  understand  him  to  allege  that  there  was 
actually  any  fraud :  but  what  he  represents,  on  his  own  affidavit, 
is,  in  substance,  that,  with  respect  to  this  little  slip  of  land,  the 
breadth  of  which  I  do  not  find  anywhere  stated,  (the  length  is,  but 
the  breadth  is  not,)  that,  with  respect  to  this  little  slip  of  land, 
it  turned  out,  by  admeasurement,  that  the  quantity  which  the 
vendors  undertook  to  sell  could  not  be  made  good  except  by 
including  this  slip  of  land.  And  then  it  is  alleged  that,  with 
respect  to  that  part  which  bounds  lot  62,  it  belongs  to  a  gentleman  of 
the  name  of  Smyth ;  and,  as  to  that  part  which  bounds  lots  63  and 
64,  it  belongs  to  Mr.  Hargrave.  I  will  take  it  to  be  so.  Well  then, 
[  *452  ]  the  vendors  having  *this  objection  notified  to  them,  proceeded, 
immediately,  to  make  a  contract  with  the  gentleman  of  the  name 
of  Smyth,  for  the  purpose  of  acquiring  the  fee-simple  in  that  part 
of  the  slip  of  land  which  was  Smyth's,  and  it  does  not  appear  that 
they  may  not  be  able  to  make  an  e£fectual  conti-act  with  Mr. 
Hargrave  with  respect  to  the  other  portion.  Now  I  must  look  at 
the  whole  together,  and  I  am  inclined  to  think  that  it  will  be 
lawful  for  the  vendors  to  make  good  this  contract  with  Messrs. 
Smyth  and  Hargrave ;  and,  by  means  of  those  contracts  with 
them,  enable  themselves  to  complete  the  contract  with  Mr.  Gosnay. 

But  supposing  it  should  fail,  I  have  not  got  circumstances 
enough  before  me  to  determine,  at  once,  that  these  slips  of  land 
do  not  fall  within  the  12th  condition ;  because,  it  struck  me  that 
a  good  deal  of  the  objection  arising  from  the  materiality  of  this 
slip  of  land,  would  depend  on  the  very  width  of  the  slip;  and> 
if  it  be  of  considerable  extent,  so  as  to  afford  a  very  easy  means 
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of  annoyance  to  be  practised  on  Mr.  Gosnay  by  meahs  of  building 
and  so  on,  it  might  lead  to  objections ;  but,  before  I  am  told  how 
wide  it  is,  (and  I  am  certain,  from  the  statement  that  is  made, 
that  it  must  be  narrow)  I  cannot,  at  once,  conclude,  without  any 
farther  statement,  that  it  may  not  be  comprehended  within  the 
12th  condition  of  sale. 

Then  there  is  also  the  circumstance  which  regards  the  second 
condition  of  sale.  I  am  not  at  liberty,  at  present,  to  say  how 
far  the  vendors  may  not  be  at  liberty  to  avail  themselves  of  that 
condition :  and  then,  having  nothing  presented  to  me  except  that 
general  objection  which  is  made  with  reference  to  a  case  which 
I  do  not  think  is  similar  at  all  to  the  present  case,  I  am  asked 
to  *say,  at  once,  that  this  is  a  case  in  which  I  ought  to  make  a 
peremptory  order,  and  discharge  the  purchaser.  It  appears  to  me 
that  that  is  asking  too  much :  and  I  do  not  think  that  this  applica- 
tion of  the  purchaser's  ought  to  be  favoured :  and,  that  being  so,  I 
shall  refuse  the  application  with  costs. 

The  order  directed  a  reference  to  the  Master  to  inquire  and 
state,  to  the  Court,  whether  a  good  title  could  be  made  to  the 
premises  comprised  in  the  three  lots,  and  at  what  time  it  was 
first  shown  that  a  good  title  could  be  made,  with  liberty  to  state 
special  circumstances:  and  Gosnay's  application  to  be  discharged 
from  his  purchase,  was 


Chamber- 
lain 

t. 
Lkb. 


[  '453  ] 


Refusedy  with  costs. 


The    MAYOK  and   COEPOKATION    of  DAKTMOUTH 
V.  HOLDSWOETH(l). 

(10  Simons,  476—478.) 

Production  of  documents — Confidential  communications. 

The  schedule,  to  a  defendant's  answer,  of  the  documents  in  his  power, 
contained  as  follows : 

*'  Letters  from  Messrs.  K.  and  C,  the  defendant's  solicitors,  to  Mr.  F., 
one  of  the  witnesses  examined  for  the  defendant  at  the  trial  of  the  action, 
bearing  date,  &c. :  "  and  the  defendant,  in  the  body  of  his  answer,  stated 
that  all  the  documents  in  the  schedule  related  to  and  were  connected  with 
the  matters  in  question  in  the  suit,  and  were  prepared  and  written,  after 
the  institution  of  it,  for  the  purpose  of  the  defendant's  defence  to  the  suit, 
and  for  the  purpose  of  the  action  between  the  parties  to  which  the  suit 
related :  Held,  that  the  letters  were  not  suificientiy  characterised  as  being 
of  a  confidential  nature,  to  protect  them  from  being  produced. 

The  defendant,  being  required,  by  the  supplemental  bill  in  this 
suit,  to  set  forth  a  list  of  documents  in  his  power  relating  to  the 

(1)  Lyell  V.  Kennedy  (1883)  9  App.  Cas.  81. 


1840. 
Jan.  81. 

Sua  DWELL, 
V.-C. 

[476] 
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matoband  matters  in  question   in   the   original   and   supplemental  causes, 

tionof'  annexed  a  schedule  of  such  documents  to  his  further  answer  to 

Dabtmouth  ^jjg  supplemental  bill :  and,  in  the  body  of  the  answer,  he  said  that 

Holds-  all  the  papers  enumerated  in  the  schedule  related  to  and  were  con- 

WOBTH. 

nected  with  the  matters  in  question  in  the  supplemental  suit  and  in 
the  original  suit  which  was  still  subsisting  between  the  parties,  and 
[  ♦477  ]  were  prepared  and  written,  after  *the  institution  of  the  original 
suit,  for  the  purpose  of  the  defendant's  defence  in  that  and  the 
supplemental  suit,  and  for  the  purpose  of  an  action  between  the 
parties  to  which  such  suits  related,  and  which  was  mentioned  or 
referred  to  in  his  former  answer  to  the  supplemental  bill  (i). 

Amongst  the  documents  comprised  in  the  schedule  were  certain 
letters  which  the  defendant's  solicitor  had  written  to  a  person  who 
was  examined  as  a  witness  at  the  trial  of  the  action. 

On  the  hearing  of  a  motion,  on  behalf  of  the  plaintiffs,  for  the 
production  of  the  documents  mentioned  in  the  schedule,  one 
question  was  whether  the  defendant  ought  to  be  compelled  to 
produce  those  letters. 

Mr.  Jacob  and  Mr.  Teed,  in  support  of  the  motion,  cited  Storey 
V.  Lord  George  Lennox  (2). 

Mr.  Knight  Binice  and  Mr.  Wigrain,  for  the  defendant : 

The  point  did  not  arise  in  Storey  v.  Lord  George  Lennox ;  and, 
[  ♦478  ]  therefore,  the  Lord  Chancellor  said  that,  *if  he  were  to  give  any 
opinion  upon  it,  it  would  be  extra-judicial.  It  is  sworn,  in  the 
answer,  that  all  the  letters  in  question  were  written  by  the  defendant's 
solicitor,  after  the  institution  of  the  suit,  and  for  the  purpose  of  the 
defendant's  defence  to  the  suit,  and  for  the  purpose  of  the  action :  we 
submit,  therefore,  that  the  Court  cannot  order  them  to  be  produced. 

The  Vice-Chancellor: 

The  Court  will  not  order  letters  written  by  a  client  to  his  solicitor, 
or  by  the  country  solicitor  to  his  town-agent,  relating  to  the  subject 

(1)  The  supplemental    bill   prayed  by  the  original  bill;   and  it  prayed 

that  the  defendant  might  make  a  full  also  for  an  injunction  to  restrain  the 

disclosure  and    discovery  of   all  the  defendant  from  entering  up  judgment 

matters  therein  mentioned ;  that  that  on  the  verdict  which  he  had  obtained 

bill  might  be  considered  as  supple-  in  the  action,  and  from  issuing  execu- 

mental  to  the  original  bill,  and  that  tion  thereon   against   the    plaintiff  *8 

the  plaintiffs  might  have  the  benefit  estate. 

thereof    accordingly,    and    that    the  (2)  43  B.  R.  248  (1  My.  &  Or.  525), 

plaintiffs  might  have  the  relief  prayed 
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of  a  suit,  to  be  produced.  But  the  letters  in  this  case  did  not  pass 
between  the  client  and  his  solicitor,  or  between  the  solicitor  and  his 
agent ;  but  were  written,  by  the  defendant's  solicitor,  to  a  witness 
who  was  examined  for  the  defendant  at  the  trial  of  the  action.  I 
cannot  infer  that  they  contained  confidential  communications  merely 
because  they  were  written,  by  the  solicitor,  to  A.  B.  The  case 
woold  have  been  different,  if  either  the  answer  or  the  schedule  had 
stated  that  the  letters  contained  confidential  communications  :  but 
I  do  not  think  that  what  is  stated  respecting  them  in  the  body  of 
the  answer  or  in  the  schedule,  sufficiently  gives  them  the  character 
of  being  of  a  confidential  nature :  the  plaintiff,  therefore,  is  entitled 
to  have  them  produced. 


Mayor  and 

CORPOKA- 
TION  OF 

Dartmouth 

Holds- 
worth. 


TWOPEIN^Y  V.  PEYTOX(l). 

(10  Simons,  487—490;  S.  C.  9  L.  J.  (N.  S.)  Ch.  172 ;  4  Jur.  456.) 

Will— -Construction — Bankrupt. 

A  testatrix  bequeathed  a  share  of  her  residue  in  trust  for  her  nephew  for 
life.  By  a  codicil,  after  reciting  that  her  nephew  had  become  a  bankrupt 
and  insane,  she  directed  the  trustees  to  apply,  during  his  life,  the  whole  oi 
such  part  of  the  interest  of  the  fund,  at  such  times,  in  such  proportions, 
and  in  such  manner,  for  the  maintenance  and  support  of  her  nephew,  and 
for  no  other  purpose  whatsoever,  as  they,  in  their  discretion,  should  think 
most  expedient :  Held,  that  the  nephew's  assignees  were  not  entitled  to 
any  portion  of  the  provision  made  for  him. 

Cathbrike  Peyton  made  her  will,  dated  the  23rd  of  October, 
1822 ;  and,  after  giving  several  specific  and  pecuniary  legacies,  she 
disposed  of  the  residue  of  her  personal  estate  in  the  following  words : 
'*  Item,  After  all  my  just  debts,  funeral  expenses  and  legacies  are 
paid,  I  give,  to  my  brother  the  Rev.  Edward  Peyton,  for  his  natural 
life,  the  interest  of  all  the  property  that  shall  then  remain  belonging 
to  me  in  the  public  funds  or  Government  securities ;  and,  at  his 
death,  my  will  is  that  all  the  aforesaid  property  shall  be  equally 
divided  between  my  niece  Mrs.  Catherine  Hicks,  daughter  of  my 
late  brother  Rear- Admiral  Joseph  Peyton,  and  my  nephews  William 
Grenfell  Peyton  and  John  Strutt  Peyton,  as  also  between  my  nieces 
Catherine  Smith  Peyton,  and  Phillis  Harriott  Peyton :  but  the  share 
of  my  property  in  the  public  funds  that  will  devolve  to  my  nephew 
William  Grenfell  Peyton,  on  the  death  of  the  Rev.  Edward  Peyton, 


(I)  In  re  Coleman^  Heriry  v.  Strong 
(1888)  39  Ch.  D.  443,  58  L.  J.  Ch. 
226,   60  L.  T.  127 ;    Tn  re   Johnston, 


Milh  V.  Johnston  [1894]  3  Ch.  204,  63 
L.  J.  Ch.  753,  71  L.  T.  392.  And  see 
post,  p.  332.— 0.  A.  S. 


1840. 
Feb.  14. 

Shadweli* 
V.-C. 

[487] 
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TwoPKNY     I  give  only  the  interest  to  my  said  nephew  for  his  life,  and,  at  his 
Peyton,      death,  the  principal  I  will  to  be  equally  divided  between  his  surviving 
children."     And  she  appointed  several  persons,  of  whom  the  plain- 
tiffs Edward  Twopeny  and  William  Twopeny  were  the  survivors, 
executors  of  her  will. 

The  testatrix  made  a  codicil,  dated  the  26th  of  October,  1822, 
which  was  partly  as  follows:  ''Whereas  my  nephew  William  Grenfell 
Peyton  has  become  a  bankrupt,  and  is  also,  from  the  present  state 
of  his  health,  incapable  of  the  management  of  his  own  affairs :  And 
I  '^ss  ]       *whereas  it  is  my  wish  and  intention  that  the  provision  made  for 
my  said  nephew  by  my  said  will,  shall  be  applied,  solely,  for  or 
towards  his  maintenance  and  support  during  his  life :  Now  therefore 
I  do  hereby  revoke  the  bequest  for  life  to  my  said  nephew  in  my 
said  will  made:  and  I  do  hereby  bequeath  to  the  executors  in 
my  said  will  named,  as  trustees  thereof,  the  interest  or  annual 
produce  of  that  portion  of  my  personal  estate  bequeathed,  by  my 
said  will,  to  my  said  nephew  William  Grenfell  Peyton,  upon  trust, 
during  the  life  of  my  said  nephew,  to  apply  the  whole  or  such  part 
of  such  interest  or  annual  produce,  at  such  time  or  times,  in  such 
proportions  and  in  such  manner  for  the  maintenance  and  support 
of  my  said  nephew  (and  for  no  other  purpose  whatsoever)  as  they, 
my  said  executors,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  shall,  in  their  or  his  discretion, 
think  most  expedient :  and,  subject  to  such  trust,  I  do  hereby  con- 
firm the  bequest,  in  my  said  will  contained,  of  the  capital  of  the 
said  trust  fund  to  and  in  favour  of  the  children  of  my  nephew 
William  Grenfell  Peyton." 

William  Grenfell  Peyton  became  bankrupt  in  July,  1822,  and  was 
still  uncertificated.  Between  July  and  October  of  the  same  year,  he 
became  lunatic. 

In  1823  the  testatrix  died.  In  March,  1887,  Edward  Peyton,  the 
tenant  for  life  of  the  residue,  died. 

The  bill  was  filed  by  Edward  Twopeny  and  William  Twopeny, 
against  William  Grenfell  Peyton,  and  James  Arbouin,  the  surviving 
assignee  under  his  bankruptcy. 

The  question  was  whether  the  assignee  had  any  right  to  the 
provision  made  for  William  Grenfell  Peyton  by  the  codicil. 

[  489  ]  Mr.  Pole  for  the  plaintiffs. 

Mr.  Jacob  and  Mr.  Lefroy,  for  William  Grenfell  Peyton.  ♦    ♦   * 
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Mr,  DickensoTif  for  the  assignee,  relied  on  Snoivdon  v.  Twopeny 
Dales  (1),  Piercy  v.  Roberts  (2),  and  Green  v.  Spicer{H),  and  said  Peyton. 
that  the  last  case  was  almost  the  same  as  the  present. 

The  Vice-Chancellor  : 

This  case  is  distinguishable  from  those  that  have  been  ""cited :  [  *490  ] 
for.  in  the  first  place,  there  is  a  gift,  in  the  will,  to  the  nephew  for 
his  life :  and  then  the  testatrix,  in  her  codicil,  after  taking  notice 
that  her  nephew  had  become  a  bankrupt  and  a  lunatic,  revokes  the 
bequest  for  life  to  her  nephew,  and  directs  her  executors,  during  his 
life,  to  apply  for  his  maintenance  and  support,  and  for  no  other 
purpose,  the  whole  or  such  part  of  the  interest  of  that  portion  of  the 
residue,  which,  by  her  will,  she  had  bequeathed  in  trust  for  him,  at 
such  time  or  times,  in  such  proportions  and  in  such  manner  as  they 
should,  in  their  discretion,  think  most  expedient.  In  my  opinion, 
therefore,  it  would  be  impossible  for  the  executors  to  apply  the 
income  of  the  trust  fund  for  the  benefit  of  the  nephew  generally,  or 
for  any  purpose  beneficial  to  him,  which  is  not  comprehended  under 
the  terms,  **  maintenance  and  support."  Besides  the  executors  are 
not  directed  to  apply  the  whole  of  the  income  for  the  maintenance 
and  support  of  the  nephew,  but  only  such  a  proportion  of  it  as  they, 
in  their  discretion,  should  think  expedient. 

I  am,  therefore,  of  opinion  that,  in  this  case,  a  trust  is  created 
for  the  mere  special  purpose  of  supporting  and  maintaining  the 
nephew;  and,  under  such  a  trust,  the  assignee  cannot  take 
any  interest. 


BLEWITT  V.  EGBERTS.  i84o. 

(10  Simons,  491-^94 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  209 ;  4  Jur.  501.)  Feb^. 

'See  the  report  of  this  case  on  appeal  in  Craig  &  Phillips,  274,    ^^-^^^JJ-^^ 
where  Lord   Cottenham,  L.  C,  varied   the   decree  made  by  the 
Vice-Chancbllor.] 

(1)  38  E.  R.  173  (6  Sim.  524).  (3)  32  R.  E.  232  (1  Euss.  &  My. 

<2)  36  B.  E.  239  (1  My.  &  K.  4).  395). 
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1840. 
Ftb,  5,  7. 
April  16. 

Shadwell, 
V.-C. 

On  Appeal. 

1840. 
June  <>,  8. 
Ao9. 19. 

Lord 

COTTENHAM, 
L.C. 

[495] 


[  ♦496  ] 


IBBETSON  V.   IBBETSON(l). 

(10  Simons,  495—517 ;  S.  C.  4  Jur.  408 ;    affirmed  5  My.  &  Cr.  26—29;    S.  C. 

10  L.  J.  Ch.  49.) 

A  testator  bequeathed  chattels  to  trustees,  upon  trust  to  permit  them  to 
be  used  by  the  person  and  ]>ersons  who,  for  the  time  being,  should  be 
entitled  to  the  possession  of  his  mansion-house  under  his  marriage  settle- 
ment or  his  will,  until  a  tenant  in  tail  of  the  age  of  twenty-one  years 
should  be  in  possession  of  his  mansion-house ;  and  then  the  chattels  were 
to  belong  to  such  tenant  in  tail. 

The  testator  was,  under  his  marriage  settlement,  tenant  in  fee,  subject 
to  some  prior  limitations,  which  all  failed  at  his  death ;  and,  under  his 
will,  his  brother  became  tenant  for  life,  with  remainder  to  his  (the 
brother's)  eldest  son  in  tail,  and  died,  leaving  such  eldest  son  then  of  the 
age  of  twenty-one  years. 

Held,  that  the  g^t  of  the  chattels  to  the  first  tenant  in  tail  who  should 
attain  twenty-one  was  too  remote,  and  that  the  will  gave  the  brother^s 
eldest  son  no  title  to  them. 

Sib  Henry  Carb  Ibbetson,  being  seised  of  the  reversion  in  fee 
simple  expectant  on  his  decease  without  issae  male,  of  and  in  estates 
situate  at  Denton,  Askwith,  Otley  and  Weston  in  Yorkshire,  and 
being  seised  in  fee  simple  in  possession  of  other  real  estates,  made 
his  will  dated  the  11th  of  October,  1814,  and  thereby  charged  all  his 
estates,  real  as  well  as  personal,  with  the  payment  of  his  funeral 
and  testamentary  expenses,  debts  and  legacies,  and  gave  to  his 
wife,  Alicia  Mary,  for  her  life,  a  yearly  rentcharge  of  4001.  *in 
addition  to  the  jointure  of  6001.  a  year  provided  for  her  on  her 
marriage  w4th  the  testator,  to  be  issuing  out  of  the  testator's 
reversion  in  fee  simple  expectant  on  the  failure  of  issue  male  of  his 
body  of  and  in  his  estates  at  Denton,  Askwith,  Otley  and  Weston, 
and,  subject  thereto,  he  gave  his  reversion  of  and  in  the  same 
estates,  and  all  other  his  real  estates,  to  Wm.  Charlton  and 
Matthew  Wilson  and  their  heirs,  to  the  use  of  Viscount  Lascelles 
and  Sir  Wm.  Fowle  Middleton,  their  executors,  &c.  for  the  term  of 
1,000  years,  to  be  computed  from  the  day  of  his  death,  in  trust  for 
securing  the  yearly  rentcharge  of  400Z.,  and  upon  further  trust  (in 
case  there  should  be  no  son  or  sons  of  his  body  living  at  his  decease 
or  bom  afterwards,  or,  being  such  son  or  sons,  all  of  them  should 
die  under  21  without  leaving  issue  male),  to  raise  portions  and  pro- 
vide maintenance  for  any  daughter  or  daughters  of  the  testator ; 
and,  after  the  determination  of  the  term,  and,  in  the  meantime, 
subject  thereto  and  to  the  trusts  thereof,  to  the  use  of  the  testator*s 


(1)  Harrington  v.  Harrington  (1871)  L.  E.  5  H.  L.  87,  40  L.  J.  Ch.  706,  and 
eeepoatf  p.  313. 
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brother  Charles  Ibbetson  (who  afterwards  became  Sir  C.  Ibbetson,  Ibbbtson 
Bart.)  for  his  life,  with  remainder  to  trustees  and  their  heirs  during  ibbetson. 
the  life  of  Sir  G.  Ibbetson,  in  trust  to  preserve  the  contingent 
remainders  thereinafter  limited,  with  remainder  to  the  use  of  the 
first  son  of  Sir  C.  Ibbetson  in  tail  male,  with  divers  remainders 
over :  and  the  testator  bequeathed  to  Wm.  Charlton  and  Matthew 
Wilson,  their  executors  &c.,  all  his  plate,  pictures,  books  and  house- 
hold furniture  in  and  about  his  mansion-house  at  Denton  Park, 
upon  trust  to  permit  the  same  to  be  used  and  enjoyed  by  the  person 
and  persons  who,  for  the  time  being,  should  be  entitled  to  the 
I)08ses8ion  of  his  mansion-house  under  or  by  virtue  of  the  settle- 
ment made  upon  his  marriage  or  of  the  limitations  contained 
in  his  will,  until  a  tenant  in  tail  of  the  age  of  21  years  should  be  in 
possession  *of  his  mansion-house,  and  then  the  plate,  pictures,  [  *'i97  ] 
books  and  household  furniture  were  to  go  and  belong  to  such  tenant 
in  tail :  and  the  testator  gave  all  the  residue  of  his  personal  estate, 
after  payment  of  his  funeral  and  testamentary  expenses,  debts  and 
legacies,  to  the  person  who,  at  his  decease,  would  be  beneficially 
entitled,  in  possession,  to  his  mansion-house. 

The  testator  died  in  June,  1825,  without  leaving  any  issue,  but 
leaving  Alicia  Mary,  his  widow,  and  Sir  Charles  Ibbetson,  his 
brother,  him  surviving. 

Upon  the  testator's  death  Sir  C.  Ibbetson  entered  into  the 
possession  of  his  real  estates,  and  possessed  himself  of  the  plate, 
pictures,  books  and  household  furniture  in  and  about  the  mansion- 
house  at  Denton  Park. 

In  the  year  1837  Sir  Charles  Ibbetson  and  Charles  Henry 
Ibbetson,  his  eldest  son,  (who  attained  21  in  July,  1835)  suffered  a 
recovery  of  the  testator's  estates,  and  settled  them,  by  deeds  dated 
in  March  of  that  year,  on  Sir  Charles,  for  life,  with  remainders  to 
Charles  Henry  Ibbetson  and  his  first  and  other  sons,  in  strict 
settlement,  with  remainder  to  the  plaintiff,  who  was  Sir  Charles's 
second  son,  and  his  issue  male  in  like  manner. 

Sir  Charles  Ibbetson  died  on  the  9th  of  April,  1889,  leaving  his 
two  sons  and  a  daughter  him  surviving. 

The  bill  was  filed  by  the  second  son  against  Sir  Charles  Henry 
Ibbetson  the  eldest  son,  and  against  the  testator's  personal  repre- 
sentatives and  other  persons,  charging  that  the  trusts  declared,  by 
the  will,  of  the  plate,  *pictures,  books  and  household  furniture  in  [  ♦igs  ] 
and  about  the  mansion-house  at  Denton  Park,  was  void  for  remote- 
ness, and,  therefore,  those  articles  constituted  part  of  the  testator's 
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iBBBTsoN     general  residuary  personal  estate  and  ought  to  be  applied  in  payment 
iBBETsoy.     0^  ^is  debts  remaining  unpaid. 

Mr.  Knight  Bruce  and  Mr.  R.  Atkinson,  for  the  plaintiff,  [cited 
Lord  Smiiliamptm  v.  The  Marqtiis  of  Hertford  (i),  Mackworth  v. 
Hinxnmn  (2),  Tollemache  v.  Coventiy  (3),  Carry.  Lord  Erroll  (4),  and 
Marsliall  v.  Holloivay  (5).] 

Mr.  Jacob,  Mr.  Koe,  and  Mr.  Hodgson,  for  the  defendant  Sir 
Charles  Henry  Ibbetson : 

[  504  J  *     *     There  is,  first  of  all,  a  distinct  gift  of  the  chattels  for  the 

use  and  enjoyment  of  the  owners  of  the  mansion-house ;  and  the 
mention  of  a  tenant  in  tail  in  possession,  is  not  a  part  of  that  gift ; 
but  is  only  the  measure  of  the  period  during  which  the  testator 
intended  that  first  gift  to  endure.  Suppose  that  the  existence  of 
the  tenant  in  tail  and  his  attaining  21,  are  events  too  remote  for 
the  law  to  contemplate,  then  a  gift  of  property  until  those  remote 
events  happen,  is  equivalent  to  a  gift  for  ever. 

[They  cited  Phxpps  v.  Kelynge  (6)  and  Trafford  v.  Traford  (7).] 

[  512  ]  Some  stress  was  laid,  in  the  argument  on  the  other  side,  on  the 

omission,  in  this  will,  of  the  words :  **  so  far  as  the  rules  of  law  and 
equity  will  permit."  Those  words  may  be  important  in  determining 
the  character  of  the  bequest,  that  is,  whether  it  is  executory  or  not ; 
but  they  are  of  no  importance  in  determining  on  the  validity  or 
effect  of  it:  for,  in  The  Duke  of  Bridgeicater  v.  Egerton{s),  and 
Foley  V.  Bumell{9),  and  in  other  cases  on  heir-looms,  those  words 
were  omitted. 

In  this  case  Sir  Charles  Henry  Ibbetson  was  bom  at  the  time 
when  the  will  was  made,  and,  consequently,  long  before  the  testator's 
death  :  he,  therefore,  is  clearly  within  the  line  of  perpetuity :  and, 
as  he  answers  the  description  of  tenant  in  tail  in  possession  of  the 
mansion-house  of  the  age  of  21,  the  chattels  in  question,  to  the  use 
of  which  the  late  Sir  Charles  was  entitled  during  his  life,  are  now 
absolutely  vested  in  him.  But  suppose  that  it  were  possible  to 
say  that  the  time  has  not  yet  arrived  when  there  is  a  tenant 
in  tail  in  possession  of  the  age  of  21,  still  the  chattels  are  to  be 
used  and  enjoyed  by  the  person  for  the  time  being  in  possession 

(1)  13  K.  R.  18  (2  V.  &  B.  54).        (6)  13  E.  R.  16  (2  Y.  &  B.  57,  «.)• 

(2)  44  R.  R.  309  (2  Keen,  658).        (7)  3  Atk.  347. 

(3)  37  R.  R.  260  (2  CI.  &  Fin.  611).    (8)  2  Ves.  Sen.  121 ;  and  1  Br.  G.  C. 

(4)  8  R.  R.  394  (14  Ves.  478).  280,  n. 

(5)  19  R.  B.  94  (2  Swanst.  432).       (9)  1  Br.  C.  C.  274. 
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of  the  mansion-house.     That  person  is  the  present  Sir  Charles     Idbetson 
Henry :   and,  he  having  once   become   entitled   to   the   chattels,     ibbktson. 
there  is  no  valid  gift  over  by  which  they  can  be  taken  away  from 
him.      Consequently,  in  any  view  of  the  case,  they  are  now  his 
property.    *     *     * 

Mr.  Turner  appeared  for  the  executors.  [^13] 

The  Vice-Chancbllor  : 

On  the  11th  of  October,  1814,  Sir  Henry  Carr  Ibbetson  made  his 
will.  At  that  time,  by  virtue  of  a  setilement  made  on  his  marriage 
with  Lady  Alicia  Mary  Ibbetson,  his  mansion-house  at  Denton  Park 
stood  settled  to  the  use  of  himself  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
first  and  other  sons  of  the  marriage,  severally  and  successively,  in 
tail  male,  with  remainder  to  the  use  of  Sir  Henry  Carr  Ibbetson 
in  fee. 

By  his  will,  Sir  Henry  Carr  Ibbetson  devised  the  reversion  in  fee 
of  his  mansion-house,  to  the  use  of  his  brother,  the  late  Sir  Charles 
Ibbetson,  for  his  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  Sir  Charles  Ibbetson,  severally  and  successively,  in  tail  male, 
with  remainder  to  the  use  of  his  brother,  John  Thomas  Ibbetson,  in 
like  manner  in  strict  settlement,  with  remainder  to  the  use  of  his 
own  daughters,  severally  and  successively,  in  tail  male,  with 
several  remainders  over  for  life  and  in  tail,  with  remainder  to  his 
own  right  heirs.  He  then  gave  in  the  words  following:  "I  give 
and  bequeath  unto  William  Charlton  and  Matthew  Wilson,  their 
executors,  administrators  and  assigns,  all  my  plate,  pictures,  books 
and  household  furniture  in  and  about  my  mansion-house  at  Denton 
Park,  upon  trust  to  permit  the  same  to  be  used  and  enjoyed  by  the 
^person  and  persons  who,  for  the  time  being,  shall  be  entitled  in  [  *oi4  ] 
possession  to  my  said  mansion-house  under  or  by  virtue  of* the 
settlement  made  upon  my  marriage  or  of  the  limitations  contained 
in  this  my  will,  until  a  tenant  in  tail  of  the  age  of  21  years  shall  be 
in  the  possession  of  my  said  mansion-house,  and  then  the  said  plate, 
pictures,  books  and  household  furniture  are  to  go  and  belong  to 
sach  tenant  in  tail.  I  give  and  bequeath  all  the  rest  and  residue 
of  my  personal  estate  and  effects,  after  payment  of  my  just  debts, 
funeral  and  testamentary  expenses  and  legacies,  and  subject  thereto, 
unto  the  person  who,  at  my  decease,  will  be  beneficially  entitled,  in 

20—2 
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iBBETsoN     possession,  to  my  said  mansion-house  at  Denton  Park:    and   I 
iBBETsoN.     constitute  and  appoint  my  said  brother,  Charles  Ibbetson,  executor 
of  this  my  will." 

He  afterwards  made  a  codicil  not  affecting  the  mansion-house, 
the  specific  gift  or  the  residuary  bequest,  and  died  in  1825  without 
issue.  In  September,  1825,  the  will  was  proved  by  Sir  Charles 
Ibbetson,  who,  on  the  testator's  decease,  became  beneficially  entitled, 
in  possession,  to  the  mansion-house,  and  consequently  was  his 
residuary  legatee.  He  has  died  lately.  Before  the  testator's 
death,  the  present  Sir  Henry  Charles  Ibbetson,  the  eldest  son 
of  Sir  Charles  Ibbetson,  was  born,  and  has  now  attained  the  age 
of  21  years. 

The  question  is,  who  became  entitled  to  the .  subjects  of  the 
specific  gift  ? 

The  words  in  this  case  are  singular  and  unlike  the  words  in  any 
other  case.  The  gift  is  in  the  form  of  a  simple  declaration  of  trust, 
not  requiring  any  settlement  to  be  executed.  It  has  no  such  quali- 
fying words  as  are  found  in  the  case  of  Gower  v.  Grosvenor  and 
other  cases,  namely:  "as  far  as  they  can  by  law,"  or,  "as  far  as 
[  •sis  ]  *the  rules  of  law  and  equity  will  permit."  The  gift  referring  to 
the  limitations  of  the  mansion-house  in  the  settlement  and  in  the 
will,  meant  to  pass  the  chattels  in  succession :  but  the  trust  is  so 
expressed  that,  if  it  were  literally  carried  into  effect,  it  might  have 
happened,  to  use  the  expression  of  Lord  Eldon  in  Ware  v.  PolhiU, 
that  no  tenant  in  tail  of  the  age  of  21  years  might  have  been  in 
possession  of  the  mansion-house  for  two  centuries,  and,  conse- 
quently, the  absolute  interest  in  the  plate  and  other  articles,  would 
not  have  vested  during  that  time.  In  Marshall  v.  Hollotcay,  the 
same  great  authority  says :  "  The  trust  in  this  case  for  accumu- 
lation, I  think  bad  ;  because  it  may  last  for  ages :  "  and,  under  the 
will  of  Sir  Henry  Carr  Ibbetson,  the  suspension  of  the  vesting  of 
the  chattels,  might  have  endured  for  ages. 

The  fact  that  a  tenant  in  tail  of  the  age  of  21  years,  has  become 
possessed  of  the  mansion-house  within  the  space  of  21  years  from 
the  death  of  the  testator,  is  immaterial:  for  the  validity  of  the  gift 
must  be  determined  by  considering  how  it  stood  at  the  death  of  the 
testator ;  and,  unless  it  was  then  such  as  that,  if  it  ever  took  effect 
at  all,  it  must,  of  necessity,  have  vested  the  absolute  interest  in 
some  one  within  the  period  allowed  by  law,  it  was  bad  then  and  must 
be  so  now.  For,  as  Sir  William  Grant  said  in  Lord  Southampton 
V.   Marquis  of  Hertford:   "An    executory    devise    exceeding    the 
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allowed  limits,  is  void  in  toto.*'     And,  in  ToUeiiiache  v.  Earl  of     Ibbetson 

Coventry,  Lord  Brougham  says :  "  To  argue  from  the  fact  that  the     ibbktson. 

person  was  in  esse  at  the  date  of  the  will  who  became  Lord  Vere,  is 

to  rely  upon  an  accident.     The  event  might  have  been  otherwise. 

He  would  not,  ex  necessitate,  answer  the  description  within  the 

allowed  period.     The  estate  mast  be  certain,  so  as,  within  the  time, 

to  vest  in  the  person  described."    And,  after  *the  fullest  considera-       [  •516  ] 

tion,  I  am  of  opinion  that,  so  far  as  the  gift  was  framed  to  toke 

effect  after  the  death  of  Sir  Charles  Ibbetson,  it  was  void.     Whether 

it  was  good  as  a  gift  to  him  for  life  only  and  void  as  a  gift  in 

remainder  after  his  death,  or  whether  it  might  be  construed  as  a 

gift  absolutely  to  Sir  Charles  Ibbetson,  according  to  what  seems  to 

have  been  the  opinion  of  Lord  Brougham  upon  the  gift,  in  Lord 

Vere's  will,  to  the  third  Lord  Vere,  it  is  not  necessary  to  decide ; 

because  Sir  Charles  Ibbetson  was  residuary  legatee. 

Upon  the  whole,  I  think  that,  under  the  will  of  Sir  Henry  Carr 
Ibbetson,  Sir  Charles  took  absolutely  tht  subjects  of  the  specific  gift. 

The  decree,  which  was  dated  the  8th  of  May,  1840,  declared  that 
the  bequest  of  the  plate,  pictures,  books  and  household  furniture 
contained  in  the  will,  so  far  as  it  was  intended  to  take  effect  from 
and  after  the  death  of  Sir  Charles  Ibbetson,  was  void ;  and  that  the 
plate,  pictxures,  books  and  household  furniture  fell  into  and  formed 
part  of  the  testator's  residuary  personal  estate  from  and  after  the 
death  of  Sir  Charles  Ibbetson :  and  it  was  referred  to  the  Master  to 
inquire  and  state  to  the  Court  what  the  plate,  pictures,  books  and 
household  furniture  consisted  of,  and  which  of  them,  or  what  part 
thereof,  were  taken  possession  of  by  the  defendant  Sir  Charles 
Henry  Ibbetson,  as  mentioned  in  his  answer.  And  it  was  ordered 
that  the  defendant  Sir  Charles  Henry  Ibbetson  should  deliver  up 
such  of  the  plate,  pictures,  books  and  household  furniture  as  were 
so  taken  possession  of  by  him,  to  the  defendants  Johh  Thomas 
Selwyn  and  Dame  Alicia  Mary  Ibbetson,  the  executor  and  executrix 
of  the  testator  Sir  Henry  Carr  Ibbetson  (i). 

The  defendant.  Sir  Charles  Henry  Ibbetson,  appealed  from  his  [  5  My.,&  Cr. 

26  1 

Honour's  decree  [as  reported  in  5  My.  &  Cr.  p.  26] .     The  case  was  ■' 

argued,  at  great  length,  before  the  Lord  Chancellor,  by  Mr.  Jacob, 
Mr.  Bethell,  Mr.  Koe,  and  Mr.  Hodgson,  in  support  of  the  appeal  ; 
and  by  Mr.  Turner  and  Mr.  li.  Atkinson,  in  support  of  the  decree  ; 

(1)  So  in  brief. 
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IBBETBON     and  by  Mr.  Richards  and  Mr.  Loftus  Wigram  for  parties  in  the 
iBBETsoN.    same  interest  as  the  plaintiff. 

iVor.  19.      The  Lord  Chancellor  : 

I  am  of  opinion  that  the  Vicb-Chancellor's  judgment  must  be 
affirmed.    The  claim,  under  the  gift  to  the  first  tenant  in  tail  of  the 

[  *27  ]  age  of  twenty-one  *who  should  be  in  possession  of  the  testator's 
mansion-house,  is  clearly  too  remote.  There  might  be  successive 
tenancies  in  tail,  lasting  for  any  number  of  years,  without  any  one 
tenant  in  tail  in  possession  attaining  twenty-one ;  and  as  the  estate 
could  not  remain  suspended,  if  such  contingency  should  not  happen 
within  the  period  limited  by  the  rule  of  law,  so  the  possibility  of 
such  contingency  not  happening  within  the  limited  period  renders 
the  gift  void,  although  the  contingency  has,  in  fact,  happened 
within  that  period.  The  title,  however,  upon  ^^hich  the  appellant 
principally  relied  was  the  preceding  direction,  that,  until  this 
contingency  should  happen,  the  property  should  be  used  and 
enjoyed  by  the  persons  for  the  time  being  entitled  in  possession 
to  the  mansion-house,  by  virtue  of  the  limitations  in  the  settlement 
or  will. 

Under  those  limitations,  the  appellant's  father  was  tenant  for  life 
in  possession  until  his  death  in  1839  ;  and  he,  the  son,  never,  under 
this  direction,  had  any  interest  in  the  property ;  because,  the  moment 
at  which,  by  his  father's  death,  he,  for  the  first  time,  answered  the 
description  of  a  person  entitled  in  possession  to  the  mansion-house, 
at  that  moment,  he  being  a  tenant  in  tail  in  possession  of  the  age  of 
twenty-one,  the  event  happened  which  determined  the  application 
of  the  rents  under  the  former  direction :  nor  could  the  case  have 
been  different  if  the  appellant  had,  at  the  time,  been  a  tenant  in 
tail  in  possession  and  under  twenty-one;  because,  although  the 
clause  in  the  will  respecting  the  chattels  refers  to  the  limitation  of 
the  real  estate,  for  the  purpose  of  describing  the  person  who  was 
to  have  the  use  and  enjoyment  of  them,  and,  therefore,  if  that  had 
been  the  whole  of  the  direction,  would  have  given  the  absolute 
property  in  the  chattels  to  the  first  tenant  in  tail  of  the  land,  yet 

[  ♦28  ]  that  could  not  have  been  the  *result  of  the  direction  in  this  case, 
for  it  does  not  refer  to  the  limitations  of  the  land  for  the  purpose  of 
adopting  them  as  to  the  chattels,  but  introduces  this  important 
difference,  that  all  interests  prior  to  any  tenant  in  tail  attaining 
twenty-one,  shall  be  liable  to  be  defeated  by  the  happening  of  that 
event ;  so  that  if  the  limitations  are  to  be  considered  as  repeated  in 
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the  clause  respecting  the  chattels,  they  must  be  so  repeated  with  Ibbbtson 
the  alterations  the  testator  has  directed,  and  they  would  therefore  ibbbtson. 
stand  thus — to  be  used  and  enjoyed  by  the  appellant's  father  for  his 
life,  and  after  his  death  by  the  person  then  entitled  in  possession  to 
the  mansion-house,  until  some  tenant  in  tail  of  the  age  of  twenty- 
one  should  be  in  possession  thereof,  and  tfien  to  go  and  belong  to 
such  tenant  in  tail.  Upon  this  point,  Trafford  v.  Trafford(i)  is 
strongly  in  point.  The  appellant  cannot  claim  as  tenant  in 
tail  in  possession  of  twenty-one  years  of  age,  because  that  limi- 
tation is  too  remote ;  nor  under  the  intermediate  gift,  because  that 
determined  by  there  being  a  tenant  in  tail  in  possession  of  the  age 
of  twenty-one. 

In  The  Duke  of  Newcastle  v.  Lady  Lincoln  (2)  Lord  Bosslyn 
observed  upon  the  difference  between  contracts  for  settlements  and 
wills,  saying  that  the  Court  is  not  to  do  for  a  testator  all  that  can 
be  done  by  law,  but  no  more  than  what  he  has  intended  to  be  done, 
and  according  to  the  common  acceptation  of  the  terms.  That 
observation  applied  to  the  ordinary  case  of  chattels  being  given  by 
will  to  go  according  to  the  limitations  of  land,  in  which  .case  they 
vest  absolutely  in  the  first  tenant  in  tail ;  but  it  is  competent  for  the 
testator  to  prevent  such  consequence,  and  that,  in  my  opinion,  he 
has  done  in  this  case.  It  may  be  said  that  if  the  gift  to  ^the  first  [  *29  J 
tenant  in  tail  in  possession  at  21  is  too  remote,  so  must  be  the 
direction  for  the  application  of  the  rents  till  that  event  should 
happen.  If  there  be  this  objection  to  the  direction  which  the 
testator  has  made  in  his  will,  it  will  afiford  no  reason  for  intro- 
ducing into  the  will  a  gift  of  an  estate  tail  which  he  not  only 
has  not  directed,  but  was  evidently  anxious  to  avoid.  The  gift 
to  a  tenant  in  tail  in  possession  at  21  negatives  any  intention 
of  benefiting  anyone  who  should  not  answer  the  whole  of  this 
description. 

It  was  said  that  the  decree  is,  at  all  events,  wrong  in  declaring 
the  gift  void  after  the  death  of  Sir  Charles  Ibbetson,  the  appellant's 
father,  who  was  the  residuary  legatee.  This  is  not  an  objection 
which  this  appellant  can  urge,  and  the  representatives  of  Sir  Charles 
Ibbetson  have  not  appealed. 

The  appeal  must  be 

Dismissed  with  costs. 

(1)  3  Atk.  347.  (2)  4  B.  B.  31  (3  Ves.  387). 
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MANGLES  V.  The  GEAND  COLLIER  DOCK  COY. 

(10  Simons,  519—541 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  177;  4  Jur.  333.) 
[See  Preston  v.  The  Grand  Collier  Dock  Coy,,  11  Simons,  827.', 
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PERKIN  V.  STAFFORD. 

(10  Simons,  562—563.) 

If  some  of  the  defendants  in  a  foreclosure  suit  disclaim,  the  Court  will 
decree  them  to  be  foreclosed,  and  not  simply  dismiss  the  bill  as  against 
them. 

The  original  bill  was  filed,  by  the  personal  representative  of  the 
mortgagee  against  the  mortgagor,  to  foreclose  a  mortgage,  for  500 
years,  of  certain  tenements  in  the  borough  of  Soathwark.  The 
defendant  appeared  to  the  bill,  but  died,  before  he  had  answered  it, 
having  devised  the  mortgaged  premises  to  William  Stafford  in  fee, 
in  trust  for  his  widow,  Mary  Ann  Stafford,  and  appointed  them 
executor  and  executrix  of  his  will.  The  plaintiff,  thereupon,  filed  a 
bill  of  revivor  and  supplement  against  William  Stafford,  Mary  Ann 
Stafford  and  Thomas  Stafford,  the  younger  (the  testator's  heir) ; 
and  they  put  in  a  joint  and  several  answer,  admitting  the  plain- 
tiff's title  and  the  will,  but  disclaiming,  on  the  part  of  the  widow 
and  heir,  any  interest  in  the  mortgaged  premises  or  the  equity  of 
redemption  thereof. 

Mr.  Oirdlestone^  for  the  plaintiff,  contended  that  a  decree  of 
foreclosure  ought  to  be  made  against  the  two  defendants  who  had 
disclaimed,  as  well  as  against  the  other  defendant.  He  referred  to 
2  Danieirs  Prac.  235,  236,  and  also  to  Collins  v.  Shirley  (i)y  and 
Ablett  V.  Edwards  (2). 

Mr.  Wakefield^  for  the  defendants,  contended  that  a  decree 
of  foreclosure  ought  not  to  be  made  against  the  defendants  who 


(1)  32  K.  E.  307  (1  Buss.  &  My. 
638);  Reg.  Lib.  A.  1839,  fol.  2326. 

(2)  Not  reported.  Bolls,  3rd  June, 
1840. 

The  decree  in  Collins  v.  Shirley,  after 
reciting  that  two  of  the  defendants  had 
disclaimed  any  interest  in  the  mort- 
gaged premises,  decreed  that  they 
should  be  foreclosed.  It  then  directed 
an  account  of  the  principal  and  interest 
due  on  the  mortgage,  &c.,  and  decreed 


that,  on  non-payment,  by  the  defen- 
dant who  had  not  disclaimed,  of  the 
amount  found  due  and  of  the  plain- 
tiff's costs,  within  the  usual  txme» 
that  defendant  should  be  foreclosed. 

The  deci'ee  in  Ablett  v.  EdwartUy 
recited  and  decreed  in  like  manner, 
except  that  it  ordered  the  plaintiff  to 
pay  the  disclaiming  defendants  costs, 
and  add  them  to  the  mortgage-debt. 
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had  disclaimed,  but  that  the  bill  ought  to  be  dismissed,  as  against       Perkin 
them,  with  costs.  Stafford. 

The  Vicb-Chancellor  held  that  the  plaintiflf  was  entitled  to  have 
a  decree  of  foreclosure  made  against  the  defendants  who  had 
disclaimed,  as  it  was  of  essential  importance  to  his  title. 

The  minutes  of  the  decree,  after  reciting  that  the  widow  and 
heir  had,  by  their  answer,  disclaimed  all  interest  in  the  premises, 
proceeded  to  foreclose  them ;  and  then  directed  an  account  to  be 
taken  of  the  principal  and  interest  due  on  the  mortgage,  &c.,  and 
decreed  that,  on  non-payment  thereof  and  of  the  plaintiff's  costs 
within  the  usual  time,  William  Stafford  should  be  foreclosed. 


BANKES    V.    The   BARONESS    LE   DESPENCER,   an 
Infant,  and  Others  (I). 

(10  Simons,  576—594 ;    S.  C.  9  L.  J.  (N.  S.)  Ch.  185 ;  4  Jur.  601 ;  further 
directions  U  Sim.  508—526;  7  Jur.  210.) 

Lord  Le  Despencer  being  seised  of  the  ancient  barony  of  Le  Despencer 
in  fee,  conveyed  real  estates  to  trustees,  in  trust,  after  the  death  of  him- 
self and  his  eldest  son,  to  settle  the  estates  to  the  use  of  such  persons,  for 
such  estates,  and  in  such  manner  that  the  same  should,  so  far  as  the  law 
would  permit,  be  strictly  settled  so  as  to  go  along  with  the  dignity  of 
Le  Despencer,  so  long  as  the  person  possessed  of  the  same  dignity  should 
be  a  lineal  descendant  of  the  settlor,  and  be  held  and  enjoyed  by  the  person 
for  the  time  being  possessed  of  the  same  dignity,  and  being  such  lineal 
descendant  as  aforesaid;  and  that,  during  every  suspension  or  abeyance 
of  the  same  dignity,  within  the  limits  prescribed  by  law  for  strict  settle- 
meats,  the  rents  of  the  estates  might  be  equally  divided  amongst  the  co-heii's 
per  stirpes  of  the  person  or  piirsons  respectively,  by  reason  of  whose  death 
or  deaths  without  issue  male,  such  suspension  or  abeyance  should  be,  for 
the  time  being,  occasioned. 

Held,  that  the  above  trust  was  not  void  for  remoteness ;  and  on  further 
directions  the  form  of  a  proper  settlement  was  settled  and  approved  by  the 
Yice-ChanceUor. 

By  indentures  of  lease  and  appointment  and  release,  of  the  7th  and 
8th  of  Aogast,  1826,  [certain  manors,  messuages,  and  other  hef edita- 
ments  in  the  county  o{  Kent,  were  limited]  to  the  use  of  Thomas  Lord 
Le  Despencer  and  his  assigns,  for  his  life,  without  impeachment  of 
waste  (except  voluntary  waste)  and,  immediately  after  the  decease 
of  Thomas  Lord  Le  Despencer,  to  the  use  of  Thomas  Stapleton  and 


1840. 

Marc?i  6,  6, 

10. 

Shadwell, 
V.-C. 

1843. 

Jan. 14,24,25. 

Feb.  13. 

Further 
Directions. 

Shadwell, 
V.-C. 
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(1)  Stanley  T.  C<m/«/mrfi<(1870)  L.  E. 
10  Eq.  259,  39  L.  J.  Ch.  650,  23  L.  T. 


761 ;  Sackn'Ue  West  v.  Tlolmendale  (1870) 
L.  K.  4  H.  L.  543,  39  L.  J.  Ch.  505. 
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his  assigns,  for  his  life,  without  impeachment  of  waste  (except 
voluntary  waste),  and  immediately  after  the  decease  of  the  survivor 
of  them,  to  the  use  of  the  Earl  of  Boden,  H.  B.  Fakenham,  and  the 
plaintiffs  W.  J.  Bankes  and  J.  H.  T.  Stapleton,  their  heirs  and 
assigns,  in  trust  that  they  should,  with  all  convenient  speed  after 
the  decease  of  the  survivor  of  Thomas  Lord  Le  Despencer  and 
Thomas  Stapleton,  convey,  settle  and  assure  all  and  smgular  the 
^manors  and  other  hereditaments  thereinbefore  appointed,  granted 
and  released,  to  the  use  of  such  persons,  for  such  estates,  and 
with,  under  and  subject  to  such  powers,  provisoes,  declarations  and 
agreements,  and  in  such  manner,  *  *  that  the  same  estates 
should,  so  far  as  the  law  would  permit,  be  strictly  settled  so  as 
to  go  along  with  the  dignity  of  Le  Despencer,  so  long  as  the  person 
possessed  of  the  same  dignity  should  be  a  lineal  descendant  of  the 
said  Thomas  Lord  Le  Despencer,  and  be  held  and  enjoyed  by 
the  person  for  the  time  being  possessed  of  the  same  dignity,  and 
being  such  lineal  descendant  as  aforesaid ;  and  that,  during  every 
suspension  or  abeyance  of  the  same  dignity,  within  the  limits 
prescribed  by  law  for  strict  settlements,  the  rents  and  profits  of 
the  same  premises  should  or  might  be  equally  divided  amongst 
the  co-heirs,  per  stU-pes,  of  the  person  or  persons  respectively  by 
reason  of  whose  death  or  deaths  without  issue  male,  such  suspen- 
sion or  abeyance  should  be,  for  the  time  being,  occasioned.  *    *    ♦ 

Thomas  Stapleton  died  on  the  1st  cf  June,  1829,  leaving  issue 
one  child  only,  the  defendant  Baroness  Le  Despencer.  Thomas 
Lord  Le  Despencer  died  on  the  3rd  of  October,  1831.  After 
Lord  Le  Despencer's  death,  the  plaintiffs  who,  by  the  disclaimer 
of  Lord  Boden  and  H.  B.  Fakenham,  had  become  the  sole 
trustees  of  the  indenture  of  the  8th  August,  1826,  [instituted  this 
suit]  against  all  the  surviving  lineal  descendants  of  the  late  Lord 
Le  Despencer,  praying  that  the  trusts  of  the  indenture  of  the 
8th  of  August,  1826,  might,  so  far  as  was  accessary,  be  carried 
into  execution  under  the  decree  of  the  Couri ;  and  that  the  rights 
and  interests  of  all  parties  in  the  manors  and  hereditaments, 
might  be  declared,  and  that  a  proper  settlement,  conversance  and 
assurance  thereof  in  pursuance  of  the  trusts  of  the  indenture, 
might  be  settled,  prepared  and  executed  under  the  direction  of 
the  Court. 

By  the  decree  at  the  hearing,  the  following,  amongst  other 
inquiries,  were  directed:  In  what  manner  the  Barony  of  Le 
Despencer  was  created,  and  who  was  then  entitled  to  the  same, 
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and  to  whom,  and  in  what  manner  the  same  stood  limited  and 
was  descendible:  what  lineal  descendants  of  Thomas  Lord  Le 
Despencer  were  living  at  each  of  the  three  periods  after  mentioned, 
namely,  the  date  of  the  indenture  of  the  8th  of  August,  1826,  at 
Lord  Le  Despencer's  death,  and  at  the  date  of  ''^the  report,  and 
which  of  them  might  succeed  to  the  dignity  of  Le  Despencer. 

The  Master  found  that  the  Barony  of  Le  Despencer  was  created, 
by  writ  of  summons,  in  the  person  of  Hugh  Le  Despencer,  Chief 
Justice  of  England^  in  the  49  Hen.  III.,  and  was,  afterwards, 
restored  and  confirmed,  by  letters  patent  of  2  Jas.  L,  in  the  person 
of  Maria  Fane,  only  daughter  and  heiress  of  Henry  Baron  of 
Abergavenny,  who  was  a  lineal  descendant  from  Hugh  first  Baron 
Le  Despencer;  and  that  it  was  descendible  to  her  heirs  general. 
The  Master  further  found  that,  at  the  date  of  the  indenture  of  the 
8feh  of  August,  1826,  Lord  Le  Despencer  had  four  sons  and  five 
daughters  living ;  that  all  of  them  were  living  at  his  death,  except 
his  three  eldest  sons,  of  whom  the  second  alone  had  died  without 
i?.sae;  and  that  all  his  other  children  (except  one  of  his  daughters, 
who  had  died  without  issue)  were  living  at  the  date  of  the  report ; 
and  that  Lord  Le  Despencer  had  several  grandchildren  living  at 
each  of  the  before-mentioned  periods ;  and  that  all  his  issue  then 
living,  might  succeed  to  the  dignity.  It  appeared  too,  from  the 
report,  that  the  co-heirs  presumptive  of  the  Baroness  Le  Despencer, 
were  the  four  daughters  of  the  late  Lord's  third  son,  and  that 
his  fourth  and  only  surviving  son  had  issue  two  sons  and  two 
daughters. 

The  cause  now  came  on  to  be  heard  for  further  directions. 


Bakkes 

r. 
.     Lb 
Despencer. 
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3/r.  G.  Richards  and  Mr.  Folletty  for  the  plaintiffs,  the  trustees 
of  the  deed  of  the  8th  August,  1826. 

Mr.  Knight  Bruce  and  Mr.  Loftm  Wigram,  for  Sir  Francis 
Jarvis  Stapleton,  the  youngest  and  only  surviving  son  of  the  late 
Lord  Le  Despencer. 


Mr.  Wigram  and  Mr.  Sharpe  appeared  for  the  daughters  of  the 
late  Lord  Le  Despencer,  and  their  husbands. 


[585] 


Mr.  Jacob  and  Mr.  Tyrrell,  ior  the  Baroness  Le  Despencer, 
who  was  born  at  the  date  of  the  deed  of  August,  1826. 
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Bakkes  Mr.  Girdlestone  and  Mr.  Lee,  for  the  four  daughters  and  only 

Le  issue  of  the  late  Lord  Le  Despencer's  third  son,  three  of  whom 

^T  sseT^*   ^®^®  ^^^  ^*  *^®  ^^*®  ^*  *^®  ^®®^  ^*  August,  1826. 


[  589  ]  Mr.  Knight  Bruce,  in  reply,  said  that  either  the  direction  for 

making  the  settlement,  could  not  be  carried  into  effect  at  all,  or 
that  the  utmost  that  the  Court  could  do,  was  to  give  a  life  estate 
to  the  Baroness :  that  it  could  not  give  her  an  estate  tail,  as  it  was 
impossible  so  to  mould  that  estate  as  to  make  it  go  along  with 
the  title. 

March  10.       ThE  ViCE- CHANCELLOR  ". 

Since  this  case  was  opened,  I  have  had  time  to  look  into  the 
question,  and  my  opinion  remains  the  same  as  it  was  from  the 
first,  namely,  that  it  is  a  case  in  which  it  is  the  duty  of  the  Court 
to  try  to  give  effect  to  the  intention  of  the  parties  by  making  a 
settlement. 

The  words  of  the  trust  on  which  the  question  arises,  are  that 
the  trustees  should,  after  the  decease  of  the  survivor  of  Lord  Le 
Despencer  and  Thomas  Stapleton,  convey,  settle  and  assure  all 
the  manors  and  other  hereditaments  thereinbefore  apppointed, 
granted  and  released,  to  the  use  of  such  persons,  for  such  estates, 
and  with,  under  and  subject  to  such  powers,  provisoes,  declarations 
and  agreements,  and  in  such  manner,  in  all  respects,  consistently 
with  and  in  order  to  effect  the  intention  of  the  settlors,  that  the 
same  estates  should,  so  far  as  the  law  would  permit,  be  strictly 
settled  so  as  to  go  along  with  the  dignity  of  Le  Despencer,  so  long 
[  *590  ]  as  the  person  possessed  of  the  same  dignity,  should  be  a  *lineal 
descendant  of  the  said  Thomas  Lord  Le  Despencer  and  be  held 
and  enjoyed  by  the  person  for  the  time  being  possessed  of  the 
same  dignity  and  being  such  lineal  descendant  as  aforesaid. 

If  it  had  stopped  here,  there  would  have  been  no  doubt  that 
the  Court  would  have  directed  a  settlement  to  be  framed  for  the 
purpose  of  effectuating  the  general  intention  of  the  parties,  the 
meaning  of  which  no  human  being  can  doubt.  .Many  instances 
may  be  found  in  which  the  Court  has  given  effect  to  the  intentions 
of  parties  expressed  in  the  like  general  manner. 

In  The  Countess  of  Lincoln  v.  The  Duke  of  Neiccastle  (i),  for 
example,  it  was  not   even   suggested   that   the  Court  could    not 

(1)  4  R.  B.  31  (12  Yes.  218). 
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execute  a  cbvenant,  in  a  marriage  settlement,  to  settle  leasehold 
estates,  so  as  to  go  along  with  real  estates,  so  far  as  the  law  would 
allow ;  but  the  question  was  in  what  manner  the  covenant  ought 
to  be  executed.  Lord  Eldon,  in  that  case,  did  not  object  to  the 
decree  because  it  had  directed  a  settlement ;  nor  did  he  object  to 
the  House  of  Lords  reforming  the  decree ;  but  he  objected  to  the 
alteration  proposed  to  he  made,  by  Lords  Erskine  and  Ellen- 
BORouoH,  in  the  decree  as  it  originally  stood. 

There  is  another  instance  of  the  Court  carrying  such  a  general 
intention  into  eflfect  in  the  case  of  Woolmore  v.  Burrows.  There 
the  direction  was  that  the  residue  of  the  testator's  fortune  should 
be  laid  out  in  land  as  contiguous  as  practicable  to  Stradone  in 
Ireland,  to  be  added  and  closely  entailed  to  the  family  estate  then 
in  the  possession  of  the  testator's  relative  Thomas  Burrows :  ^and, 
by  a  codicil,  the  testator  added  that  his  object  in  wishing  to 
improve  the  Stradone  estate,  was  to  have  a  head  to  the  family,  who, 
he  hoped,  would  be  kind  and  attentive  to  the  different  branches. 
And  then  he  directed  that,  if  Thomas  Burrows  should  die  without 
leaving  male  issue  or  dispose  of  Stradone  out  of  the  family  line,  the 
residue  of  his  fortune  should  go  over  to  Arnold  Burrows,  or  his 
nearest  relative  in  the  male  line.  On  the  hearing  of  the  cause  for 
further  directions,  it  was  referred  to  the  Master  to  approve  of  a 
proper  settlement  of  the  estates  then  purchased  and  thereafter  to 
be  purchased  with  the  testator's  residuary  estate,  upon  the  uses 
and  trusts  and  according  to  the  directions  expressed  in  the  will 
and  codicil.  The  Master  approved  of  a  settlement  accordingly. 
The  defendants,  however,  objected  to  the  settlement  on  several 
grounds ;  and  they  excepted  to  the  Master's  report.  The  exceptions 
Nvere  argued  before  Sir  A.  Hart,  V.-C.  :  and  it  has  always  struck 
me  that  the  observations  made,  by  that  able  Judge,  in  deciding  on 
those  exceptions,  were  extremely  good ;  and,  in  my  opinion,  they 
are  applicable  to  the  present,  and,  indeed,  to  every  other  case  of  the 
same  nature.  He  says :  ''  It  often  happens  that  the  Court  is  called 
on  to  expound  a  meaning  and  execute  a  purpose,  which  the  testator 
himself  could  not  have  explained  in  their  detail ;  and  the  Court  is 
then  driven  to  the  necessity  of  giving  such  directions  as  it  con- 
ceives to  be  nearest  to  a  probable  and  rational  purpose  in  the 
testator's  mind."  Then  Sir  A.  Hart  states  the  words  of  the  will, 
and  proceeds  as  follows :  "  The  important  words  *  closely  entailed,' 
would  require  the  limitations  to  be  as  strict  as  the  rules  of  law 
would  permit;   and  every  person  in  esse  at  the  testator's  death, 
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bankes  must  have  taken  a  life  estate  and  no  more."  Then  he  says: 
Le  "In  giving  effect  to  the  executory  directions  of  a  will,  the  *Court 

^^•sgTl"^  will  guard  all  rights  by  restrictions  and  covenants  in  the  way  of 
limitations." 

The  case  of  Lord  Dorchester  v.  Lord  Effingham  was  as  follows : 
Lord  Dorchester  having  settled  certain  estates,  which  he  had 
purchased,  on  his  sons  and  their  issue,  so  as  to  make  the  sons 
tenants  for  life  and  their  sons  tenants  in  tail,  and  having  a  general 
power  of  revocation  and  new  appointment  by  deed  or  will,  did, 
by  his  will,  use  this  expression:  '^all  my  landed  estates  to  be 
attached  to  my  title  as  closely  as  possible."  The  next  Lord 
Dorchester  filed  a  bill  immediately  after  the  death  of  the  former 
Lord,  who  was  his  grandfather,  and,  after  setting  forth  the  deeds 
which  contained  the  limitations,  he  prayed  that  he  might  be  declared 
to  be  tenant  in  tail  of  the  settled  estates  under  the  limitations 
of  the  deeds.  So  far  as  that  point  was  concerned,  he  was  opposed 
by  those  who  took  other  interests;  and  the  result  was  that  the 
Court  declared  that,  by  the  effect  of  the  will,  the  estate  tail  of 
the  plaintiff  Lord  Dorchester  in  the  settled  estates,  and  the  estates 
tail  of  all  the  other  male  issue,  were  reduced  to  estates  for  life, 
with  remainders  to  their  first  and  other  sons  in  tail  male:  and 
it  was  ordered  that  the  timber-money  and  the  testator's  residuary 
personal  estate,  should  be  laid  out  in  lands  to  be  settled  to  the 
same  uses  as  the  other  estates  were  subject  to,  under  the  settle- 
ments and  according  to  the  operation  and  effect  before  declared 
of  the  testator's  will.  So  that  the  Court,  in  that  case,  decided 
what  was  the  effect  of  the  very  general  words  used  by  the  testator  ; 
and  directed  the  estates  which  were  to  be  purchased  with  the 
timber-money  and  the  residuary  personal  estate,  to  be  settled 
accordingly. 

The  books  are  full  of  instances  in  which  the  Court  has  interfered 
[  ♦sgs  ]  to  carry  into  effect  the  general  intention,  *of  the  parties,  of  having 
a  settlement  made  where  only  general  words  are  used.  So  that  it 
is  beyond  all  doubt  that  the  Court,  in  the  simple  case  which  arises 
on  the  first  part  of  the  direction  in  this  case,  can  order  a  settlement 
to  be  made. 

The  only  question  then  is  whether  there  is  any  thing,  in  the 
second  part  of  the  direction,  which  is  so  illegal,  as  to  tie  up  the 
hands  of  the  Court  and  prevent  it  from  making  any  settlement. 
That  part  of  the  direction  is  in  the  following  words :  "  And  that, 
during  every  suspension  or  abeyance  of  the  same  dignity  within 
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the  limits  prescribed  by  law  for  strict  settlements  the  rents  and 
profits  of  the  same  premises  shall  be  equally  divided  among  the 
co-heirs  per  stU-pes  of  the  person  or  persons  respectively  by  reason 
of  whose  death  or  deaths  without  issue  male,  such  suspension  or 
abeyance  shall  be  for  the  time  being  occasioned,  as,  by  three 
counsel  learned  in  the  law,  whereof  the  Attorney  or  Solicitor- 
General  for  the  time  being  shall  be  one,  and  whereof  the  others 
shall  be  named  by  him,  or  as,  by  the  majority  of  such  three 
counsel,  shall  be  advised  and  directed :  and  in  case  both  the 
Attorney  and  Solicitor-General  shall  decline  the  reference,  or  no 
two  of  the  referees  shall  agree  as  to  the  mode  of  settlement,  then 
iu  such  manner  as  shall  be  directed  by  the  Court  of  Chancery 
npon  a  bill  to  be  filed  by  the  trustees." 

For  the  purpose  of  construing  this  passage,  I  think  that  it  is 
not  material  to  consider  whether  the  words:  "within  the  limits 
prescribed  by  law  for  strict  settlements  "  ought  to  be  taken  in 
connection  with  the  words  that  precede  them,  namely,  ''during 
every  suspension  or  abeyance  of  the  same  dignity,"  or  in  con- 
nection with  the  words  that  follow  them,  namely,  "the  *rent8 
and  profits  of  the  same  premises  shall  be  equally  divided  between 
the  co-heirs  per  stirpes,  &c."  The  truth  is  that,  in  which  ever 
of  those  two  ways  you  take  those  words,  you  find  an  intention  that 
that  division  of  the  rents  and  profits  shall  continue  no  longer  than 
the  rules  of  law  allow. 

Suppose  that  the  settlement  were  to  be  made  in  this  form: 
namely,  that  the  estates  were  to  be  limited  to  trustees  for  a  term 
of  1,000  years,  determinable  at  the  end  of  21  years  from  the  death 
of  the  survivor  of  all  the  persons  in  esse  at  the  time  of  the  late 
Lord  Le  Despencer's  death  and  then  capable  of  succeeding  to  the 
dignity,  and  that,  subject  thereto,  the  estates  were  then  limited  to 
the  different  persons  so  in  esse  and  capable  of  succeeding  to  the 
dignity,  for  their  lives,  successively,  with  remainder  to  their  sons 
in  tail,  with  remainder  to  their  daughters  in  tail :  and  that  then 
the  trusts  of  the  term  of  1,000  years  were  declared  to  be  that, 
in  the  event  of  there  being  any  abeyance  such  as  is  here  contem- 
plated, the  rents  should,  during  the  time  (which  could  not  exceed 
the  limits  fixed  by  law)  be  disposed  of  in  the  manner  prescribed : 
there  can  be  no  doubt  that  that  would  be  a  legal  mode  of  settle- 
ment. I  do  not  say  that  that  is  the  only  or  the  best  method  of 
executing  the  trust :  but  it  is  one  mode  which  appears  to  me  to 
be  unobjectionable  in  point  of  law.     And,  when  you  find  that  the 
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Bankes      intention  of  the  parties  is  to  do  that  only  which  the  rules  of  law 

x^E  will  permit  or  as  it  is  expressed,  which  may  be  done  within  the 

Despencer.    linaits  prescribed,  by  law,  for  strict  settlements,  my  firm  opinion 

is  that  it  is  the  duty  of  the  Court  to  refer  it  to  the  Master  to 

approve    of    a  proper  settlement  according  to  the  language  of 

the  trust. 

[Some  questions  arose   in  settling  the  form  of  the  settlement 

which  were  referred  for  the  decision  of  the  Vice-Chancellor  and 

are  reported  in  11  Simons,  508,  as  follows:] 

1843.  On  the  6th  of  July,  1842,  the  Master  reported  that,  the  draft 

r^iZ    c/^o-  of  a  settlement  having  been  laid  before  him  on  behalf  of  the 

[11  Sim.  508  J  *^ 

plaintiff,  he  had  perused  and  settled  and  did  approve  of  the  same 
as  a  proper  settlement  to  be  made  of  the  manors,  estates  &c. 
comprised  in  the  indentures  upon  the  uses  &c.  before  men- 
tioned; such  settlement  being  by  indenture  intended  to  be  made 
between  the  plaintiff  William  John  Bankes,  of  the  first  part,  the 
[  •509  ]  defendant,  the  Baroness  Le  Despencer,  of  the  *second  part,  the 
Earl  of  Falmouth,  George  Bankes,  Esq.  and  Lord  James  O'Bryen 
of  the  third  part.  The  Master  further  reported  that  it  had  been 
submitted  to  him,  on  behalf  of  the  defendants,  Adelaide  Stapleton, 
Anne  Byam  Stapleton,  Jane  Eliza  Stapleton  and  Maria  Catherine 
Stapleton,  infants  (the  daughters  and  only  issue  of  Miles  John 
Stapleton  deceased,  the  late  Lord  Le  Despencer's  third  son),  by 
Lord  James  O'Bryen  their  guardian,  that  the  draft  settlement 
should  contain  clauses  for  the  appointment  of  a  protector  or  pro- 
tectors of  the  settlement  during  the  lives  of  the  respective  persons 
who  were  to  have  life  estates,  pursuant  to  and  according  to  the 
terms  of  the  32nd  section  of  the  statute  3  &  4  Will.  IV.  c.  74  (for 
the  abolition  of  fines  and  recoveries  &c.) ;  and  also  that  a  term  of 
years  determinable  with  such  lives  and  the  expiration  of  21  years 
from  the  death  of  the  survivor  of  such  tenants  for  life,  should 
be  limited  and  trusts  declared  to  effect  the  purposes  directed  with 
respect  to  the  rents  and  profits  during  suspension  or  abeyance 
of  the  baronial  dignity  of  Le  Despencer,  instead  of  the  shifting 
proviso  inserted  in  the  draft  indenture.  But  he  was  of  opinion 
that,  regard  being  had  to  the  draft  as  prepared,  the  same  was 
unnecessary.  And  it  having  been  submitted  to  him,  on  the  part 
of  the  last-named  defendants,  that,  after  the  conveyance  by  the 
plaintiff  William  John  Bankes,  as  the  surviving  trustee  of  the 
indenture  of  the  8th  day  of  August,  1826,  to  the  trustees  proposed 
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to  be  appointed  by  the  draft-deed,  of  all  the  estates  comprised  in 
the  indenture  of  the  8th  day  of  August,  1826,  the  words  following, 
that  is  to  say :  ''and  all  other  hereditaments  which  are  liable  to  the 
tmst  for  settlement  contained  in  the  said  last-mentioned  indenture 
of  release,"  ought  to  be  inserted ;  and  also  that  a  clause  ought  to  be 
inserted  giving  the  Court  of  Chancery  power  to  alter,  vary  and  explain 
the  limitations  of  the  proposed  deed  of  settlement :  *and  such  additions 
being  assented  to  by  the  plaintiff  and  by  the  defendant  the  Baroness 
Le  Despencer,  he  had  inserted  such  additions  in  the  draft :  but, 
8Qcb  additions  being  objected  to  on  the  part  of  the  defendant. 
Sir  Francis  Jarvis  Stapleton  (the  late  Lord's  youngest  and  only 
surviving  son),  he  was  of  opinion  that  it  would  be  more  accurate, 
in  point  of  form,  to  omit  the  first  of  the  before-mentioned  additions ; 
and,  with  respect  to  the  second  of  such  additions,  he  was  of  opinion 
that  such  a  clause  as  that  proposed,  might  be  found  useful ;  but  it  was 
alleged  by  the  defendant,  Sir  F.J.  Stapleton,  that  the  insertion  of  such 
a  clause  was  not  warranted  by  the  order  of  the  10th  of  March,  1840. 
The  draft  approved  of  by  the  Master,  purported  to  be  a  con- 
veyance by  the  plaintiff  to  the  Earl  of  Falmouth,  George  Bankes 
and  Lord  James  O'Bryen,  their  heirs  and  assigns,  of  all  the  manors 
or  lordships,  capital  messuage  or  castle  and  other  messuages,  park, 
farm,  lands,  meadows,  coppices,  woods,  and  wood-grounds,  cottages, 
buildings  and  other  hereditaments  in  the  indentures  of  the  7th  and 
8th  of  August,  1826,  mentioned  and  referred  to,  and  thereby  con- 
veyed or  expressed  so  to  be,  together  with  their  rights,  royalties 
^'c. ;  and  all  other  hereditaments  which  were  liable  to  the  trust  for 
settlement  contained  in  the  last-mentioned  indenture ;  to  the  use 
of  the  Baroness  Le  Despencer  for  her  life,  without  impeachment  of 
waste,  to  the  use  of  trustees,  during  her  life,  in  trust  to  preserve 
4&C.,  to  the  use  of  her  first  and  other  sons,  successively,  in  tail, 
to  the  use  of  her  daughters,  equally,  as  tenants  in  common  in  tail, 
with  cross  limitations  between  or  amongst  them  in  tail,  and,  if 
she  should  have  only  one  daughter,  to  the  use  of  that  only  daughter 
in  tail ;  to  the  use,  as  to  one- fourth  part  of  the  manors  &c.,  of 
Adelaide  Stapleton,  *for  her  life,  without  impeachment  of  waste, 
to  the  use  of  the  trustees,  during  her  life,  in  trust  to  preserve  &c., 
to  the  use  of  her  sons  and  daughters  for  the  same  estates  as  were 
expressed  to  be  given  to  the  Baroness's  sons  and  daughters  respec- 
tively ;  and,  as  to  two  other  fourth  parts,  to  uses  in  favour  of 
Anne  Byam  Stapleton  and  Jane  Eliza  Stapleton,  and  their  sons 
and  daughters,  similar  to  the  uses  in  favour  of  Adelaide  Stapleton 
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and  her  sons  and  daughters  respectively  ;  and,  as  to  the  remaining 
fourth  part,  to  the  use  of  Maria  Catherine  Stapleton  in  tail(i).  The 
draft  then  provided  that,  in  case  of  the  failure  or  determination  of 
the  uses  thereinbefore  declared  as  to  the  shares  of  any  of  the 
four  last-mentioned  young  ladies,  their  shares,  as  well  original  as 
surviving  or  accruing,  should  go  to  the  three  others  of  them  and 
their  issue,  for  the  same  estates  &c.  as  were  thereinbefore  limited 
with  respect  to  their  original  shares ;  and  it  declared  uses,  of  the 
entirety  of  the  manors  &c.,  after  the  failure  or  determination  of  all 
the  uses  thereinbefore  limited,  in  favour  of  Sir  Francis  Jarvis 
Stapleton  and  his  sons  and  daughters,  similar  to  those  in  favoor 
of  the  Baroness  Le  Despencer  and  her  sons  and  daughters 
respectively  (2). 

At  the  end  of  the  limitations,  the  shifting  proviso  was  inserted. 
It  was  as  follows : 

''Provided  always  and  it  is  hereby  declared  and  agreed  that, 
notwithstanding  some  of  the  limitations  '^'hereinbefore  contained 
are  made  to  several  persons  as  tenants  in  common  or  appUcable  to 
undivided  parts  or  shares  of  and  in  the  said  manors  and  heredita- 
ments hereby  settled,  the  object  and  intent  of  the  settlement  hereby 
made,  is  to  limit  the  entirety  of  the  same  manors  and  heredita- 
ments, as  far  as  the  law  will  permit,  so  as  to  accompany  the  dignity 
of  Le  Despencer  as  long  as  the  person  possessed  of  the  same  dignity 
shall  be  a  lineal  descendant  of  the  said  Thomas  Lord  Le  Despencer, 
in  pursuance  of  the  direction  in  that  behalf  contained  in  the  said 
recited  indenture  of  appointment  and  release  of  the  8th  day  of 
August,  1826 ;  and  the  said  limitations  to  tenants  in  common  or 
applicable  to  undivided  parts  or  shares  are  made  upon  the  assump- 
tion  that,  at  the  respective  times  at  which  the  same  are  limited  to 
take  effect  in  possession,  the  said  dignity  will  be  in  abeyance ;  and, 
therefore,  in  order  the  better  to  effect  the  said  object  and  intent  of 
this  settlement,  it  is  hereby  further  declared  and  agreed  that  in 
case  (but  only  during  the  lives  of  the  several  descendants  of  the 
said  Thomas  late  Lord  Le  Despencer  to  whom  estates  for  their  lives 
respectively  are  hereinbefore  limited  and  the  life  of  the  longest  liver 
of  the  same  and  the  term  of  21  years  to  be  computed  from  the  day 
next  before  the  day  of  the  decease  of  such  longest  liver,)  at  the 
time  or  respective  times  at  which  the  said  manors  and  hereditaments 

(1)  This  young  lady  was  born  after  Despencer,  and    the   draft   contained 
the  late  Lord  Le  Despencer's  death.  limitations  in  their  favour :    but,  for 

(2)  There  were  several  other  lineal  the  ptirposes  of  this  report,  it  was  not 
descendants    of    the    late    Lord    Le  necessary  to  state  them. 
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hereby  settled   shall,   under  the  limitations    of    these    presents,       baiskes 

become  vested  in  possession  in  any  two  or  more  of  such  lineal  le 

descendants  in  undivided  shares,  the   said   dignity  shall  not  be      ^p^^ckr. 

in  abeyance,  or  in  case,  at  any  time  or  times  during  the  limited 

period  hereinbefore  mentioned  and  while  after  the  said  manors 

and  hereditaments  shall  have  so  become  vested  in  possession  in 

nndivided  shares  as  aforesaid,  the  said  dignity  shall  be  in  abeyance 

and  such  abeyance  shall  be  determined,  *by  the  prerogative  of  the       [  *oi3  ] 

Crown  or  otherwise,  in  favour  of  any  one  person  being  a  lineal 

descendant  of  the  said  Thomas  late  Lord  Le  Despencer,  then  and 

in  either  of  the  said  cases  and  so  often  as  the  same  shall  happen 

daring  the  limited  period  aforesaid,  the  several  uses  and  limitations 

hereinbefore  limited  and  contained  shall  cease  and  determine,  and 

the  entirety  of  the  said  manors  and  hereditaments   with  their 

appurtenances  shall,  thereupon,  become  vested  in  the  person  in 

vhom  the  said  barony  or  dignity   shall  become  vested  by  the 

determination  of  such  abeyance  in  her  or  his  favour  or  otherwise, 

for  such  and  the  like  estate  in  possession,  and  with  such  and  the 

like  remainders  and  limitations  over  as  the  same  manors  and  other 

hereditaments  or  any  part  or  share  thereof,  are  or  is  limited  and 

assured  to  or  would  have  become  vested  in  her  or  him  under  and 

by  virtue  of  the  limitations  hereinbefore  contained  ;  and,  if  the  case 

provided  for  as  aforesaid,  shall,  during  the  period  aforesaid,  happen 

more  than  once,  then  this  provision  shall  be  applicable  and  operate 

toties  quoties.^^ 

Then  followed  the  clause  which  was  referred  to,  in  the  Master's 
report,  as  the  clause  giving  the  Court  of  Chancery  power  to  alter, 
vary  and  explain  the  limitations  of  the  proposed  deed  of  settlement. 
It  was  thus  expressed  : 

"  Provided  always  that,  notwithstanding  the  uses,  trusts,  powers, 
and  limitations  hereinbefore  contained,  and  in  order  and  to  the 
intent  that  such  uses,  trusts,  powers  and  limitations  as  are  herein- 
before contained  may,  under  the  authority  and  by  the  direction 
of  her  Majesty's  High  Court  of  Chancery,  be  altered,  varied, 
explained,  enlarged  or  revoked  in  such  manner  and  to  such 
extent  as  the  said  Court  shall  decree  or  order  in  *case  the  [  *5H  ] 
same  Court  shall,  upon  or  according  to  the  true  construction  of 
the  said  recited  trust  or  direction  for  settlement  of  the  said 
trust  estates,  think  proper  or  deem  it  expedient  to  decree  or 
order  any  such  alteration,  variation,  explanation,  enlargement 
or  revocation,  it  is   hereby   agreed   and   declared,  between  and 
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by  the  said  parties  hereto,  that  it  shall  be  lawful  for  the  trustees 
or  trustee,  at  any  time  or  times  hereafter  during  the  life  of  the 
survivor  of  the  persons  hereby  made  tenants  for  life  or  within 
21  years  next  after  his  or  her  death,  and  under  the  authority  and 
by  the  direction  of  and  in  obedience  to  any  decree  or  order  of 
the  said  Court  of  Chancery  (but  not  otherwise)  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing  to  be  sealed  and 
delivered  by  the  same  trustees  or  trustee  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  to  alter,  vary,  explain,- 
enlarge  or  revoke  all  or  any  of  the  uses,  estates,  trusts,  powers  and 
limitations  hereinbefore  limited,  created,  expressed,  declared  and 
contained  of  and  concerning  the  said  manors,  hereditaments  and 
premises  hereinbefore  expressed  to  be  hereby  released  or  any  of 
them,  and,  by  the  same  or  any  other  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  sealed  and  delivered  and  attested  as 
aforesaid,  to  limit,  declare,  direct  or  appoint  such  new  or  other  use 
or  uses,  estate  or  estates,  trusts  and  powers  as  shall  be  decreed  or 
ordered  by  the  said  Court  of  Chancery  to  be  limited,  declared, 
directed  or  appointed." 

The  cause  was  now  brought  on  to  be  heard  for  further  directions. 
Exceptions  were  not  taken  to  the  Master's  report,  as  it  stated  the 
grounds  on  which  the  draft  of  the  settlement  was  objected  to. 

Mr.  FoUett  appeared  for  the  plaintiff. 

Mr.  Anderdon  and  Mr.  Lee,  for  the  Misses  Stapleton,  the 
daughters  of  the  late  Miles  John  Stapleton  [on  the  first  point  as  to 
the  appointment  of  a  protector,  cited  Woolmore  v.  Burrows  (i)  ;  on 
the  second  point  (as  to  the  insertion  of  a  term  of  years  to  provide 
for  the  abeyance  of  the  peerage  instead  of  the  shifting  proviso)  they 
cited  The  Duke  of  Norfolk* s  case  (2)] . 

Mr.  Bethell  and  Mr.  HethenngtoUy  for  Sir  Francis  Jarvis 
Stapleton,  the  youngest  and  only  surviving  son  of  the  late  Lord  Le 
Despencer.     *     *     * 

Mr.  Stuart  and  Mr.  Hodgson  for  the  Baroness  Le  Despencer  : 

The  draft  which  the  Master  has  settled,  is  perfectly  unobjection- 
able in  every  particular.     *     ♦     ♦ 

The  protector  is  an  irresponsible  person ;  and  it  is  not  the  habit 
of  the  Court  to  appoint  irresponsible  persons.  The  settlor  may  do 
it ;  but  it  is  a  very  different  thing  for  the  Court  to  do  it. 

(1)  27  R.  R.  225  (1  Sim.  512).  (2)  3  Ch.  Ca.  1. 
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The  words  in  the  abeyance  clause,  which  the  counsel  for  Sir 
F.  J.  Stapleton  have  objected  to,  were  inserted  because  they  are 
contained  in  the  release  of  August,  1826.     *     *     * 

The  revocation  clause  ought  not  to  be  allowed  to  remain.  The 
settlement  must  be  made  once  for  all,  and  must  then  become  the 
absolute  law  governing  the  estates  comprised  in  it. 
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Mr.  FoUett,  in  reply,  said  that  the  plaintiflF  was  perfectly  satis- 
fied with  the  draft ;  and  did  not  wish  to  have  a  protector  of  the 
settlement  appointed. 


The  Vicb-Chancbllor  : 

Upon  the  first  question  raised  by  the  report,  I  am  of  opinion  that 
there  ought  not  to  be  any  protector  of  the  settlement  under  the 
32nd  sect,  of  3  &  4  Will.  IV.  ch.  74. 

In  the  first  place,  it  was  stated  to  me,  at  the  hearing  on  further 
directions,  that  the  plaintiff  who,  under  the  deeds  of  the  7th  and  8th 
of  August,  1826,  is  the  trustee  upon  trust  to  settle,  does  not  desire 
to  appoint  a  protector.  By  being  the  trustee  upon  trust  to  settle,  I 
think  he  is  a  settlor  within  the  meaning  of  that  section ;  and, 
though  he  is  to  settle  in  such  manner  as  this  Court  shall  direct, 
yet,  unless  there  is  good  reason  to  the  contrary,  the  Court  ought 
to  let  him  exercise  his  discretion.  In  the  next  place,  the  Act  of 
Parliament  itself  furnishes  reasons  why  a  protector  should  not  be 
appointed  by  the  Court,  unless  upon  a  special  case.  By  the  36th 
section,  a  protector  is  made  irresponsible,  and  is  at  liberty  to  act 
from  mere  caprice,  ill  will  or  any  bad  motive.  By  the  37th  section, 
a  protector  is  enabled  to  take  a  bribe  for  giving  consent ;  and,  if 
two  or  three  persons  are  *made  protector,  and  any  one  of  them 
incurs  a  disability  under  the  33rd  section,  then  it  is  questionable  at 
least  whether  this  Court  could  act  in  lieu  of  such  person  with  the 
other  or  others  who  are  not  disabled ;  and,  if  it  could  not,  there 
would  be  no  protector  capable  of  acting.  I  can  easily  conceive  that 
a  case  might  exist  in  which  it  might  be  advisable  to  appoint  a 
protector  according  to  the  power  given  by  the  Act  of  Parliament. 
But,  in  the  present  case,  no  special  circumstances  are  stated  :  and 
it  is  reasonable  to  presume  that  the  members  of  the  noble  family 
who  will  successively  enjoy  the  settled  estate,  will  best  understand 
their  own  interests ;  and  I  think  it  better  to  commit  the  protection 
of  the  estate  to  them,  than  to  strangers  who  will  have  the  statutory 
privilege  of  being  uncontrollably  perverse  and  corrupt,  with  the 


1843. 
Feb,  13. 
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chance  of  rendering  the  protectorate,  by  crime  or  accident,  utterly 
inefficient. 

Upon  the  second  question,  I  think  it  is  not  necessary  to  have  a 
term  of  years  limited ;  but  that  the  clause  in  the  nature  of  a 
limitation  of  cross  remainders  (i),  sufficiently  answers  the  intended 
purpose. 

Upon  the  third  question,  I  think  that  the  general  words  should 
stand  :  for  they  may  do  good  and  cannot  do  harm. 

And,  upon  the  last  question,  I  think  that  the  proposed  clause 
ought  to  be  omitted :  for  it  is  not  warranted  by  the  decree,  which 
meant  that  the  settlement  should  be  final :  and  I  think  such  a 
clause  is  wholly  unusual  and  without  precedent. 


1840. 
Feb.  26. 
April  23. 

Shadwell, 
V.-C. 


COOPER  V.  EMERY. 

(10  Simons,  609—616.) 

[See  the  report  of  this  case  on  appeal  to  be  taken  from  Phillips, 
888.] 


1840. 


Shadwell, 
V.-C. 

[10  Sim.  629] 


April  2A,     DE  LA  VIESCA  V.  Sib  JOHN  WILLIAM  LUBBOCK  (<). 

(10  Simons,  629—633.) 

Pending  a  litigation  in  a  Spanish  Court,  as  to  which  of  two  testamentary 
papers  of  a  deceased  Spaniard,  ought  to  be  established,  the  plaintiff,  who 
was  resident  in  Spain,  was  appointed,  by  the  Spanish  Court»  the  judicial 
administrator  of  the  deceased's  goods ;  and  the  plaintiff,  under  the  autho- 
rity of  that  Ck)urt,  afterwards  appointed  the  defendimt  to  be  his  attorney 
to  recover  and  receive  10,000/.  due  to  the  deceased's  estate  from  C.  &  Co., 
of  London.  The  defendant,  after  litigation,  in  the  Prerogative  Court  of 
Canterbury,  with  one  of  the  parties  to  the  Spanish  suit,  obtained  letters 
of  administration  to  the  deceased,  to  be  granted  to  him  as  the  plaintiff's 
attorney,  limited  to  receive  the  10,000/.,  until  the  plaintiff  should  obtain 
administration  to  the  deceased.  The  defendant  afterwards  received  the 
10,000/. :  Held,  that  he  might  safely  pay  it  over  to  the  plaintiff,  although 
he  had  not  obtained  administration  to  the  deceased. 

Pending  a  litigation,  in  the  Civil  Court  of  First  Instance  at  Cadiz, 
between  the  sister  and  the  nephew  of  Don  Domingo  Aramburn,  late 
of  Cadiz,  deceased,  as  to  which  of  two  testamentary  papers  of  the 
deceased,  the  one  dated  in  1829,  and  the  other  in  1814,  ought  to 

(1)  This  clause  was  termed  **the  Div.  347,  50  L.  J.  Ch.  740.  45  L.  T. 
shifting  proviso,"  in  the  Master's  196 ;  In  re  Rendtll  [1901]  1  Ch.  230, 
report.  70  L.  J.  Ch.  265. 

(2)  Fames  v.  Hacon  (1881)  18   Ch. 
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be  established,  the  plaintiff,  who  resided  at  Cadiz,  was  appointed,  db  Viesga 
bv  that  Court,  the  judicial  administrator  of  the  goods,  chattels  lubbock. 
and  credits  belonging  to  the  deceased's  testamentary  estate. 
Afterwards,  the  plaintiff,  in  pursuance  of  an  authority  given  to  him 
by  the  Court  at  Cadiz,  executed  an  instrument,  under  his  hand 
and  seal,  by  which  he  appointed  the  defendant  to  be  his  attorney 
for  the  purpose  of  recovering  and  receiving  from  Messrs.  James 
Campbell  &  Co.  of  London,  merchants,  a  sum  of  10,0002.  or  there- 
abouts, belonging  to  the  deceased's  estate.  Accordingly  the  defen- 
dant, after  some  opposition  on  the  part  of  Don  Angel  de  Aramburn, 
the  deceased's  nephew,  obtained  a  decree  of  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  under  which  limited  letters  of 
administration  to  the  deceased,  were  granted  to  him  *  '^  ''as  the  [  ^^'^  1 
lawful  attorney  of  the  said  Don  Jose  de  la  Viesca,  for  the  use 
and  benefit  of  the  said  Don  Jose  de  la  Yiesca,  and  until  he  shall 
duly  apply  for  and  obtain  letters  of  administration  of  the  goods  of 
the  said  deceased  to  be  granted  to  him." 

The  defendant  having,  under  the  letters  of  administration, 
received  10,6682.  from  Campbell  &  Co.,  the  bill  was  filed  to  compel 
him  to  pay  over  that  sum  to  the  *plaintiff.  The  question,  at  the  [  •633  ] 
hearing  of  the  cause,  was  whether,  having  regard  to  the  litigation 
in  the  Spanish  Court  (which  was  still  pending),  and  also  to  the 
litigation  which  had  taken  place  in  the  Prerogative  Court,  and, 
more  especially  to  the  fact  that  the  letters  of  administration  were 
granted,  to  the  defendant,  until  the  plaintiff  should  obtain  letters 
of  administration  to  the  deceased,  the  defendant  could  safely  pay 
the  sum  in  question,  to  the  plaintiff,  until  he  had  obtained  such 
letters  of  administration. 

Mr.  Knight  Bruce  and  Mr.  Coleridge,  for  the  plaintiff. 

Mr.  G.  Richards  and  Mr.  HuH,  for  the  defendant. 

The  Vice-Chancellor  said  that  Sir  John  Lubbock  was  bound  by 
the  recitals  of  the  letters  of  administration ;  and  that  they  were 
granted  to  him  expressly  as  the  attorney  of  De  la  Viesca ;  and, 
therefore,  he  might  safely  pay  over  the  sum  which  he  had  received, 
to  De  la  Viesca. 

Declare  the  plaintiff  entitled  to  the  fund  in  the  pleadings  men- 
tioned; and  order  that  the  defendant  do  pay,  to  the  plaintiff,  so 
much  of  the  sum  of  10,5682.  received,  by  him,  under  and  by  virtue 
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of  the  letters  of  administration  in  the  bill  mentioned,  as  shall 
remain  after  deducting  therefrom,  the  sum  of  454Z.  the  amount  of 
his  costs  incurred  in  the  proceedings  to  obtain  such  administration 
and  otherwise  relating  thereto,  and  the  costs  of  this  suit,  to  be 
taxed  as  between  solicitor  and  client. 


1840. 
May  1. 

Smadwell, 
V.-C. 

[636] 


[  »637] 


BENN  V.  DIXON  (1). 

(10  Simons,  636—639;  S.  C.  9  L.  J.  (N.  S.)  Ch.  259;  4  Jur.  575,) 

Will  —  Constructioa  —  Executor  —  Leaseholds  —  Perishable  property — 
Conversion. 

A  testator  gave  to  his  wife,  the  whole  of  the  interest  arising  from  bis 
property,  both  real  and  personal,  during  her  life ;  and,  in  case  he  should 
die  without  issue,  he  gave,  after  the  death  of  his  wife,  the  whole  of  his 
property,  both  real  and  personal,  to  his  brothers  and  sister.  The  testator 
died  possessed  of  leasehold,  and  also  of  real  property:  Held,  that  the 
widow  was  not  entitled  to  the  leasehold  property,  in  specie,  during  her 
life,  but  only  to  the  dividends  of  stock  to  be  purchased  with  the  proceeds 
of  the  sale  of  it. 

Peter  Dixon,  by  his  will  dated  in  November,  1822,  disposed  of  his 
real  and  personal  estate  in  the  following  words : 

**  I  give  and  bequeath,  unto  my  dear  wife  Sarah  Dixon,  the  whole 
of  the  interest  arising  from  my  property,  both  real  and  personal, 
during  the  period  of  her  *natural  life,  and,  at  her  decease,  to  be 
disposed  of  as  hereinafter  named.  I  give  and  bequeath  also  unto 
my  dear  wife  Sarah  Dixon,  all  my  household  furniture,  linen,  plate 
and  books,  to  her  for  ever.  At  her  decease,  if  I  leave  issue  at  my 
death,  I  give  and  bequeath  the  whole  of  my  property  to  my  child, 
if  only  one,  or,  in  equal  shares,  if  more  than  one,  on  attaining  the 
age  of  21  years :  the  same  being  held  in  trust,  by  C.  W.  Thompson 
and  my  dear  wife  Sarah  Dixon,  for  the  use  and  benefit  of  sach 
child  or  children  as  I  may  have  at  the  time  of  my  decease :  bat, 
should  I  die  without  leaving  issue,  then  I  give  and  bequeath, 
after  the  death  of  my  dear  wife  Sarah  Dixon  aforesaid,  the  whole 
of  my  property,  both  real  and  personal,  in  equal  proportions,  to  my 
brothers,  T.  Dixon,  0.  Dixon,  and  J.  Dixon,  and  my  sister  Jane 
Benn  :  but,  should  any  of  my  brothers  or  sister  die  without  leaving 
issue,  I  then  give  and  bequeath  such  share  to  the  survivor  or 
survivors  of  them ;  but,  leaving  issue,  I  then  give  such  share  to 
their  children,  in  equal  proportions,  on  attaining  the  age  of  21  years, 
to  them  and  their  heirs  for  ever." 


(1)  Ex  relatione. 
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The  testator  appointed  his  wife  his  executrix,  and  died  in  January,  Bess 
1835,  without  leaving  issue.  The  will  was  proved  by  his  widow  :  Dixon. 
and  the  bill  was  filed,  by  his  brothers  and  sister,  for  the  adminis- 
tration of  his  personal  estate,  which  consisted,  in  part,  of  a  leasehold 
house  at  Eennington,  in  which  the  testator  lived  at  his  death,  and 
in  which  his  widow  continued  to  reside  afterwards.  The  testator 
also  was  seised  of  a  small  real  estate  in  Cumberland. 

The  only  question  in  the  cause  was  whether  the  widow  was 
entitled  to  the  possession  of  the  house  during  her  life,  or  whether 
it  ought  to  be  sold,  and  the  proceeds  invested,  and  the  interest  of 
the  same  paid  to  her. 

Mr.  Knight  Bruce  and  Mr.  Stintan,  for  the  widow,  said  that,  [  638  1 
as  the  testator,  in  disposing  of  his  property,  had  united  his  personal 
with  his  real  estate,  it  was  his  intention  that  they  should  be  both 
enjoyed  together,  in  their  then  existing  state :  and  that,  by  the  word 
"interest,"  the  testator  must  have  meant  "income,"  as  he  had 
used  that  word  with  reference  to  his  real  as  well  as  his  personal 
estate.  They  cited  Alcock  v.  Sloper  (i) ;  Collins  v.  Collins  (2) ;  and 
Pickering  v.  Pickering  (3). 

Mr.  Jacob,  Mr.  Wigram,  and  Mr.  Williams,  for  the  other  parties. 

The  Vice -Chancellor: 

This  case  must  be  governed  by  the  general  rule. 

There  is  a  total  absence,  in  the  will,  of  any  thing  like  a  declaration 
of  intention  that  the  property  shall  be  enjoyed  in  the  specific  state 
m  which  it  was  at  the  time  of  the  testator's  death. 

In  the  case  of  Pickering  v.  Pickering  the  testator  gave  to  his 
wife,  the  interest,  rents,  dividends,  annual  produce,  and  profits, 
and  use  and  enjoyment  of  all  his  estate  and  effects  whatsoever. 

In  every  will  you  must  look  at  the  words  of  the  whole  will.  Now, 
in  this  case,  the  testator,  after  the  death  of  his  wife,  gives  the 
whole  of  his  property  to  his  brothers  and  sister.  What  property  ? 
"  The  whole  of  my  property,  both  real  and  personal."  There  it  is 
plain  they  were  to  take  what  his  wife  was  to  enjoy  during  her  life. 
Is  that  consistent  with  the  idea  of  her  enjoying  the  property  as  it 
existed  at  the  time  of  the  testator's  death  ?  *It  is  the  duty  of  the  [  *639  ] 
executors  to  deal  with  the  property  in  such  a  manner  as  that  it 
may  continue  to  produce  the  same  interest  after  the  death  of  the 

(1)  39  K  E.  334  (2  My.  &  K.  699).     (3)  48  R.  R.  104  (2  Beav.  31 ;  4  My. 

(2)  39  B.  E.  337  (2  My.  &  K.  703).    &  Cr.  289). 
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tenant  for  life.  Suppose  that  the  testator  had  given  a  flock  of 
sheep  :  could  it  be  held  that  they  were  to  be  kept  in  the  same  state 
and  not  sold  ?  They  might  all  die,  and  then  the  subject  of  the 
gift  could  not  possibly  pass  to  the  persons  in  remainder;  for 
nothing  would  be  left. 

Ae  the  will  stands,  there  is  nothing,  on  the  face  of  it,  to  prevent 
the  application  of  the  rule  of  law  that  perishable  property  must 
be  sold  and  converted  into  money,  and  invested  in  the  funds,  in 
order  to  produce  the  same  interest  to  the  remainder-man  as  was 
enjoyed  by  the  tenant  for  life. 


1840. 
Afay  8. 

Shadwell, 
V.-C. 

[639] 


[640] 


VAUGHAN  V.  The  MAEQUI8  of  HEADFORT  (l). 

(10  Simons,  639—642;  S.  C.  9  L.  J.  (N.  S.)  Ch.  271 ;  4  Jur.-649.) 

A  testator  bequeathed  40,000/.  to  Lord  H.  and  his  children,  to  be  secured 
for  their  benefit :  Held,  that  Lord  H.  took  for  life,  with  remainder  to  his 
children. 

Maroabbt  Vauohan  made  her  will  dated  the  7th  of  November, 
1886,  and  containing  the  following  bequests  : 

"  I  leave  two  houses  in  Foley  Place  and  2,0002.  to  the  Honourable 
Lady  Cockburn :  40,000Z.  in  the  Three  per  cent.  Eeduced  Annuities 
to  the  Marquis  of  Headfort  and  his  children,  to  be  secured  for  their 
use." 

The  testatrix  died  eleven  days  after  the  date  of  her  will.  At 
her  death  Lord  Headfort  had  six  children,  all  of  whom  were  still 
infants. 

The  questions  raised,  on  behalf  of  the  Marquis  of  Headfort  and 
his  children,  were,  first,  whether  the  legacy  to  the  Marquis  and  his 
children,  was  specific  or  general :  2nd,  whether  the  Marquis  and 
his  children  took  the  40,000{.  as  joint-tenants,  or  whether  the 
Marquis  was  entitled  to  it  for  his  life,  with  remainder  to  his  children. 

Mr,  Knight  Bintce  and  Mr.  Evans  for  the  plaintiff,  the 
residuary  legatee,  submitted  whether  the  bequest  was  general  or 
specific. 

The  Vice-Ghancellor  was  clearly  of  opinion  that  the  legacy 
was  general. 

Mr,  Jacob  and  Mr.  Lovat,  for  Lord  Headfort,  relied  on  the 
(1)  Comhe  v.  Hughes  (1872)  L.  E.  14  Eq.  415,  41  L.  J.  Ch.  693,  27  L.  T.  366. 
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words,  "to  be  secured,"  as  showing  that  the  children  were  not 

intended  to  have  any  portion  of  the  fund  transferred  to  them    mahquisop 

immediately,  [and  cited  Crawford  v.  Trotter  (i)  and  other  cases]. 

Mr.  Wakefield,  Mr.  Wigram  and  Mr.  EUison,  for  the  children, 
said  that  the  gift  to  the  Marquis  and 'his  children,  made  them 
joint- tenants,  and  that  the  words  "to  be  secured,"  &c.  did  not 
destroy  the  effect  of  the  preceding  gift,  but  meant  that  a  security 
was  to  be  found  *for  the  fund,  that  is,  that  it  was  to  go  into  the 
hands  of  a  trustee  for  the  benefit  of  the  legatees:  Cooper  v. 
Thornton  (2). 

The  Vicb-Chancellor  : 

This  case  shows,  as  I  have  often  observed  before,  that  no  light 
is  thrown  on  questions  like  the  present  by  quoting  other  cases. 
By  the  laws  of  this  country,  every  testator,  in  disposing  of  his 
property,  is  at  liberty  to  adopt  his  own  nonsense :  and  a  decision 
on  the  expressions  used  by  one  testator,  seldom  affords  any  clue  to 
the  meaning  of  another. 

On  looking  through  the  whole  of  the  will,  I  do  not  see  anything 
that  throws  any  light  on  the  question  now  before  me ;  and,  there- 
fore, I  must  deal  with  the  individual  expression  as  well  as  I  can. 

If  possible,  every  word  in  a  will  ought  to  have  that  meaning 
given  to  it,  which,  in  common  fairness  of  construction,  it  is  capable 
of  receiving.  Now  the  words  in  this  case  are:  "40,0002.  in  the 
Three  per  cent.  Reduced  Annuities,  to  the  Marquis  of  Headfort  and 
his  children."  If  it  stood  there,  the  Marquis  and  his  children 
would  be  joint-tenants;  but  then  it  goes  on:  "to  be  secured  for 
their  use."  Now  it  would  be  absurd  to  hold  that  those  words 
apply  to  the  Marquis  ;  as  he  might  have  taken  his  own  share,  and 
either  secured  it  for  himself,  or  spent  it.  Those  words,  therefore, 
do  not  comprehend  the  Marquis ;  but  the  plain  meaning  of  them 
is  that  the  fund  is  to  be  secured,  for  the  children,  from  the 
dominion  of  their  father ;  and  in  my  opinion,  there  is  quite  enough, 
in  this  will,  to  justify  the  Court  in  holding  that  *the  father  is 
to  take  for  his  life,  and  his  children  after  his  decease :  and  that 
construction  will  let  in  any  children  of  the  Marquis  that  may  be 
born  hereafter. 

Mr.  Wray,  Mr.  Keene  and  Mr.  Humphry  appeared  for  other 
parties  interested  in  other  questions  that  arose  on  the  will. 


[  •642  ] 


(1)  20  H.  B.  312  (4  Madd.  361). 


(2)  3  Br.  C.  C.  96  &  186. 
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^1^28.  GODDEN  V.  CKOWHURST  (i), 

^  (10  Simons,  642—657 ;  S.  C.  11  L.  J.  Ch.  143.) 

^'^.-C.  Will — Construction — ^Tnist  to  take  effect  on  alienation  or  bankruptcy. 

[  642  ]  A  testator  bequeathed  his  residuary  estate  to  trustees ;  and,  after  making 

a  provision  out  of  it,  for  the  benefit  of  his  son,  for  his  life,  and,  after  the 
son's  death,  for  his  wife  and  children,  directed  that,  if  his  son  should 
assign  or  charge  the  interest  to  which  he  was  entitled  for  life,  or  attempt 
or  agree  to  do  or  commit  any  act  whereby  the  same,  or  any  part  thereof, 
might,  if  the  absolute  property  thereof  were  vested  in  him,  be  forfeited  to 
or  become  vested  in  any  peraon  or  persons,  then  the  trustees  should 
pay  and  apply  the  said  interest  for  the  maintenance  and  support  of  his 
son,  and  any  wife  and  child  or  children  he  might  have,  and  for  the  educa- 
tion of  such  issue,  as  the  trustees  should,  in  their  discretion,  think  fit. 
Some  years  after  the  testator's  death,  the  son  became  bankrupt :  Held, 
that  the  trust  for  the  benefit  of  the  son,  his  wife  and  children,  was  valid, 
and  that  the  assignees  were  not  entitled  to  any  part  of  the  provision. 

George  Staffbll,  by  his  will  dated  the  25th  of  April,  1829, 
devised  his  real  [and  personal  estate  to  trustees  upon  trust  to  con- 
vert the  same  (with  power  to  postpone  the  conversion  of  the  real 
estate),  and  to  invest  the  residue  thereof,  after  paying  his  debts 
and  certain  other  charges,  and,  subject  as  thereinafter  mentioned, 
he  gave  the  income  of  one  moiety  of  the  residue  of  his  estate, 
unto  his  son,  Henry  Staffell  and  his   assigns,  for  his  life;  and 

[  643  ]  the  income]  of  the  other  moiety  of  the  residue  of  his  estate,  unto 
his  daughter,  Grace  Allen,  the  wife  of  Justinian  Allen,  and  her 
assigns,  during  her  life  :  provided  always,  and  he  declared  it  to  be 
his  will  that,  as  the  interest,  dividends  and  proceeds  of  the  residue 
of  his  estate,  and  the  rents  of  his  real  estate  until  sold,  should  be 
received  by  his  trustees,  the  same  should,  after  paying  thereout 
the  costs  of  keeping  the  messuages,  buildings,  and  premises  then 

[  ♦644  ]  remaining  unsold  in  good  repair  and  insured  from  *los8  by  fire  or 
other  incidental  expenses,  be  laid  out  and  invested  again,  as  his 
trustees,  in  their  discretion,  should  think  most  advantageous,  and 
be  accumulated  for  the  space  of  five  years  from  the  day  of  his 
decease ;  and,  at  the  expiration  of  that  period,  he  directed  his 
trustees  to  make  out  an  account  of  all  such  interest  and  dividends 
and  the  accumulations  thereof,  and  pay  one  moiety  of  such  interest, 
dividends  and  accumulations  to  his  son,  Henry,  for  his  own  use  and 
benefit,  and  to  pay  the  other  moiety  of  such  interest,  dividends 

(1)  But  the  appropriation  of  money  the    assignees   to  the  property  thus 

or  of  goods  purchased  therewith  by  appropriated:    //*   re   Cohman  (18»s) 

the  trustees  for  the    benefit    of    the  39  Ch.  Div.  443,  58  L.  J.  Ch.  226,  m 

bankrupt  would  confer  a  title  upon  L.  T.  127. — 0.  A.  S. 
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and  accumulations  to  his  daughter,  Grace  Allen,  for  her  own  use  Ooddbn 
and  benefit :  and  he  directed  that,  after  such  division  of  such  crowhurst. 
interest  and  produce,  the  interest,  dividends  and  annual  produce 
of  the  residue  of  his  estate,  should,  subject  to  the  deductions  afore- 
said, be  again  accumulated  for  five  years,  when  a  like  division 
should  be  made  thereof  between  his  said  son  and  daughter  as  before 
mentioned ;  and  that  such  accumulations  and  divisions  should 
continue  to  be  made  at  the  expiration  of  every  five  years ;  it  being 
his  wish  and  desire  that  the  interest  and  produce  of  the  residue 
of  his  estate  should  only  be  divided  once  every  five  years,  until  the 
respective  moieties  thereof  should  become  divisible  amongst  his 
grandchildren  as  thereinafter  mentioned :  and  in  case  his  son, 
Henry,  should  die  in  the  lifetime  of  his  then  present  or  any  future 
wife,  he  directed  that  the  interest,  dividends  and  annual  produce 
of  the  moiety  of  the  residue  of  his  estate  to  which  his  son,  Henry, 
was  entitled,  should  be  paid  to  such  wife  during  her  life,  but,  never- 
theless, at  the  same  periods  and  in  the  same  manner  only  as  such 
interest  or  produce  was  payable  to  his  son  during  his  life ;  and, 
in  case  his  daughter,  Grace,  should  die  in  the  lifetime  of  her  then 
husband  or  any  future  husband  she  might  have,  he  directed  that 
the  interest,  dividends  and  produce  of  *the  moiety  of  the  residue  [  •645  ] 
of  his  estate  to  which  she'  was  entitled  for  life,  should  be  paid 
to  such  husband  surviving  her,  during  his  life,  but  nevertheless 
at  the  same  periods  and  in  the  same  manner  only  as  such  interest 
or  produce  was  payable  to  his  daughter  during  her  life :  and  he 
directed  that,  in  case  his  son  should,  at  any  time  or  times,  make 
any  assignment  mortgage  or  charge  of  or  upon,  or  in  any  manner 
dispose  of,  by  way  of  anticipation,  the  said  interest,  dividends  or 
accumulations,  or  any  part  thereof,  to  which  he  was  entitled  for 
life  as  aforesaid,  or  attempt  or  agree  so  to  do,  or  commit  any  act 
whereby  the  same  or  any  part  thereof  could  or  might,  if  the  absolute 
property  thereof  were  vested  in  him,  his  said  son,  be  forfeited  unto 
or  become  vested  in  any  person  or  persons,  then  and  in  any  of  the 
said  cases  his  trustees,  should,  thenceforth,  pay  and  apply  the  said 
interest,  dividends  and  accumulations  for  the  maintenance  and 
support  of  his  said  son  and  any  wife  and  child  or  children  he 
might  have,  and  for  the  education  of  such  issue  or  any  of  them 
as  his  trustees  for  the  time  being  should,  in  their  discretion,  think 
fit ;  and  that,  after  the  decease  of  his  son  and  of  his  then  present 
or  any  future  wife,  and  after  the  decease  of  his  daughter  and  her 
then  present  or  any  future  husband,  his  trustees  should  pay,  share 
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GoDDEK  and  divide  the  moiety  of  the  clear  residue  of  his  estate  to  which 
Cbowhubst.  each  such  son  or  daughter  was  entitled  for  life,  unto  and  equally 
between  and  amongst  all  and  every  his  and  her  children,  if  more 
than  one,  who,  whether  sons  or  daughters,  should  attain  the  age 
of  21  years,  share  and  share  alike ;  and  in  case  there  should  be 
only  one  child  who  should  attain  21,  then  the  whole  of  such  moiety 
of  his  estate  unto  such  child :  and  in  case  either  his  son  or  his 
daughter  should  die  without  leaving  any  child  that  should  live  to 
[  *646  ]  attain  the  age  of  21  years,  he  directed  his  trustees  to  ^stand 
possessed  of  such  moiety  upon  the  same  trusts,  for  the  benefit 
of  the  other  of  his  son  or  daughter  and  his  or  her  children,  as 
were  thereby  mentioned  and  declared  with  respect  to  the  moiety 
thereby  given  to  or  in  trust  for  him  or  her  and  his  or  her 
children:  and  in  case  both  his  son  and  his  daughter  should  die 
without  leaving  any  child  who  should  attain  the  age  of  21  years, 
then  he  declared  that  the  whole  of  the  residue  of  his  estate, 
and  the  stocks,  funds  or  securities  on  which  the  same  should  be 
invested,  should  be  payable  to  his  own  next  of  kin  living  at  the 
time  of  such  event  happening,  and  be  divisible  according  to  the 
statute  made  for  the  distribution  of  intestates'  estates ;  such 
bequests  over,  however,  to  be  without  prejudice  and  subject  to 
the  interest  thereinbefore  given  to  any  wife  of  his  son,  Henry, 
or  any  husband  of  his  daughter,  Grace,  who  might  respectively 
survive  them. 

The  testator  died  on  the  Ist  of  January,  1880,  leaving  Henry 
Staffell,  his  only  son  and  heir-at-law,  and  Grace  Allen,  his  daughter 
and  only  other  child,  surviving  him :  and,  upon  the  death  of  the 
testator,  the  trustees  entered  into  the  possession  of  his  real  estates; 
and,  after  paying  the  testator's  debts  and  the  other  charges  payable 
out  of  his  personal  estate,  they  invested  the  clear  surplus  thereof 
in  the  usual  securities  ;  and,  in  exercise  of  the  discretion  intrusted 
to  them  by  the  will,  they  retained  the  real  estates  unsold,  and 
received  the  rents  and  profits  thereof,  and  the  dividends  and 
interest  arising  from  the  investment  of  the  surplus  of  the  personal 
estate ;  and,  during  the  period  of  five  years  from  the  death  of  the 
testator,  they  accumulated  the  same  pursuant  to  the  directions  of 
the  will ;  and,  at  the  end  of  such  period,  they  divided  such  accu- 
mulations between  Henry  Stafifell  and  Grace  Allen ;  and  they 
[  *647  ]  received  and  accumulated  the  ""rents  of  the  real  estates,  and  the 
dividends  and  interest  of  the  personal  estate  which  accrued  from 
the  time  of  the  aforesaid  division. 
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On  the  Slst  of  May,  1837,  a  fiat  in  bankruptcy  was  issued  against      Goddkk 
Henry  Staffell,  under  which  he  was  declared  a  bankrupt,  and  the    crowhurst. 
plaintiffs,  Henry  Godden,  and  James  Foster  Groom,  were  appointed 
the  creditors'  and   ofiScial   assignee  respectively  under  the  fiat, 
[and  they  filed  this  bill]  against  Henry  Staffell,  his  wife  and  children 
and  the  surviving  trustees  of  the  will.     *     *     * 

The  bill  prayed  that  the  will  might  be  established ;  and  that  [  6^9  ] 
it  might  be  declared  that  the  plaintiffs,  as  the  assignees  of  Henry 
Staffell,  were  entitled  to  the  moiety  of  the  rents,  interest,  dividends 
and  accumulations  arising  from  the  real  and  personal  estates  of 
the  testator,  which  Henry  Staffell  would  have  been  entitled  to 
if  he  had  not  become  a  bankrupt :  and  that  it  might  be  declared 
that  the  direction  contained  in  the  will  for  the  accumulation  of  the 
said  rents,  interest  and  dividends,  was  not  binding  upon  Henry 
Staffell  previously  to  his  bankruptcy,  and  was  not  then  binding 
upon  the  plaintiffs  as  his  assignees  :  and,  if  it  should  happen  tb^t 
the  plaintiffs  were  not  entitled  to  the  whole  of  Henry  Staffell's 
moiety  of  the  rents,  interest,  dividends  and  accumulations  accrued 
since  his  bankruptcy,  then  that  the  plaintiffs  might  be  declared 
to  be  entitled  to  the  whole  of  such  rents,  interest,  dividends 
and  accumulations  as  accrued  previously  to  such  bankruptcy, 
and  to  some  part,  not  being  less  than  an  equal  portion  with 
H.  Staffell's  wife  and  children,  of  his  moiety  of  the  rents,  interest, 
dividends  and  accumulations  which  had  accrued  since  such  bank- 
ruptcy, and  of  the  rents,  interest  and  dividends  that  should  there- 
after accrue  during  the  life  of  Henry  Staffell ;  and  that  the  trustees 
might  account  for  the  rents,  interest,  dividends  and  accumulations 
which  had  accrued  since  the  division  made  by  them  as  before 
mentioned ;  and  might  pay,  to  the  plaintiffs,  one  moiety  or  such 
other  proportion  of  the  rents,  interest,  dividends  and  accumulations 
as  they  might  appear  to  be  entitled  to  during  the  whole  or  any  part 
or  parts  of  the  *period  elapsed  since  such  division,  and  also  a  [  *^^o  ] 
moiety  or  such  other  proportion  as  they  might  happen  to  be 
entitled  to,  of  the  future  rents,  interest  and  dividends  of  the 
testator's  real  and  personal  estate. 

Mr,   G,  Richards  and  Mr.  Bacon,   for  the  plaintiff's  [cited 
Phipps  V.  Ijord  Ennismore  (l)]  : 

If,  however,  the  Court  should  be  of  opinion  that  the  assignees 
are  not  entitled  to  the  full  extent  which  we  have  contended  for,  it 

(1)  28  E.  E.  27  (4  Euss.  131). 
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GoDDEN  is  impossible  to  hold  that  they  *are  not  entitled  to  any  thing  ; 
CB0WHUR8T.  as  the  son  is  one  of  the  objects  of  the  provision,  and  no  discretion 
[  *66i  ]  ig  given  to  the  trustees,  to  apply  his  moiety  of  the  interest,  &c. 
for  the  maintenance  and  support  of  him,  or  of  his  wife,  or  of  his 
children.  Therefore,  if  the  assignees  are  not  entitled  to  the 
whole  of  the  son's  moiety,  they  are  entitled  to  one-half  of  it,  at  the 
least ;  for  the  testator  places  the  son  in  one  class,  and  his  wife  and 
children  in  another  class. 

We  also  submit  that  the  trust  for  accumulation  cannot  be 
supported,  as  it  is  repugnant  to  or  inconsistent  with  the  prior 
trusts  of  the  will. 

Mr.  Lovat  and  Mr.  Torrianoy  for  Henry  Staffell  and  his  wife 
and  children  : 

[  652  ]  *     *     How  is  the  Court  to  limit  the  discretion  given  to  the 

trustees  ?  There  is  no  difference  between  this  case  and  Twopeny  v. 
Peyton  (i),  except  that  that  case  is  stronger  in  favour  of  the 
assignees  than  the  present  case  is :  for,  there,  the  bankrupt  was 
the  sole  object  of  the  provision. 

Mr.  Whitmarah,  jun.,  appeared  for  the  trustees  of  the  will. 

Mr.  Richards^  in  reply,  said  that  Twopeny  v.  Peyton  was 
plainly  distinguishable  from  the  present  case  ;  as,  there,  the  party 
for  whom  the  provision  was  made  by  the  will,  had  become 
bankrupt  at  the  date  of  the  codicil ;  and  that  that  circumstance 
was  the  ground  of  the  decision. 

The  Vice-Chancbllor  : 

This  is  a  case  quite  sni  generis.  It  has  nothing  to  do  with  those 
cases  in  which  it  has  been  held  that,  where  a  trader  settles  his 
own  estates  with  such  a  proviso,  as  has  been  introduced  into  this 
will,  with  respect  to  bankruptcy,  the  proviso  is  void  as  against  the 
creditors :  and,  therefore,  this  case  must  be  decided  upon  the  view 
of  the  will  itself. 

[His  Honour  here  referred  to  the  will,  and  read  the  proviso  for 
accumulation  {ante,  p.  832),  and  then  continued  his  judgment  as 
follows :] 
[  654  ]  I  have  looked  to  that  part  of  the  will  with  regard  to  the  gift  to 

(1)  Ante,  p.  301. 
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the  children  of  Henry  and  Grace,  and,  there,   all  intention  of      Godden 

accumulation  disappears :  there  is  no  such  provision  with  respect    cbowhubst. 

to  them  at  least.    Now  it  was  competent  to  the  testator  to  give 

this   direction;    and,   as  both  the  son  and  the  daughter  were 

affected  by  it,   I  do  not  conceive  that,   unless  they  had    both 

concurred   in   an  application  to  the  trustees  to  discontinue  the 

accumulation,  that  it  could  properly  be  discontinued.     It  is  not  a 

direction  which  is  void.     Whether,  in  case  a  bill  had  been  filed,  by 

the  son  and  the  daughter,  against  the  trustees,  for  the  purpose 

of  having  the  question  determined,  the  Court  would  or  would  not 

have  interfered,  is  a  different  consideration.     That  is  a  matter 

which  I  cannot  determine  now,  because  I  have  not  the  daughter 

here ;  but,  in  my  opinion,  the  trust  is  unquestionably  good,  at  any 

rate,  until  it  is  put  an  end  to.     There  was  nothing  to  put  an  end 

to  it.    The  accumulations  were  paid  at  the  end  of  five  years,  and 

were  then  allowed  to  continue ;  and  it  is  too  much  to  say  that,  in 

the  interval  between  the  first  accumulation  and  the  second,  it  is 

competent  for  one  only  of  the  parties  interested,  to  interfere  with 

the  accumulations ;  and  my  opinion,  therefore,  is  that  the  trust  for 

accumulation  is  perfectly  good. 

The  principal  question,  however,  is :  what  is  the  effect  of  the       L  ^65  ] 
proviso? 

{Mr.  Richards :  With  great  deference,  Sir,  supposing  that  the 
clause  for  accumulation  is  good,  then  the  question  would  arise 
whether  the  accumulations  were  not  vested  in  the  son.) 

Yes;  I  am  coming  to  that:  that  is  the  point.  Now  it  seems 
to  me  that  the  accumulations  would,  by  the  nature  of  the  trust, 
go  on,  that  is  to  say  that,  nothing  having  occurred  to  put  an  end 
to  the  trust  after  the  end  of  the  first  five  years,  it  continued 
in  force. 

Then  the  question  is,  what  is  the  effect  of  the  provision  with 
respect  to  the  son  doing  any  act :  **  whereby  the  same "  (that  is 
the  accumulations)  "or  any  part  thereof,  could  or  might,  if  the 
absolute  property  thereof  were  vested  in  him,  my  said  son,  be 
forfeited  unto  or  become  vested  in  any  person  or  persons."  It  is 
clear  that  the  testator  there  considered  that  his  son  was  not  to  be 
considered,  under  his  will,  as  taking  the  absolute  interest.  I 
mean  that,  independent  of  the  words  which  follow,  which  attempt 
to  give  the  son's  interest  over,  the  testator  there  expresses  his 
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QoDDEN  opinion  that  the  property  was,  by  the  will,  so  given  as  that  the 
Cbowhubst.  son  did  not  take  an  absolute  interest  for  life.  Then  the  will 
proceeds  thus :  ''  Then  and  in  any  of  the  said  cases,  upon  trust 
that  they,  my  said  trustees  or  trustee  for  the  time  being,  do  and 
shall,  thenceforth,  pay  and  apply  the  said  interest,  dividends  and 
accumulations  for  the  maintenance  and  support  of  my  said  son, 
and  any  wife  and  child  or  children  he  may  have,  and  for  the 
education  of  such  issue  or  any  of  them,  as  they,  my  said  trustees 
for  the  time  being,  shall,  in  their  discretion  think  fit."  Now  I 
take  it  that  those  words :  *'  or  any  of  them,"  merely  apply  to  the 
words  :  **  such  issue  :  "  such  issue  meaning  :  **  child  or  children." 

[  •656  ]  I  point  that  *out  in  order  that  I  may  give  an  express  opinion  upon 
the  point,  that  this  fund,  if  it  be  given  at  all,  is  given,  collectively 
and  not  distributively,  for  the  maintenance  and  support  of  the  son, 
and  any  wife  and  child  or  children  he  may  have.  The  word  "  or," 
there,  is  merely  addressed  to  children,  collectively,  as  the  sub- 
stitutes for  a  single  child.  It  is  not  a  word  of  distribution  which 
separates  the  son  from  the  wife,  or  the  wife  from  the  child. 
I  so  express  myself,  because,  according  to  my  apprehension,  this 
is  a  clause  in  which,  whatever  benefit  is  intended,  is  given, 
collectively,  to  the  son  and  the  wife  and  the  children ;  and  it 
appears  to  me  that  that  is  the  grammatical  construction,  for 
the  reason  I  have  stated.  Then  the  property  is  given :  "for  the 
maintenance  and  support  of  my  said  son,  and  any  wife  and  child 
or  children  "  (which  is  the  event  that  has  happened)  **  he  may 
have,  and  for  the  education  of  such  issue  or  any  of  them,  as  they, 
my  said  trustees  for  the  time  being,  shall,  in  their  discretion  think 
fit."  Now  there  is  nothing,  in  point  of  law,  to  invalidate  such  a 
gift,  that  I  am  aware  of.  It  does  not  follow  that  anything  was,  of 
necessity,  to  be  paid;  but  the  property  was  to  be  applied;  and 
there  might  have  been  a  maintenance  of  the  son,  and  of  the  wife 
and  of  the  children,  without  their  receiving  any  money  at  all. 
For  instance,  the  trustees  might  take  a  house  for  their  lodging, 
and  they  might  give  directions,  to  tradesmen,  to  supply  the  son 
and  the  wife  and  the  children  with  all  that  was  necessary  for 
maintenance  (i) :  and,  therefore,  my  opinion  is  that  I  am  not  at 
liberty  to  take  this  as  a  mere  gift  for  the  benefit  of  the  son, 
simply  :  but  it  is  a  gift  for  his  benefit  in  the  shape  of  maintenance 
and  support  of  himself  jointly  with  his  wife  and  children.  And, 
if  that  is  the  true  construction  of  the  gift  in  question,  the  result  is 
(1)  But  see  the  note  at  the  head  of  this  case. 
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that  the  assignees  are  not  entitled  to  anything:  bat  the  *con-      Goddxk 
sequence  is  that,  if  the  trust  was  a  perfect  trust  for  accumulation   cbowhurst 
for  the  second  period,  the  whole  of  the  accumulated  fund  will,  at       C  *®^^  ] 
the  end  of  that  period,  be  applicable  for  the  maintenance  and 
support  of  the  son,  the  wife  and  the  children  collectively,  and  the 
assignees  have  no  interest  at  all. 

BUI  dismisaed  without  costs. 


COURT  OF  EXCHEQUER  (EQUITY). 


8KEFFINGT0N  v.  WHITEHUEST.  isst. 

(3  Y.  &  C.  1—65  ;  S.  0.  7  L.  J.  (N.  S.)  Ex.  Eq.  65.)  ^%%^^' 

Held,  by  the  Court  of  Exchequer,  that,  upon  the  death  of  an  adminis*  ^^38. 

trator,  who  has  mortgaged  the  leasehold  estate  of  his  intestate  reserving        •j^f  J-  J* 

the  equity  of  redemption  to  himself,  his  executors,  administrators  and  1. ' 

assigns,  the  equity  of  redemption  vests  in  the  personal  representative  of  the  r  ^  -i 

administrator,  and  not  in  the  administrator  de  bonis  nan  of  the  intestate ; 
the  rule  being,  that  the  persons  entitled  to  redeem  in  equity  are  those  who, 
within  the  time  limited  by  the  mortgage  deed,  would  have  been  entitled 
to  redeem  at  law,  but  this  proposition  was  disapproved  in  the  House  of 
Lords. 

[AFFiA3fED  on  appeal  to  the  House  of  Lords  under  the  title  of 
Skeffington  v.  Budd,  as  reported  in  9  CI.  &  Fin.  219,  for  reasons 
resting  upon  the  special  facts  of  the  case  which  deprived  the 
decision  here  reported  of  any  value.  The  proposition  stated  in 
the  above  head-note  was  disapproved  in  the  House  of  Lords. — 
0.  A.  S.] 


KEYS  V.  WILLIAMS.  isss. 

(3Y.&C.65-^2.)  •^!!L^^- 

An  equitable  mortgage  is  created  by  the  delivery  of  deeds  to  the  creditor's 
solicitor  to  enable  him  to  prepare  a  mortgage  for  money  already  advanced. 

[In  this  case  with  reference  to  the  point  stated  in  the  head-note 
the  Lord  Chief  Babon  said  :] 

If  it  were  necessary  to  decide  the  specific  point,  I  should  say,        [  63  ] 
that  an  agreement   to   grant   a    mortgage    for    money    already 
advanced,  and  a  deposit  of  deeds  for  the  purpose  of  preparing  a 
mortgage,  is,  in   itself,  an   equitable   mortgage   by   deposit ;  but 

22—2 
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Keys         here,  the   deposit  was   evidently   made  as  a  present  security,  as 
Williams,    well  as  with  a  view  of  preparing  a  future  mortgage.      Upon  the 
whole,  it  appears  to  me  that  in  default  of  payment  of  principal 
and  interest  within  the  usual  time,  a  sale  must  take  place. 

Decree  accordingly. 


1838.  VULLIAMY  V.  HU8KIS80N. 

^fL?*  (3  Y.  &  C.  80—84 ;  S.  C.  2  Jur.  656.) 

[  ^^  3  A    testator    bequeathed    80,000    rupees    to   his    daughter    upon    her 

attaining  21 ;  and  in  the  event  of  her  dying  under  21,  he  bequeathed 
the  fund  to  his  brother^s  children.  He  then  directed  that  should  his 
daughter  Hve  to  marry,  her  interest  in  the  fund  was  to  be  enjoyed  by 
her  during  her  natural  life,  and,  at  her  decease,  the  principal  to  be 
divided  amongst  her  children:  Held,  that  the  latter  clause  was  to  be 
confined  to  the  case  of  a  marriage  under  21,  and  consequently  that  the 
daughter,  who  did  not  marry  until  after  she  had  attained  the  age  of  21, 
took  the  fund  absolutely. 

The  statement  in  a  will  of  the  date  of  a  person's  birth,  held  to  be  primd  facie 
evidence  of  that  person's  age. 

John  Crake,  surgeon  of  his  Majesty's  67th  regiment  of  foot, 
serving  in  India,  by  his  will,  dated  the  22nd  of  June,  1816, 
bequeathed  as  follows :  **  I  give  and  devise  to  my  dearly  beloved 
[  *8i  ]  child,  Charlotte  Crake,  who  was  bom  at  ♦Cawnpore,  the  27th 
of  February,  1814,  the  net  sum  of  eighty  thousand  Sicca  rupees, 
the  interest  only  of  this  principal  sum  of  eighty  thousand  rupees 
to  be  expended  for  the  maintenance  and  education  of  the  said 
Charlotte  Crake  till  she  shall  attain  the  age  of  twenty-one  years, 
the  money  to  be  invested  in  the  Honourable  East  India 
Company's  6i.  per  cent.  Government  paper.  In  the  event  of 
the  said  child's  decease  before  the  age  of  twenty-one  years,  to 
devolve  to  the  children  of  my  dearly  beloved  brother,  William 
Crake,  share  and  share  alike.  Should  the  said  child  live  to  marry, 
her  interest  of  the  said  eighty  thousand  Sicca  rupees  to  be  enjoyed 
by  her  during  her  natural  life,  and  at  her  decease  the  principal  to 
be  divided  among  her  offspring,  share  and  share  alike.  Should  she 
die  without  issue,  to  devolve  as  before  directed  to  the  children  of 
my  beloved  brother,  William  Crake."  The  testator  then,  after 
bequeathing  another  legacy,  bequeathed  the  residue  of  his  property 
to  his  brother  William  Crake,  whom  he  appointed  his  executor  in 
England. 

The  testator  died  in  India  without  revoking  his  will,  leaving  his 
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daughter  surviving  him.    She  attained  her  age  of  twenty-one  years     Vulliamy 
(supposing  the  statement  of  her  age  in  the  will  to  be  correct)  on    hubkisson. 
the  27th  of  February,  1835.     In  August  following  she  married  the 
plaintiff,  Mr.  Vulliamy,  by  whom  she  had  a  daughter,  who  was 
made  a  defendant  to  this  suit. 

The  questions  were,  first,  whether  Mrs.  Vulliamy,  in  the  events 
which  had  occurred,  was  entitled  to  the  80,000  rupees  absolutely, 
or  had  only  a  life  interest  in  them ;  and  secondly,  supposing 
she  had  an  absolute  interest,  whether  the  statement  in  the  will 
was  suflScient  evidence  of  her  having  attained  the  age  of  21,  there 
being  no  other  evidence  upon  that  point. 

Mr.  Spence,  for  the  plaintiffs  : 

*    *     The  only  doubt  that  can  be  raised  upon  the  subject  arises        [  82  ] 
from  a  subsequent  clause,  beginning  **  Should  the  said  child  live  to 
marry,"  &c. ;  but  it  is  obvious  that  that  clause,  together  with  the 
clauses  immediately  preceding  and  succeeding  it,  refer  to  what 
might  take  place  before  she  attained  the  age  of  21.     *     *    * 

Mr.  Swanston  and  Mr.  Parker  for  the  defendants : 

In  the  first  place,  there  is  no  evidence  that  Mrs.  Vulliamy  has 
attained  the  age  of  21. 

(The  Lord  Chief  Babon  :  The  will  states  that  she  was  born  in 
Cawnpore,  on  the  27th  of  February,  1814.  That  is  sufficient 
evidence  of  the  time  of  her  birth  unless  you  show  the  contrary.) 

The  will  contains  a  clause  providing  for  the  death  of  the  party  [  83  ] 
under  21,  and  it  is  not  disputed  that  that  clause  is  equally 
operative  whether  sne  dies  married  or  unmarried.  Then  comes  the 
clause  relative  to  her  marriage.  Why  should  not  that  be  equally 
operative,  whether  she  married  before  or  after  21  ?  It  is  clear 
that  the  intention  of  the  testator  was,  that  after  the  decease 
of  this  lady,  unless  her  issue  took  the  legacy,  the  issue  of  her 
brother  should  take,  and  not  a  stranger.  The  last  clause,  '^  should 
she  die  without  issue,"  &c.,  must  mean  **  should  she  die  without 
issue  after  attaining  21 ; "  the  dying  without  issue  under  21 
having  been  already  provided  for. 

Mr.  Haldane,  for  other  parties. 

Mr.  Spence,  in  reply. 
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vuLLiAMT     The  Lobd  Chief  Baron: 

V. 

HU8KI880N.  I  do  not  see  how  this  will  can  be  made  sensible  without  joining 
the  latter  claases  of  it  together,  and  supposing  the  party's  not 
attaining  21,  to  be  the  condition  both  as  to  the  bequest  over, 
and  the  bequest  to  her  for  life.  The  ground  I  take  is,  that 
nothing  certain  is  given  to  her  till  she  attains  21. 

If  you  suppose  the  marriage  clause  not  to  have  reference  to  a 
marriage  before  21,  look  at  the  consequences:  if  she  had  married, 
and  had  had  children  and  died  under  21,  her  children  would  have 
taken  nothing.  The  testator,  however,  never  could  have  intended 
that,  in  any  case,  her  children  should  not  take  before  any  other  of 
his  next  of  kin. 

In  making  the  provisions  which  he  has  done,  the  testator  might 
choose  not  to  trust  his  daughter's  entire  discretion  over  the  property 
till  she  attained  21.  He  might  say — "I  will  make  a  marriage 
settlement  for  her  while  she  is  a  minor ;  but  if  she  attains  21, 
[  *84  ]  I  do  not  object  to  her  ^making  it  herself."  It  is  for  these 
reasons  probably  that  he  gives  her  the  whole  interest,  and 
then  qualifies  the  gift,  by  the  clauses  which  follow.  The  will 
is  clumsily  expressed,  but  what  he  meant  was,  that  if  she  married 
or  died  before  21,  the  property  was  to  go  to  his  brother's  children, 
in  case  she  left  no  children;  but  if  she  lived  to  21,  and  then 
married,  she  was  to  have  it  absolutely. 

Decree  for  the  plaintiffs. 


18S8.  FAGG  V.  DOBIE  (1). 

f^^  II'  (3  Y.  &  C.  96-104  ;  S.  C.  2  Jur.  ^81.) 

Assignment  by  the  assignee  of  an  equitable  term  to  a  person  in  poor 
1  ^^  J  circumstances,  held  valid,  although  it  was  made  in  order  to  avoid  payment 

of  a  sum  of  money  chargeable  on  the  lessee  under  the  original  agreement, 
which  agreement  the  assignee  had  adopted  in  all  its  parts. 

The  motive  which  induces  the  assignee  of  a  lease  to  assign  over  his 
interest,  has  no  bearing  upon  the  question  whether  the  assignment  is 
fraudulent  or  not,  provided  the  assignment  is  real,  and  intended  to  operate 
as  it  appears  to  operate. 

Thomas  Faoo  being  seised  in  fee  of  certain  freehold  premises, 
entered  into  an  agreement  with  one  Simon  Kemp,  dated  the  Ist 
of  March,  1824,  to  the  following  effect,  namely,  "Thomas  Fagg 
hereby  agrees  to  grant  and  execute  to  Simon  Kemp  a  good  and 

(1)  In  rt  Smith,  Ex  parte  Hephurn  (1890)  25  Q.  B.  Div.  536,  59  L.  J.  Q.  B.  554. 
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sufficient  lease  of  all  that  messuage  or  tenement  Sec.  (describing        Faqo 
the  premises)  for   the   term  of   61  years,  at  a  rent  of    302.   per       dobib. 
annum,  from   Midsummer    next,  free   from  all  taxes   and  other 
OQtgoiugs;  the   lease   to   contain   the    usual  covenants.      Simon 
Kemp  to  lay  out  before  Midsummer  a  sum  of  money  not  less 
than  4002.  in  constructing  and  making  two  new  dwelling  houses,  to 
the  satisfaction  of  John  Fagg,  and  agreeable  to  the  particulars 
signed  by  Simon  Kemp.     John  Fagg  to  supply  Simon  Kemp  with 
the  money  necessary  for  the  above  purpose.  Simon  Kemp  well  and 
substantially  to  repair  and  keep  repaired  the  said  premises.     The 
money  to  *be  advanced  by  John  Fagg  as  aforesaid  to  remain  on  the       [  *97  ] 
security  of  the  premises,  and  no  lease  to  be  granted,   nor  this 
agreement  to  operate  as  a  lease  till  this  money  so  advanced  be 
repaid  and  satisfied,  with  interest  at  52.  per  cent.   The  money  to  be 
repaid  with  interest  at  or  before  Christmas,  1884." 

Upon  the  execution  of  this  agreement  by  both  parties  Kemp  was 
let  into  possession.  The  erections  were  made,  money  was  advanced 
by  Fagg,  and  it  was  ascertained  between  the  parties  that  the  money 
for  which  Kemp  was  to  be  liable  to  Fagg  in  respect  of  the  buildings 
was  4002. 

In  May,  1825,  Kemp  entered  into  the  following  agreement,  dated 
the  23rd  of  that  month,  with  the  defendant  Dobie :  "  Whereas 
Bobert  Dobie  hath  advanced  and  lent  a  sum  of  money  to  Simon 
Kemp,  amounting  to  2002.,  it  is  hereby  witnessed  that  Simon  Kemp, 
in  consideration  of  such  advance,  agrees  to  sell,  and  Bobert  Dobie 
agrees  to  purchase,  all  that  messuage  or  tenement,  &c.,  (describing 
the  premises),  for  the  residue  of  the  term  of  61  years  which 
8imon  Kemp  hath  therein,  subject  to  the  right  which  John  Fagg 
hath  as  superior  landlord,  for  ground  rent,  and  also  to  interest  of 
202.  a  year  for  money  advanced  by  John  Fagg  to  Simon  Kemp,  and 
secnred  upon  the  premises.  And  the  said  Simon  Kemp  hereby 
agrees  to  procure  a  lease  to  be  granted  by  the  said  John  Fagg 
to  the  said  Bobert  Dobie  for  61  years;  or,  in  case  of  his  refusal 
to  grant  the  same,  then  the  said  Simon  Kemp,  his  executors, 
administrators,  and  assigns,  shall  procure  a  lease  to  be  granted  to 
him  or  them,  and  shall  assign  the  same  to  the  said  Bobert  Dobie, 
his  executors,  administrators,  and  assigns.''  (Signed)  "  Simon 
Kemp,  Bobebt  Dobie." 

Soon  after  the  execution  of  this  agreement,  Kemp  went  to  New 
South  Wales,  and  Dobie  entered  into  possession  of  the  premises, 
received  the  rents  and  profits,   and   exercised  various    acts    of 
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Fagg  ownership,  as  the  person  beneficially  entitled.  Amongst  other  acts 
DoBiE.  of  ownership,  he,  in  June^  *1827,  executed  a  lease  of  one  of  the 
[  *^^  J  houses  to  a  person  named  Patience,  for  a  term  of  years,  in 
consideration  of  a  bonus  or  premium  of  802.  He  also,  from  time 
to  time,  paid  to  John  Fagg,  and  after  Fagg's  decease  to  the  plaintiff 
as  his  representative,  the  rent  reserved  and  made  payable  under  the 
agreement  of  March,  1824,  and  also  interest  on  the  400/. 

At  the  beginning  of  the  year  1834,  the  premises  being,  as 
alleged  by  the  plaintiff,  very  much  dilapidated,  Dobie  offered 
to  assign  them  to  Patience,  upon  a  representation  that  a  clear 
annual  profit  might  be  made  of  them  of  68/.  Qs.  lOd.  Patience, 
however,  refused  to  accept  the  offer.  About  the  same  time,  notice 
to  repair  was  served  on  behalf  of  the  plaintiff  on  one  of  the  tenants 
in  possession  of  the  premises. 

By  an  instrument  of  assignment,  dated  the  16th  of  July,  1884, 
the  benefit  of  the  original  agreement  of  March,  1824,  under  which 
these  premises  were  held,  was  assigned  by  Dobie  to  the  defendant, 
Eobert  Brown,  a  journeyman  plasterer,  in  consideration  of  6/., — 
the  assignment  being  expressed  to  be  made  as  from  the  preceding 
Midsummer. 

The  bill  prayed  that  the  assignment  to  Brown  might  be  declared 
void,  and  that  the  defendant  Dobie  (Kemp  not  being  made  a  party) 
might  be  decreed  specifically  to  perform  the  agreement  of  March, 
1824,  and  might  account  to  the  plaintiff  for  the  rents  due,  and 
repay  to  the  plaintiff  the  400/.  and  interest,  and  might  also  be 
charged  with  the  repairs,  &c. 

The  bill  charged,  amongst  other  things,  that  the  assignment 
to  Brown  was  merely  colourable,  by  reason  that  the  alleged 
consideration  of  5/.  had  not  been  actually  paid  by  Brown  to 
Dobie,  but  had  been  deducted  by  Dobie  out  of  the  rents,  Dobie 
himself  continuing  to  receive  the  rents  notwithstanding  the  assign- 
ment. In  answer  to  this  charge,  it  was  proved  by  the  defendants 
that  the  rents  had  not  been  received  by  Dobie  personally,  but  by  a 
[  ♦99  ]  person  who  *had  acted  as  his  receiver,  and  who  after  the  assignment 
was  nominated  the  receiver  for  Brown. 

Mr.  Simpkinson  and  Mr.  JVikock  for  the  plaintiff : 

It  is  clear  that  the  defendant  Dobie  adopted  the  agreement  made 
between  Fagg  and  Kemp,  and  became  liable  to  Fagg  and  his 
representative  in  the  same  manner  and  to  the  same  extent  as  Kemp 
would  have  been  if  he  had  not  assigned.     ♦     ♦     * 
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Bat  secondly,  the  assignment  by  Dobie  to  Brown  is  altogether        Faog 
colonrable  and  void.     *     *    Here  the  assignment  was  made  to       dobie. 
Brown  a  short  time  before  the  stipulated  time  of  payment  of  the       I  ^^  3 
400/.,  and  after  notice  of  repair  had  been  served  on  one  of  the 
tenants.    It  is  submitted,  therefore,  tha^  the  plaintiff  is  'entitled  to 
a  declaration  that  this  assignment  is  fraudulent.     But,  whether 
fraudulent  or  not,  Dobie  is  liable  for  rent  between  the  last  payment 
of  rent  and  the  assignment ;   and  also  liable  for  all  breaches  of 
covenant,  or  implied  covencmt,  during  the  time  he  was  equitable 
owner. 


Mr.  Boteler  and  Mr.  Purvis  for  the  defendant  Dobie  :  [  loi  ] 

First,  this  is  not  an  agreement  which  can  be  specifically  enforced 
against  the  defendant.  No  doubt  there  was  originally  a  distinct 
agreement  on  the  part  of  Fagg  to  execute  a  lease  ;  but  a  cautious 
avoidance  on  the  part  of  Kemp  to  take  a  lease  at  all  hazards.  ^   *    * 

Bat  supposing  that  Dobie  was  originally  bound  to  take  an 
assignment  of  a  lease,  or  an  original  lease,  and  that  Kemp  was 
bound  to  grant  one,  yet  Dobie  is  now  absolved  from  all  responsibility 
in  that  respect.  *  *  The  only  case  which  appears  at  all  favour-  [  102  ] 
able  to  the  plaintiff  is  that  of  Philpot  v.  Hoare  (1) ;  but  it  is  clear, 
that  in  that  case  Lord  Hardwickb  considered  Eobinson  as  holding 
the  premises  as  agent  for  Mrs.  Hoare.  Here,  there  is  no  pretence 
for  saying  that  Dobie  remained  in  possession  after  the  assignment. 
The  mere  accident  of  the  same  person  being  receiver  both  for  Dobie 
and  Brown  ought  not  to  lead  to  such  a  conclusion. 

It  is  unnecessary  to  argue  at  the  present  time  of  day  that  an 
assignment  of  a  term  by  an  assignee  to  a  mere  beggar  is 
valid.    *     ♦     * 

Mr.  G.  Richards,  for  the  defendant  Brown,  observed  that  there 
was  no  charge  in  the  bill,  nor  any  proof  of  collusion  between  the 
two  defendants ;  and  he  contended  that  this  assignment  could  not 
be  vacated  without  overturning  long  established  principles  both  of 
law  and  equity. 

Mr.  Simjykinson,  in  reply. 

At  the  close  of   the  argument,  Alderson,   B.,   said   that  the       [  103  ] 
question  of  fact  as  to  the  dilapidations  demanded  investigation. 

(1)  Ambler,  480. 
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Faoo  Upon  the  point  whether  this  was  a  bond  fide  assignment,  he  should 
DoBiE.  take  a  short  time  to  consider  his  judgment.  The  law  upon  the 
subject  of  assignment  by  assignees  to  insolvent  persons  was  clear. 
The  only  doubt  was,  in  what  manner  this  case  was  to  be  dealt  with 
in  reference  to  the  particular  circumstances  attending  the  assign- 
ment. 

Jtme  26.        AldeRSON,  B.  : 

I  have  considered  this  case,  and  it  seems  to  me  to  depend  upon 
clear  and  satisfactory  principles,  and  that  the  application  of  them 
to  the  facts  before  the  Court  is  not  difficult. 

An  assignee  of  a  term  is  liable  to  the  covenants  only  by  reason  of 
his  privity  of  estate.  The  lessor  has  made  no  covenant  with  him — 
has  given  no  trust  to  him.  The  law,  therefore,  which  imposes  on 
him  the  liability,  directs  that  it  shall  continue  so  long  as  the  privity 
of  the  estate  continues  and  no  longer.  Any  real  assignment 
therefore  puts  an  end  to  it. 

There  is  no  doubt  that  a  fraudulent  assignment  is  as  no  assign- 
ment at  all.  Li  that  case,  both  at  law  and  in  equity,  the  act  is 
altogether  void.  But  it  is  a  mistake  to  call  an  assignment  to  a 
beggar  a  fraudulent  assignment.  If  a  party  assign  nominally  only, 
retaining  the  beneficial  possession  all  the  time,  it  is  fraudulent, 
because,  whilst  he  assumes  to  do  one  thing,  he  really  does  another. 
He  retains  the  benefit,  and  by  a  false  act  endeavours  to  get  rid 
of  the  burthen.  But  if  he  assigns  really,  getting  rid  of  the  burthen, 
and  giving  up  really  the  benefit  also  (if  any)  to  his  assignee,  it  is 
not  a  fraudulent  act.  His  motive  for  parting  with  it,  or  the  other's 
motive  for  receiving  it  are  not  enough  to  make  it  fraudulent,  if  the 
act  done  be  a  real  act,  intended  really  to  operate  as  it  appears  to  do. 
The  decisions  both  at  law  and  in  equity  concur  in  this  point. 
[  104  ]  But  though  this  be  so,  yet  equity  will  give  relief  as  to  antecedent 

rent  due,  or  antecedent  breaches  of  covenant  committed  at  the 
time  the  party  was  liable  for  them,  although  by  his  subsequent 
assignment  the  remedy  at  law  is  gone  (i). 

Now,  if  we  apply  these  principles  to  the  present  case  it  will  be 
easy  to  decide  it.  Here,  the  assignment  is  to  a  man  in  humble 
circumstances,  not  to  a  mere  beggar  ;  so  that  that  difficulty,  even  if 
it  were  one,  does  not  exist.  It  seems  to  me  that  the  assignment  is 
valid ;  and  that  for  all  rent  and  breaches  of  covenant  since  the 
assignment  the  defendant  is  not  liable.  But  he  is  liable  for  all 
(1)  A  questionable  proposition  of  law.— O.  A.  S. 
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antecedent  breaches.  I  think  his  acting  and  taking  possession  of  Faoo 
the  estate  quite  sufficient  to  bind  him  to  that  extent.  As  to  the  dobib. 
rent,  however,  there  is  now  no  question,  for  it  has  been  satisfied, 
fint  as  to  the  repairs,  I  think  there  should  be  an  inquiry  before  the 
Master  as  to  the  state  of  repair  of  the  premises  at  the  time  of  the 
assignment ;  and  in  case  the  Master  reports  against  the  defendant, 
he  will  a8C|rtain  the  amount  due  in  that  respect  for  which  the 
decree  will  ultimately  go  against  the  defendant. 

I  must,  however,  reserve  the  question  of  costs,  so  far  as  relates 
to  the  inquiry,  till  that  fact  is  determined.  The  bill  will  be 
dismissed  with  costs  as  to  the  400Z.,  and  as  to  the  rent  claimed. 

Decree  acccyrdingly. 


SMYTH  V.  FOLEY.  i838. 

June  25. 
(3  Y.  &  C.  142—161 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  Eq.  34.)  Jtdy  5. 

Portions  raised  out  of  a  reversionary  term  in  the  lifetime  of  the  children's        r  142  1 
father  who  was  tenant  for  life  imder  a  limitation  preceding  the  portion 
term. 

By  indentures  of  lease  and  release,  dated  respectively  the  19th 
and  20th  of  April,  1802,  being  the  settlement  made  in  contemplation 
of  a  marriage  between  Bichard  Chambers  and  Mary  Elizabeth 
Gray,  a  certain  messuage  and  lands,  situate  in  the  parishes  of 
Cradley  and  Isbitch,  in  the  county  of  Hereford  [were  assured  to 
Harry  Lechmere  and  Bobert  Gray,  their  heirs  and  assigns,  to  the 
ase  of  the  said  Bichard  Chambers  and  his  assigns  for  his  life, 
without  impeachment  of  waste],  with  remainder  to  the  use  of  the 
said  M.  E.  Gray  for  her  life,  in  bar  of  dower :  and  from  and  after 
the  decease  of  the  said  M.  E.  Gray,  or  other  sooner  determination 
of  the  said  estate,  then  to  the  use  of  John  Barnaby  and  John 
Surman,  their  executors,  &c.,  for  the  term  of  five  hundred  years, 
without  impeachment  of  waste,  upon  the  trusts  thereinafter  declared ; 
with  remainder]  to  the  use  of  the  first  and  other  sons  of  the 
marriage  successively  in  tail,  with  remainder  to  the  use  of  the 
daughter  and  daughters  of  the  marriage,  equally  to  be  divided 
l)etween  them  (if  *more  than  one)  as  tenants  in  common  in  tail,  [  '^^s  ] 
with  cross  remainders  between  them  in  tail,  with  remainder  to  the 
use  of  the  said  Bichard  Chambers,  his  heirs  and  assigns.  [And 
as  to  the  said  term  of  five  hundred  years  it  was  declared  and 
agreed  that  the  same  was  limited  upon  trust  in  case  there  should 
be  an  eldest  or  only  son,  and  one  or  more  child  or  children  of  the 
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Smyth  marriage,  the  trustees  by  sale  or  mortgage  of  the  said  term,  or  by 
i'oLEY.  such  other  ways  and  means  as  they  should  think  fit,  should  raise  or 
borrow  at  interest,  such  sums  of  money  for  the  portion  or  portions 
of  all  and  every  such  child  or  children  (other  than  and  except  an 
eldest  or  only  son)  as  were  thereinafter  mentioned,  that  was  to  say, 
if  but  one  such  child,  the  sum  of  8,0O0Z.  for  the  portion  of  such 
only  child,  and  if  two  or  more  of  such  children,  then  the  sum  of 
4,000Z.  to  be  equally  divided  between  them,  if  more  than  one,  share 
and  share  alike  ;  the  portion  or  portions  of  such  of  them  as  should 
be  a  son  or  sons  to  be  paid  at  his  or  their  respective  age  or 
ages  of  21  years,  and  the  portion  or  portions  of  such  of  them  as 
should  be  a  daughter  or  daughters  to  be  paid  at  her  or  their 
respective  age  or  ages  of  21  years,  or  day  or  days  of  marriage, 
which  shall  first  happen.  And  upon  further  trust,  that  in  the 
mean  time,  and  until  the  same. portions  should  become  payable 
as  aforesaid,  the  trustees  should  out  of  the  rents  and  profits 
of  the  premises,  raise  such  yearly  sums  for  the  maintenance 
and  education  of  such  child  or  children  as  should  not  exceed  in  the 
whole  the  interest  of  their  respective  portions,  after  the  rate  of  5/. 
per  cent,  yearly ;  provided  always,  that  in  case  any  of  the  said 
children  should  happen  to  die  before  his,  her,  or  their  portions 
should  become  payable  as  aforesaid,  then  the  portion  or  portions  of 
such  of  them  so  dying  should  go,  and  be  paid  unto,  and  be  equally 
divided  among  the  survivor  or  survivors  of  them,  when,  and  at  such 
time,  as  the  original  portion  or  portions  of  such  surviving  child  or 
children  should  become  payable :  And  the  trustees  were  empowered 
at  any  time  after  the  decease  of  the  said  Bichard  Chambers,  or  in 
his  lifetime  with  his  consent,  to  raise,  and  pay  any  sums  of  money, 
not  exceeding  the  sum  of  600i.,  for  the  putting  or  placing  out  any 
younger  son  to  any  profession  or  business,  or  other  advancement  in 
life,  before  such  time  as  his  portion  should  become  payable  as 
aforesaid,  as  part  of  his  or  their  portion  or  portions  thereinbefore 
[  145  ]  appointed  to  be  raised,  or  paid  to  him  or  them  as  aforesaid.]  The 
settlement  further  provided  that  in  case  any  of  the  trustees 
should  die,  or  be  desirous  of  being  discharged  from  the  trusts, 
[it  should  be  lawful  for  the  said  Bichard  Chambers  and  Mary  E. 
Gray,  in  their  joint  lives,  or  for  the  survivor  of  them,  by  any 
writing  under  hand  and  seal,]  to  appoint  new  trustees ;  and  that 
upon  such  appointment  all  the  monies  to  arise  from  any  sale  of  the 
premises,  under  a  power  thereinbefore  limited  for  that  purpose,  and 
also  all  the  monies  arising  by  sale  or  assignment  of  the  term  of 
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500    years,    for    the    purposes    aforesaid,    which     should     then       Smyth 
remain  unapplied,  and  the  stock  upon  which  the  same  might  be       Foley. 
invested,  should  be  assigned  so  as  to  vest  in  the  new  trustees 
jointly  with  the  continuing    trustees    for   the   purposes   of    the 
settlement. 

The  marriage  took  effect,  and  there  were  six  children  of  the 
marriage,  three  sons  and  three  daughters,  all  of  whom  attained  the 
age  of  21  [and  Mary  Elizabeth,  the  wife  of  Bichard  Chambers,  died 
in  1834]. 

The  present  bill  was  filed  on  the  part  of  the  younger  children,  i^^^] 
claiming  to  have  the  sum  of  4,000^  immediately  raised  for  their 
benefit  by  sale  or  other  disposal  of  the  term,  notwithstanding  the 
life  interest  of  their  father,  Bichard  Chambers,  in  the  settled 
estate;  and  also  claiming  interest  at  51.  per  cent.,  on  their 
respective  portions  from  the  respective  times  of  their  attaining  21. 

The  eldest  son,  by  his  answer,  submitted  that  the  sum  of 
4,000i.  provided  for  the  younger  children  by  the  settlement  was 
not  raisable  until  after  the  decease  of  Bichard  Chambers  the 
younger. 

Mr.  Du4:kworth  and  Mr.  RotipeU^  for  the  plaintiffs : 

The  question  to  be  argued  in  this  case  has  not  been  much 
agitated  of  late  years.  In  the  last  century  there  were  numerous 
decisions  on  the  subject,  and  the  opinions  of  Judges  upon  it  were 
conflicting.  *  *  The  various  conflicting  opinions  are  commented 
*apon  by  Lord  Eldon,  in  Codrington  v.  Lord  Foley  (i),  which  is  [  •i*^  ] 
the  last  case  on  this  important  subject.  *  *  The  rule  is,  that 
the  portion  is  raisable  at  the  time  positively  fixed  for  that  purpose 
by  the  instrument,  unless  you  can  show  a  contrary  intention 
from  any  other  part  of  the  instrument.  It  must  be  admitted 
that  clauses  of  maintenance  and  advancement  are  those  on  which 
the  Courts  have  relied  as  counteracting  the  previous  directions  that 
the  portions  should  be  raised  at  21,  but  here,  these  clauses  are 
less  strong  than  in  the  corresponding  clauses  in  other  cases.  *  * 
In  this  case  it  is  submitted  that  the  trustees  would  not  be  com-  [  H8  ] 
pelled,  under  the  clause  for  maintenance,  to  wait  till  the  term 
came  into  possession  before  they  could  raise  maintenance,  but  that 
they  might,  under  the  words  '*  rents  and  profits,"  sell  or  mortgage 
the  term.  If  that  be  so,  it  follows  that  the  clauses  of  maintenance 
and  advancement  are  consistent  with  the  trust  for  raising  the 
(I)  6  R.  R.  332  (6  Ves.  3e4> 
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portions;   but  at  all  events,  it  is  submitted  that  they  are  not 
sufficiently  strong  to  counteract  the  declaration  of  trust. 

[The  principal  cases  cited  by  counsel  are  referred  to  and  com- 
mented on  by  Lord  Eldon  in  the  judgment  in  Codrington  v.  Lord 
Foley,  and  the  rules  deduced  by  Lord  Eldon  from  those  cases  are 
adopted  and  approved  by  A:ldebson,  B.,  in  his  judgment  in  the 
present  case,  post,  p.  854.] 

Mr,  Simpkinson  and  Mr.  Simpson,  for  defendants  in  the  same 
interest  with  the  plaintiffs  [referred  to  an  unreported  case  of 
Cotton  V.  Cotton  (i)] : 

It  seems  clear  from  [the  advancement]  clause  that  the  settlor 
contemplated  the  possibility  of  the  portions  being  wanted  in  his  life- 
time. He  had  made  the  portions  payable  to  the  sons  at  21,  and  the 
daughters  at  21  or  marriage ;  but  thinking  that  the  sons  might  want 
advancement  before  they  attained  21,  he  gave  the  trustees  power  to 
raise  money  for  that  purpose.  On  the  contrary  no  power  is  given  to 
the  trustees  to  advance  the  daughters  before  21  or  marriage,  that 
being  evidently  thought  unnecessary.  But  if  payment  of  the  portions 
was  to  be  postponed  until  the  death  of  the  tenant  for  life,  wjiy  were 


(1)  This  case  was  cited  by  Mr. 
Simpkinson  from  Mr.  Melmoth's  MSS. 
in  Lincoln's  Inn  Library,  and  is  as 
follows : 

Cotton  V.  Cotton  in  Chancery,  10th 
May,  1738.— Sir  Eobert  Cotton,  the 
plaintiffs  grandfather,  settled  lands 
by  indenture  dated  the  17th  July, 
1701,  the  uses  whereof  as  to  part  were 
to  Sir  Thomas,  his  son,  for  life,  then 
to  his  wife  for  life,  remainder  to 
trustees  for  500  years,  remainder  to 
the  defendant  in  tail  male,  with  re- 
mainders over.  The  trusts  of  the  term 
were,  that  in  case  Sir  Thomas  Cotton 
should  die  leaving  any  younger  child 
or  children  by  him  begotten  on  the 
body  of  his  wife  which  should  be 
living  at  his  death,  then  it  should  be 
lawful  for  the  trustees  out  of  the  rents 
of  the  said  estate  limited  for  the  said 
term,  or  by  lease  thereof  for  the  said 
500  years,  or  by  felling  of  timber,  or  by 
any  other  means  as  they  should  think 
fit,  and  for  the  advantage  of  such 
child  or  children,  to  raise  such  sums 
of  money  for  the  portions  of  such 
child  or  children  and  pay  the  same 


in  manner  following,  viz.  if  there 
should  be  but  one  younger  child,  then 
3,000/.  should  be  raised  for  such 
yoimger  child,  and  if  two  or  more 
such  younger  children,  then  5,000/. 
should  be  raised  and  be  equally  divided 
between  them,  if  daughter,  at  18  or 
marriage,  and  if  sons  at  21 :  and  until 
such  portions  should  be  payable  and 
paid,  to  raise  for  such  only  child  60/. 
a  year  for  his  or  her  maintenance  and 
education ;  but  if  more  than  one,  then 
to  raise  and  pay  them  the  yearly  sum 
of  50/.  a  piece,  by  equal  half  yearly 
payments  at  Lady  Day  and  Michael- 
mas, the  first  payment  to  be  made  at 
the  first  of  the  said  days  which  should 
happen  after  the  commencement  of 
the  said  term. 

Sir  Thomas  Cotton  died  leaving  'his 
wife  and  nine  yoimger  children, 
having  made  his  will  and  some  pro- 
vision for  them  out  of  his  personal 
estate  after  the  death  of  his  wife,  who 
is  yet  living. 

The  plaintiff,  Philadelphia,  has  at- 
tained her  age  of  18,  and  she  and 
the    rest    of    the    younger    children 
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the  daaghters  not  advanced  as  well  as  the  sons  ?    It  is  clear  from       Suyth 
this  that  the  advancement  to  the  sons  was  merely  for  the  sake  of       folby. 
enabling  them  to  enter  professions  before  they  attained  21,  when 
they  woald  be  entitled  to  their  portions.     *     ♦     ♦ 

Mr.  Coote,  and  Mr.  Abj-aham,  for  the  eldest  son : 

*  *  Upon  the  construction  of  the  instrument  this  case  differs  [  1^2  ] 
from  that  of  Codrington  v.  Foley.  There  the  father  was  dead, 
leaving  two  children — a  son,  who  was  an  infant,  tenant  in  tail 
under  the  settlement,  and  a  daughter  entitled  to  a  portion  rais- 
able  under  a  term  of  1,000  years.  All  the  limitations  of  the  settle- 
ment, however,  were  over-rode  by  a  term  of  ninety-nine  years, 
which  was  limited  for  special  purposes,  and  the  question  was, 
whether  the  raising  of  the  portion  should  be  postponed  until 
the  trusts  of  the  term  of  ninety-nine  years  were  satisfied,  and 
Lord  Eldon  held,  that  upon  the  construction  of  the  instrument, 
such  could  not  be  the  true  intention  of  the  parties.  But 
his  Lordship  expressly  distinguished  that  case  from  those 
where,  the  term  for  raising  portions  being  expectant  on  the 
father's  life  estate,  it  had  been  attempted  to  raise  the  portion 
in  his  lifetime.     It  is  submitted,  therefore,  upon  the  authority  of 

bring  their  bill  against  the  defendant,  time  it  became  payable,  though  the 

their  elder  brother,  and  the  trustees  of  Lady  Cotton  is  still  living ;   and  let 

the  term.      Philadelphia  insists  that  the  Master  settle  what  part  of  the    * 

her  portion  having  become  payable,  it  trust  estate  is  pi-oper  to  be  sold  for 

ought  to  be  raised  by  sale  of  the  rever-  that  purpose. 

sionary  term,  and  be  paid  her  together  But  as  to  the  point  of  maintenance, 
with  the  arrears  of  the  50/.  a  year  I  am  of  opinion  that  there  is  no  pre- 
maintenance  from  the  death  of  her  tence  for  it,  the  settlement  being  ex- 
father;  and  the  rest  of  the  plaintiffs  press  that  the  first  payment  of  the 
insist  upon  the  like  maintenance :  and  maintenance  is  to  be  made  at  the  first 
the  better  to  support  the  demand  of  of  the  days  of  payment  which  should 
maintenance,  it  was  urged  on  behalf  happen  after  the  commencement  of  the 
of  the  plaintiffs  that  they  had  no  other  term,  which  term  by  the  settlement 
provision  in  present  but  by  the  settle-  does  not,  nor  can,  commence  till  after 
ment,  and  that  it  could  never  be  the  the  death  of  my  Lady  Cotton,  who  is 
intention  of  Sir  Bobert  Cotton  when  living. 

he  made  this  provision  for  the  younger  As  to  the  hardship  of  the  case  in 

children,  that  they  should  be  destitute  respect  of   the  plaintiffs,  the    Court 

of    maintenance    till    their    portions  cannot  take  that  into  consideration, 

should  be  payable.  but  must  judge  upon  settlements  as 

they  find  them,  and  as  the  parties 

M.1STEB  OF  THB  RoLLS :  j^^ye  thought  fit  to  make  them.    It 

As   to  the    plaintiff  Philadelphia's  would  be  to  no  purpose  to  make  deeds, 

i<hare    of    the    5,000/.,    she    having  if  this  Court   should  construe  them 

attained     18,    I    am    of    opinion    it  according    to  what  may  be   for  the 

ought  to  be  raised  out  of  the  rever-  convenience  or  inconvenience  of  the 

sionary  term,  with  interest  from  the  parties. 
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Smtth       that  case  and  many  others,  that  the  piimd  facie  mtention  of  these 

Foley.  instruments  must  be  taken  to  be  that  the  portion  should  not  be 
raisable  till  the  term  comes  into  possession;  the  onus  probandi 
resting  upon  those  who  insist  on  the  contrary.     *     *     * 

[  153  J  But  another  material  question  to  be  considered  is  this :  supposing 

the  deed  to  be  construed  as  strictly  as  is  contended  for  on  the  other 
side,  have  all  the  contingencies  happened  upon  which  the  portions 
are  made  raisable  ?  *  *  It  will  be  said  that  the  portions  are 
vested,  and  cannot  be  devested  by  any  becoming  eldest  sons.  On 
that  point  there  are,  undoubtedly,  several  conflicting  decisions,  but 
Chadwick  v.  Doleman  (i),  and  Matthews  v.  Paul  (2),  are  authorities 
to  show  that  the  portions  will  be  devested.  The  case  of  Windham 
V.  Graham  (3),  would  be  against  us  if  not  considered  as  decided  on 

[  154  ]  special  circumstances.  *  *  Allowing  that  the  younger  sons  take 
vested  interests,  they  may,  nevertheless,  successively  become  eldest 
sons  in  the  father's  lifetime,  and  in  that  case  they  ought  not,  in 
fairness,  to  receive  their  portions.  This  argument  would  not  apply 
if  the  eldest  son,  together  with  his  father  as  protector  of  the  settle- 
ment, had  defeated  the  remainders  over ;  but  that  event  has  not 
taken  place.     *    *    * 

L 155  ]  The  clause  of   advancement  is  not  confined  to  provision  to  be 

made  to  infants,  but  extends  to  adults.  But  as  the  advancement  is 
to  be  considered  as  part  of  the  portion,  it  must,  on  the  construction 
adopted  on  the  other  side,  be  paid,  if  at  all,  at  or  before  the  period 
of  the  child  attaining  21.  That,  however,  does  not  appear  to  have 
been  the  intention  of  the  parties.     *     *     ♦ 

[  156  ]  Mr.  Romilly,  for  the  tenant  for  life. 

Mr.  Stinton,  for  the  surviving  trustees  of  the  term. 

Mr.  Duckworth,  in  reply : 

It  has  been  argued  on  the  other  side,  that  all  the  contingencies 
have  not  happened  on  which  the  portions  were  meant  to  vest ; 
*  *  upon  the  construction  adopted  on  the  other  side,  the  words 
'*  payable  as  aforesaid,"  which  occur  in  the  clause  of  survivorship, 
must  mean  ''  payable  at  21,  or  marriage,  after  the  death  of 
the  parent."  The  consequence  of  this  would  be,  that  upon  the 
death  of  any  younger  child  after  marriage,  in  the  lifetime  of  his 

(1)  2  Vem.  628.  (3)  25  E.  R.  62  (1  fiuss.  331). 

(2)  19  R.  B.  207  (3  Swanst.  328). 
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parent,  his  share  would  go  over  to  the  survivors,  and  his  children  Smtth 
*  would  take  nothing.  But  what  Court  would  put  such  a  construction  folky. 
on  the  instrument  ?  L  'i^^  ] 

Aldbrson,  B.  :  J^iy  ^^ 

This  case  has  been  most  ably  argued  before  me,  and  I  thought  it 
advisable,  before  deciding  it,  to  look  into  the  cases,  although,  at  the 
time  of  argument,  I  did  not  entertain  any  strong  doubts  as  to  the 
result  at  which  I  ought  to  arrive. 

The  question  is,  whether  the  portions  of  the  younger  children  of 
Richard  Chambers  are  raisable  immediately,  or  whether  that  is  to 
be  postponed  until  the  death  of  the  present  tenant  for  life. 

It  is  much  too  late  now  to  consider  as  to  the  propriety  of  the  rule 
as  to  this  subject  which  has  prevailed  in  courts  of  equity.  Possibly, 
if  it  were  res  integra,  I  should  not  have  come  to  such  a  conclusion. 
But  being  established,  it  is  of  much  more  importance  to  adhere  to 
general  rules,  than,  for  any  supposed  convenience,  rashly  to  depart 
from  them.  The  titles  and  estates  of  men  depend  in  a  great  degree 
on  the  fixedness  of  the  rules  by  which  Courts  are  governed. 

I  take  the  rule,  so  far  as  it  is  necessary  on  the  present  occasion 
to  state  it,  to  be  this,  that  where  a  term  is  limited  in  remainder  to 
commence  in  possession  after  the  death  of  the  father,  yet  if  the 
trust  is  to  raise  a  portion  payable  at  a  fixed  period,  the  child  shall 
not  wait  for  the  death  of  the  father  before  the  portion  is  raised,  but 
at  the  fixed  period  may  compel  a  sale  of  the  term  ;  and,  secondly, 
where  the  period  is  not  fixed  by  the  original  settlement,  but  depends 
on  a  contingency,  the  rule  applies  as  soon  as  the  contingency 
happens  ;  and,  thirdly,  where  not  only  the  period,  but  the  class  of 
children  in  favour  of  whom  the  portions  are  to  be  raised,  depends 
on  a  contingency,  (as  when  it  is  limited  to  take  effect,  in  case  the 
father  dies  without  issue  male  by  his  wife),  there,  also,  on  the 
contingency  happening  by  the  death  of  the  wife  without  issue 
*male,  the  portions  are  raisable  immediately,  and  the  term  is  [  *158  ] 
saleable  in  the  lifetime  of  the  father. 

This  being  the  general  rule  derived  from  the  presumed  intention 
of  the  settlor  that  it  should  be  so,  it  must  of  course  follow,  that  if 
taking  the  whole  settlement  together,  this  presumed  intention  is 
negatived,  the  rule  can  have  no  effect.  Accordingly,  on  looking  into 
the  books,  we  find  a  variety  of  cases  in  which,  from  passages 
contained  in  the  settlement,  the  Courts  have  so  decided.  Some 
Jadges,  indeed,  to  whom  the  original  rule  was  not  satisfactory, 
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Smyth  have  laid  down  incidentally,  that  the  Courts  would  be  eager  to 
FoLET.  decide,  or,  that  they  would  lay  bold  of  slight  circumstances  to 
decide  against  the  rule.  On  the  other  hand.  Lord  Eldon,  in  a 
very  able  and  elaborate  judgment,  has,  I  thmk,  laid  down  the 
rule  on  its  true  and  sound  foundation — that  the  Court  holding 
an  equal  mind  ought  to  look  at  all  the  circumstances,  and  to  see, 
what,  on  a  sound  construction  of  the  instrument,  was  the  actual 
intention  of  the  party.  I  entirely  adopt  this  principle.  Any  other 
would  be  to  violate  that  which  it  is  conceded  ought  to  govern — 
namely,  the  intention  of  the  party  himself.  How  is  it  possible  for  a 
Judge  to  know,  except  from  the  instrument,  that  intention  ?  How 
can  he  know  whether  his  notions  of  expediency  are  the  same  as 
those  of  the  party  on  whose  expressed  intentions  he  is  to  decide  ? 
A  Judge  may  think  the  eldest  son  ought  to  be  the  peculiar  object  of 
consideration ;  the  settlor  may  be  of  opinion  that  younger  children 
in  general  are  greater  objects  of  favour.  To  adopt  such  principles 
would  be  to  render  every  thing  uncertain. 

Having  premised  these  observations  as  to  the  principles  by  which 
I  think  this  case  must  be  decided,  and  which,  without  referring 
to  them  more  in  detail,  I  think  may  be  deduced  from  a  consideration 
of  all  the  cases,  I  shall  now  proceed  to  apply  them  to  the  present 
case. 
[  *159  ]  By  this  settlement  the  estate  was  settled  on  Bichard  ^Chambers 

for  life,  then  on  his  wife  for  life,  and  from  and  after  her  decease  to 
trustees  for  five  hundred  years,  for  certain  intents  therein  expressed, 
and  subject  thereto  to  the  first  and  other  sons  successively  in  tail, 
with  remainder  to  the  daughters,  as  tenants  in  common  in  tail. 
The  term  was  declared  to  be  limited  upon  trust  in  case  there  should 
be  an  eldest  or  only  son,  and  one  or  more  child  or  children  of 
Bichard  Chambers,  on  the  body  of  Mary  Chambers,  his  wife,  to  be 
begotten,  then,  that  the  trustees  by  sale  or  mortgage  of  the  term, 
should  raise  and  levy,  or  borrow  and  take  up  at  interest,  for  the 
portions  of  all  such  children,  other  than  the  eldest,  3,0002.  if  there 
should  be  one  only  such  child,  and  4,0002.  if  two  or  more  such 
children — to  be  paid  to  such  children  at  21,  if  sons,  and  at  21,  or 
marriage,  if  daughters. 

Now  the  wife  has  died,  and  has  left  more  than  one  younger 
child;  and  all  the  younger  children  have  attained  21.  Every 
branch,  therefore,  of  the  contingency  has  occurred,  and,  accord- 
ing to  the  rule  of  the  courts  of  equity  to  which  I  have  before 
referred,  I  ought  to  infer,  unless  something  else  appears  in  the 
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settlement  to  show  the  contrary,  that  the  intention  of  the  settlor       Smyth 

was  that  these  portions  should  be  raisable  forthwith.     Mr.  Coote   '    foley. 

indeed  contended  that  there  was  still  a  contingency,  namely,  that 

the  eldest  son  might  die  in  the  lifetime  of  his  father,  but  that 

argument  is  not,  I  think,  well  founded.     The  question  is,  as  to  the 

estate  of  the  family  when  the  event  on  which  that  which  was  before 

contingent  becomes  fixed,  namely,  the  death  of  the  wife.      On  that 

occurring  the  settlement  is  to  be  read  as  if  it  were  in  trust  to  raise 

4,000/.  for  the  portions  of   A.  B.  C.  and  D.  (the   then   younger 

children)  to  be  paid  to  A.  and  B.,  the  sons,  at  21,  and  to  G.  and  D., 

the  daughters,  at  21,  or  marriage.      Then  we  are  to  look  to  the 

rest  of  the  settlement,  to  see  whether  there  is  any  thing  there  from 

which  we  are  to  conclude  that  this  payment  is  to  be  **  provided  the 

•father  be  then  dead,"  or,  **  provided  the  term  of  the  trustees  is       [  *160  ] 

then  in  their  possession." 

Now  it  is  contended,  that  this  is  [to]  be  deduced  from  the  next 
clause,  by  which  the  trustees  are  directed  "  in  the  mean  time  and 
until  the  portions  shall  be  payable,  to  levy  and  raise  out  of  the  rents, 
issues  and  profits  of  the  premises,  competent  maintenance  not 
exceeding  the  interest  of  their  portions  at  five  per  cent.  I  cannot 
accede  to  this  conclusion.  If  the  trustees  had  been  directed  to  pay 
maintenance  out  of  the  rents  and  profits,  and  pay  over  the  surplus  to 
other  parties,  the  argument  would  have  been  very  different,  for  such 
a  direction  would  necessarily  have  implied  a  possession  by  them  of 
the  rents,  and  would  have  shown  that  the  settlor  contemplated 
maintenance  previous  to  the  payment  of  the  portions  out  of  the 
term  in  possession.  That  was  the  case  of  Brome  v.  Berkley  (i). 
There  the  first  payment  of  the  maintenance  was  limited  to  a  period 
after  the  term  was  in  possession.  I  don't  fully  accede  to  the 
reasoning  on  which  that  case  turns,  and  which  is  inconsistent  with 
Cotton  V.  Cotton,  cited  from  Melmoth's  MSS.  But  at  all  events, 
that  point,  which  is  clear  there,  is  not  at  all  so  here.  It  is  not  at 
all  clear  here,  that  the  maintenance  as  well  as  the  portions  may  not 
have  been  intended  to  be  raised  by  mortgage  of  the  rents,  issues, 
and  profits  in  reversion.  It  was  conceded  indeed,  in  argument, 
that  this  might  be  so,  if  that  were  the  intention  of  the  settlor.  It 
is  said  that  the  intention  is  doubtful,  whether  **  rents,"  &c.  mean 
annual  rents  or  general  profits.  But  even  if  that  intention  be 
doubtful,  I  cannot  use  this  clause  in  order  to  negative  the  clear 
intention  deducible  from  the  other  parts  of  the  settlement. 

(1)  2  P.  Wms.  484. 

23—2 
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Bmyth  The  remaining  clause  seems  to  me  to  confirm   the  intention 

Foley.  deducible  from  the  first  clause.  There  is  a  power  given  to  the 
[  *i6i  ]  trustees  to  raise  a  part  of  the  children's  *portions  in  the  lifetime  of 
the  father,  even  before  the  portions  were  payable.  It  is  most 
probable  that  a  settlor  who  was  willing  that  this  should  be  done, 
should  be  desirous  that  the  portions  themselves  should  be  paid 
to  these  objects  of  his  bounty  at  the  time  he  fixed,  without  waiting 
for  the  father's  death.  And  this  clause  applies  only  to  the  younger 
sons,  so  that  the  daughters  would,  according  to  the  construction  of  the 
defendant,  have  nothing  in  the  lifetime  of  their  parents,  although 
the  sons  would  be  put  forward  in  life.  This  is  not  a  probable 
intention.  I  do  not,  however,  place  great  reliance  on  this  clause. 
As  far  as  it  goes,  however,  it  confirms  my  previous  view  of  the  case. 
Upon  the  whole,  I  have  come  to  the  conclusion  that  the  intention 
of  the  settlor  as  expressed  by  the  first  clause  was,  that  on  the 
contingency  happening,  and  the  children  attaining  21,  or  marriage, 
the  portions  should  be  raisable. 

I  think  the  other  clauses  of  the  settlement  do  not  negative  or 
induce  me  to  doubt  as  to  the  settlor's  intention  on  this  point.  I 
propose,  therefore,  to  decree — the  children  having  all  attained 
21 — that  the  portions  amounting  to  4,000Z.  ought  now  to  be  raised 
by  sale  or  mortgage  of  the  term  of  600  years. 

Decree  accordingly. 


[184] 


1838.  KIBBY  V.  CARR(l). 

July  5. 

Av^,  3.         (3  y.  &  C.  184—187;  S.  C.  nom.  Kirhy  v.  Cox,  8  L.  J.  (N.  S.)  Ex,  Eq.  31 


2  Jur.  741.) 

Strict  evidence  of  insanity,  and  not  merely  evidence  of  incapability,  is 
required  to  induce  the  Court  to  dissolve  a  partnership. 

The  dissolution  of  a  partnership  at  will  takes  effect  from  the  commence- 
ment of  a  suit  for  dissolution  in  the  absence  of  previous  notice  to  dissolve. 

The  plaintiff  and  defendant  were  for  some  years  previous  to 
1834,  in  partnership  together,  in  the  business  of  conveyancers, 
under  a  mere  parol  agi'eement,  without  any  stipulated  term  for  the 
duration  of  the  partnership.  In  the  month  of  July,  1834,  the 
defendant  became  lunatic,  and  in  August,  1837,  the  plaintiff  filed 
his  bill,  praying  that  the  partnership  might  be  dissolved  on  the 
ground  of  insanity,  as  from  the  time  of  filing  the  bill. 

The  evidence  for  the  plamtiff  was,  that  since  July,  1834,  the 

(1)  See  now  the  Partnership  Act,  1890,  s.  35  (a).— 0.  A.  S. 
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defendant  had  never  attended  the  office,  or  taken  any  part  in  the        kibby 
business  of  the  partnership ;  that  in  1834  and  1835,  he  was  for        cabb. 
some  months  in  a  lunatic   asylum,  where  he  had  made   several 
attempts  to  destroy  *himself,  and  had  refused  to  engage  in  the       [  *IS5  ] 
employments    provided  for   the  patients ;    and   further   that   for 
foarteen  months  previous  to  April,  1838,  he  had  likewise  been  in 
a  lunatic  asylum.     Two  medical  men,  who  were  examined,  gave  it 
as  their  opinion  that  he  was  decidedly  insane,  and  that  the  malady 
was  likely  to  be  permanent.     There  was,  however,  a  chasm  in  the 
evidence  of  insanity  during  the  latter  part  of  the  year  1835  and  the 
year  1836 ;  and  the  surgeon  who  was  examined  as  to  the  party's 
insanity  during  the  fourteen  months  previous  to  April,  1838 ,  could 
not  depose  as  to  two  months  of   that  time,  during  which  the 
defendant  was  under  the  care  of  another  surgeon. 

Mr.  CoUyer  for  the  plaintiff.     *     *     * 

Mr,  F.  J.  Hall  for  the  defendant  [cited  Waters  v.  Taylor  (i)] . 

Mr.  Collyer,  in  reply :  [  186  ] 

*  *  If  the  evidence  is  insufficient,  the  Court  may  refer  the 
question  of  insanity  to  the  Master  :  Saycr  v.  Bennet  (2).  Upon  the 
jurisdiction  of  courts  of  equity  in  general  to  deal  with  this  question, 
there  can  be  no  doubt :  Jones  v.  Noy  (3). 

The  Lord  Chief  Baron  : 

My  opinion  is  that  the  evidence  in  this  case  is  not  such  as  would 
satisfy  a  jury  of  the  defendant's  permanent  insanity.  But  on  the 
authority  of  Lord  Kenyon  in  Sayer  v.  Bennet,  I  shall  refer  it  to  the 
Master  to  inquire  as  to  the  present  and  past  state  of  mind  of  the 
defendant,  and  if  he  be  insane,  when  he  first  became  so ;  and  the 
Master  may  receive  any  evidence,  in  addition  to  what  has  been 
read,  that  he  may  think  necessary.  *The  jurisdiction  of  courts  of  [  '187  ] 
equity  in  these  cases  seems  to  be  well  established,  although  in  this 
particular  Court,  no  such  cases  seem  hitherto  to  have  occurred. 

On  this  day  the  cause  came  on  for  hearing,  on  further  directions;       -4w^. 
and  the  Master  having  received  further  evidence  of  the  incurable 
lunacy  of  the  defendant,  it  was  decreed  that  the  partnership  should 
be  dissolved  as  from  the  filing  of  the  bill. 

Decree  accordingly. 

(1)  13  B.  R.  91  (2  V.  &  B.  299).  (3)  39  R.  R.  160  (2  My.  &  K.  125). 

(2)  See  13  E.  R.  97,  98  (1  Cox,  107). 
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1838.  CLARKE  V.  HENTY. 

JuTie  2. 
(3  Y.  &  C.  187—190;  S.  C.  2  Jur.  918.) 

'^         "^  A  father  gave  a  bond  to  secure  the  repayment,  within  four  years,  of  a 

simple  contract  debt  due  by  his  son.  The  father  died,  and  the  creditor 
commenced  proceedings  against  his  estate  for  the  recovery  of  the  bond 
debt,  but  subsequently  took  a  fresh  bond  from  the  son,  who  was  the 
father's  heir-at-law,  and  from  the  personal  representative  of  the  father, 
conditioned  for  paying  the  same  debt  by  instalments ;  the  creditor,  at  the 
same  time,  retaining  the  original  bond :  Held,  that  the  original  bond  wa8 
discharged  ;  Ist,  on  the  ground  that  the  father  was  only  surety  for  the  son, 
and  that  the  creditor,  by  giving  time  to  the  principal  debtor,  had  dischai^ed 
the  surety ;  and  2ndly,  because  the  second  bond  must  be  considered,  under 
the  circumstances,  as  having  been  given  in  satisfaction  of  the  first. 

John  Henty  being  indebted  fo  White  by  simple  contract,  pre- 
vailed upon  his  father,  Thomas  Henty,  to  become  security  for  the 
debt.  Accordingly,  Thomas  Henty  executed  a  bond  to  White, 
by  which  he  bound  himself,  his  heirs,  executors,  &c.  to  pay  the 
debt  in  four  years.  Thomas  Henty  afterwards  died,  having,  by 
his  will,  devised  all  his  real  estate  to  trustees  upon  trust  to  pay 
the  rents  to  his  son  John  Henty  (who  was  his  heir-at-law),  for 
his  life,  and  after  the  decease  of  John  Henty  to  the  use  of  his 
children  as  tenants  in  common  in  fee.  Upon  Thomas  Henty's 
death.  White  filed  his  bill  in  Chancery  for  payment  of  the  bond 
out  of  Thomas  Henty's  estate,  but  he  afterwards  stayed  those 
proceedings  upon  taking  a  fresh  bond  from  John  and  Amelia 
Henty,  the  latter  of  whom  was  Thomas  Henty's  widow  and 
personal  representative,  by  which  the  original  debt  was  made 
payable  by  instalments  of  20Z.  a  year.  White,  however,  retained 
possession  of  the  former  bond. 

The  present  being  a  creditors'  suit  for  the  administration  of  the 

[  'iss  ]       estate  of  Thomas  Henty,  White  put  in  a  claim  *before  the  Master, 

under  the  first  bond.     The  Master  having  reported  against  such 

claim,  an  exception  was  taken  to  the  Master's  report  in  that  respect. 

Mr.  Bethell,  for  the  exception : 

The  original  debt  by  simple  contract  cannot  be  taken  into 
consideration.  The  only  specialty  debt  was  Thomas  Henty's,  and 
while  that  was  in  the  progress  of  being  enforced,  his  heir-at-law 
and  personal  representative  agreed  to  strengthen  the  security.  That 
is  not  a  relinquishment  of  the  former  security.  No  doubt  if  a  man 
has  the  security  of  a  principal  debtor  and  his  surety,  and  enters 
into  a  new  contract  for  giving  time  to  the  principal,  the  surety  is      i 
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discharged ;  but  here  the  form  of  the  second  bond  was  to  relieve  Clarke 
the  testator's  estate.  There  is  no  contract  to  forbear  enforcing  the  henty. 
original  bond,  and  the  creditor  is  still  in  possession  of  it. 

Mr.  Temple  and  Mr.  West,  for  the  devisees  of  the  testator's 
estate : 

Here  there  has  been  giving  time  to  the  principal,  which  releases 
the  surety's  devised  estate.  It  is  not  necessary  that  the  suretyship 
should  appear  on  the  instrument.  John  Henty  was  the  principal 
debtor,  and  the  father  gave  his  bond  as  surety  for  his  son.  After- 
wards the  principal  debtor  asks  for  time,  and  offers  the  joint  bond 
of  himself  and  his  mother  to  secure  payment  of  the  original  debt 
by  instalments.  She  then  becomes  his  surety.  Is  not  that  giving 
time  to  the  principal  ?  Could  White  carry  on  the  suit  in  Chancery 
after  the  second  bond  ?  The  second  bond  was  a  substitution  for  the 
other.  If  John  Henty  did  not  give  it  as  heir-at-law,  he  gave  it  as 
principal  debtor ;  and  therefore,  qudcunque  via  data,  the  Master  is 
right. 

Mr.  Simpkinson,  for  other  parties  interested  in  the  real  estate: 

It  is  impossible  to  say  that  the  transaction  with  the  father 
merged  the  remedy  against  the  son.  If  the  father  had  been  sued 
in  his  lifetime  he  would  have  had  a  right  to  have  enforced  all  the 
remedies  against  the  son. 

(The  Lord  Chief  Baron  :  He  might  have  defended  himself  by       [  189  ] 
showing  payment  by  the  son.) 

The  Lord  Chief  Baron  : 

It  appears  to  me  that  the  Master  is  right,  in  refusing  to  treat 
the  claim  under  this  bond  as  one  which  can  now  be  enforced 
against  the  testator's  estate.  The  facts  are,  that  John  Henty 
being  indebted,  by  simple  contract  to  one  White,  his  father  gave 
a  bond  obliging  himself  to  pay  the  amount  within  four  years.  It 
is  not  suggested  that  there  was  any  other  consideration  for  this 
bond  than  the  son's  debt.  In  the  nature  of  things,  therefore,  the 
father  was  surety  for  the  son.  After  the  father's  death  the  son 
himself  gives  a  bond  to  White,  by  which  he  was  bound  to  pay  the 
same  original  debt,  by  instalments  of  20Z.  a  year.  What,  then,  is 
the  situation  of  the  parties  ?  By  a  rule  of  equity  and  law  too,  if  a 
party  gives  credit  to  his  principal  debtor,  he  discharges  the  surety. 
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Clarke      Suppose,  between  living  parties,  that  A.  owes  B.  a  debt,  and  C. 

Hbnty.  gives  his  bond  for  the  payment  of  it  at  a  particular  time,  without 
any  agreement  that  the  original  contract  shall  be  given  up ;  and 
afterwards  A.  gives  his  bond  to  B.,  conditioned  for  payment  of  the 
same  sum  at  a  different  period,  it  is  clear  that  the  original  bond 
could  not  be  enforced  at  law.  It  is  argued,  however,  that  upon 
the  first  bond  being  given,  the  debt  is  merged  in  that  security. 
I  do  not  agree  with  that  doctrine.  The  rule  of  an  obligation  of  a 
higher  nature  merging  inferior  obligations  only  exists  as  to  con- 
tracts between  the  same  parties.  It  cannot  be  contended  that  a 
contract  by  an  original  debtor  is  put  an  end  to,  because  some 
surety  gives  a  bond  for  it.  It  is  clear  that  White  could  have 
brought  his  action  against  John  Henty  upon  the  simple  contract, 
notwithstanding  the  father's  bond. 

But  even  supposing  the  original  debt  to  have  been  discharged 
by  the  father's  bond,  the  father  becoming  the  principal  debtor,  and 

[  •190]  that,  upon  the  father's  decease,  the  *creditor  took  a  bond  from  his 
executor  and  heir-at-law  for  the  same  debt,  payable  by  instalments ; 
could  the  original  bond  be  enforced  ?  It  might  be  so  if  that  had 
been  the  subject  of  special  arrangement,  but  otherwise  the  circum- 
stances would  afford  matter  for  a  plea  of  accord  and  satisfaction. 
If,  in  addition  to  those  circumstances,  it  appeared  that  the  bond 
had  been  given  up,  that  would  no  doubt  be  stronger  evidence  of 
satisfaction,  but  it  would  be  by  no  means  conclusive. 

Now,  here  I  find  it  was  arranged  that  payment  should  be  made 
by  instalments  of  20Z.  per  annum,  and  that  is  all  that  is  said.  The 
agreement  was  not  put  in  writing,  and  it  is  difficult  to  say  what 
were  its  terms.  It  is  therefore  a  question  of  fact.  In  cases  of 
bills  of  exchange  negotiated  between  persons  who  are  not  merchants, 
the  circumstance  of  a  bill  not  having  been  given  up  at  the  time  of 
payment  is  often  matter  of  consideration  for  a  jury,  and  I  have 
known  that  circumstance  to  operate  by  no  means  to  the  disadvan- 
tage of  the  party  sued.  So,  here,  the  retaining  the  first  bond  is 
a  circumstance,  but  not  a  conclusive  circumstance,  against  the 
devisees,  and  in  favour  of  the  present  claim.  On  the  other  hand, 
it  is  observable  that,  under  the  original  bond.  White  could  only 
have  sued  the  heir  or  executor  of  the  testator — one  or  the  other. 
Now,  however,  a  bond  is  given  by  two  persons,  one  only  of  whom 
could  have  been  the  subject  of  an  action  under  the  former  bond, 
to  pay  the  debt  at  a  future  day.  Could  it  be  intended  that  White 
should  have  power  to  proceed  upon  both  bonds  ?    It  seems  to  me 
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that  upon  the  facts,  as. presented  to  the  Court,  the  second  bond       Clarke 
was  a  satisfaction  of  the  first ;  and  therefore,  assuming  that  this       hrnty. 
was  not  a  case  of  principal  and  surety  as  between  the  son  and  the 
father,  the  exception  must  be  overruled :  but  I  think  it  is  a  case  of 
principal  and  surety,  and  that  is  sufficient  to  decide  it. 

_  Exception  overruled. 

HALL   V.   LAYER.  is^s. 

May  17. 
(3  Y.  &  C.  191—198.)  Jniie  5. 

Jidy  5, 

A  purchaser  after  long  possession,  and  vexatious  objections  to  complete  

the  purchase,  hold  to  have  waived  his  right  to  an  investigation  of  the  title,  [  191  ] 

and  decreed  to  perform  the  agreement  specifically,  to  pay  interest  at  4/.  per 
cent,  on  the  unpaid  purchase-money  from  the  time  of  taking  possession, 
and  to  pay  the  costs  of  the  suit. 

Robert  Babnbvelt,  by  his  will,  devised  all  his  freehold,  copyhold, 
and  leasehold  estates  to  trustees,  of  whom  the  plaintiff  Hall  was 
the  survivor,  and  their  heirs,  &c.,  in  trust  for  the  testator's  three 
Rrand-children,  Robert  Woolley,  Jane  Sanders,  and  Eichard 
Woolley,  equally  to  be  divided  between  them  as  tenants  in  common, 
their  heirs,  executors,  and  administrators. 

In  June,  1814,  the  whole  property  was,  under  proper  authority, 
(as  it  appeared  by  the  bill,  though  not  expressly  stated),  put  up  for 
sale  by  auction,  in  various  lots,  and  in  consequence  of  a  mortgage 
which  had  been  made  by  Robert  Woolley,  of  his  undivided  third 
part,  the  following  was  one  of  the  conditions  of  sale :  "  One-third 
of  the  property  is  subject  to  a  mortgage  in  fee  of  the  equitable 
estate  therein,  and  a  decree  was  pronounced  by  the  Court  of 
Exchequer,  for  the  foreclosure  of  the  equity  of  redemption,  unless 
the  mortgage-money  should  be  paid  on  an  appointed  day.  The 
money  was  ready  on  the  appointed  day,  and  is  now  invested  in  the 
names  of  the  solicitor  for  the  mortgagees,  and  the  solicitor  for  the 
defendant,  the  owner,  but  it  could  not  be  paid  at  the  time,  because 
one  of  the  mortgagees  has  gone  into  foreign  parts,  and  his  residence 
bas  not  been  discovered ;  till,  therefore,  the  title  to  this  third  part 
can  be  rendered  complete,  or  the  purchaser  shall  be  satisfied  with 
the  title  in  its  present  state,  the  payment  of  the  purchase-money 
for  this  one- third  part  shall  be  deferred,  and  in  the  mean  time  the 
purchaser  shall  hold  and  enjoy  this  one-third  part,  paying  in  lieu 
of  rent,  interest  for  the  purchase-money  of  this  share,  at  the  rate 
of  5/.  per  cent,  per  annum." 

Lot  7,  which  was  the  subject  of  the  present  suit,  was  purchased 
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Hall  by  one  Dearne,  who  paid  a  deposit  in  part  of  his  purchase-money, 
LAYER.  had  abstracts  delivered  to  him  of  *the  title,  and  was  let  into  posses- 
[*192]  g^Qjj^  Dearne  afterwards  sold  his  interest  to  Clarke,  who  again 
sold  to  the  Misses  Beauchamp,  one  of  whom  afterwards  married 
the  defendant,  Laver.  The  latter  purchase  took  place  in  1818,  and 
the  Misses  Beauchamp  were  then  let  into  possession  of  the  property, 
and  also  of  the  abstracts  originally  delivered  to  Dearne;  and 
they  or  the  defendant  Laver  had  remained  in  such  possession  ever 
since,  without  paying  any  further  part  of  the  purchase-money  or 
any  interest.  Li  1822,  the  diflSculty  referred  to  in  the  8th  condition 
of  sale  was  cleared  up;  the  parties  representing  the  mortgagee 
having  been  ascertained. 

In  1830,  the  plaintiff's  solicitor  wrote  to  the  defendant,  Laver, 
requesting  him  to  return  the  abstracts  in  his  possession,  that  he 
might,  if  necessary,  further  elucidate  the  title.     No  satisfactory 
answer  being  returned  to  this  letter,  applications  were  made  to 
him  to  complete  the  purchase.     These  applications  were  met  by 
a  schedule  of  objections,  which  were  afterwards,  by  the  admission 
of  the  defendant's  own  counsel,  duly  answered  on  the  part  of  the 
plaintiff.     Ultimately,  in  1833,  the  defendant's   solicitor  referred 
the  plaintiffs'  solicitor  to  the  defendant  himself.     He,  however, 
'  refused  to  admit  any  discussion  on  the  subject,  observing  that  he 
had  no  objection  to  a  Chancery  suit.     In   consequence  of  this 
refusal,  the  present   bill   was,  in  December,  1833,  filed   by  the 
trustee  and  the  parties  beneficially  interested  in  the  testator^s 
estate,  against  Laver  and  his  wife  and  her  sister,  for  the  specific 
performance  of  the  contract  of  1814.  The  defendants  relied  on  certain 
objections  which  are  referred  to  in  the  arguments  for  the  plaintiffs. 

Mr.  Swanston  and  Mr.  Koe,  for  the  plaintiffs : 

The  defendants  admit  the  contract,  the  possession,  and  their 
liability  to  pay  the  balance  of  the  purchase-money,  but  require  a 
proper  conveyance.  One  objection  which  they  make  to  the  per- 
formance of  the  contract  is,  that  there  is  not  a  proper  identification 
[  'los  ]  of  the  property  comprised  in  Lot  7,  *there  being  a  difference  in  the 
quantity  of  it  as  stated  in  various  conveyances.  The  difference 
consists  of  two  roods.  Another  objection  is,  that  a  mortgage  was 
executed  by  Robert  Woolley,  of  his  share  in  the  property  to  one 
Taylor,  and  that  the  mortgagee  is  not  a  party  to  this  suit.  It  is 
too  clear,  however,  for  argument,  that  that  is  a  mere  matter  of  con- 
veyance, and  not  an  objection  to  a  decree  for  a  specific  performance. 
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Then  it  is  alleged,  that  Dearne  and  Clarke  should  be  parties  to  this  Hall 
suit,  but  it  is  clear,  on  the  authority  of  Holden  v.  Hayn  (i)  that  laver. 
that  is  unnecessary.  Upon  the  whole,  the  objections  raised  to  the 
performance  of  this  contract  are  of  the  most  trivial  nature,  and  the 
Court  will  decree  for  the  plaintiffs,  on  the  ground  of  the  length  of 
the  defendants'  possession.  The  defendants  have  been  in  posses- 
sion, and  in  receipt  of  the  rents  and  profits  since  1818 ;  and  the 
Court  has  invariably  held  that  possession  unexplained  is  an  accept- 
ance of  title  :  Fleetivood  v.  Green  (2),  Bumellv.  Brown  (3),  Margravine 
of  Anspach  v.  Noel  (4).  In  those  cases  it  was  part  of  the  contract, 
that  the  defendant  should  have  the  possession  of  the  property; 
and  yet  a  reference  as  to  the  title  was  refused.  This  case  is 
much  stronger  in  favour  of  the  plaintiff,  inasmuch  as  he  was 
not  bound  by  his  contract  to  let  the  defendant  into  the  entire 
possession.     *     *     * 

Mr.  Simpkinson  and  Mr.  Stitart,  for  the  defendant : 

*  *  No  one  can  contend  that  the  possession  was  an  acceptance  1 1^4  ] 
of  title,  when,  afterwards,  abstracts  and  further  abstracts  were 
delivered,  and  negotiations  carried  on  respecting  the  title  till  near 
the  time  of  filing  the  bill.  Fleetwood  v.  Green  is  distinguishable 
from  the  present  case  because  there  no  objections  were  made  to  the 
title.  [They  also  cited  Jenkins  v.  HiUs  (6),  Burroughs  v.  Oakley  (6), 
and  Bell  v.  Saunders  (7),  where]  a  reference  as  to  title  was  directed  [  195  ] 
by  the  Lobd  Chancbllob,  although  the  purchaser  had  been  in 
possession  beyond  the  time  sufficient  to  bar  an  ejectment,  namely, 
thirty  years. 

Mr.  Parker,  Mr.  W.  C.  L.  Keene,  and  Mr.  Collyer  appeared 
for  the  other  defendants. 

Mr.  Sicanston,  in  reply.     *     *     * 

Alderson,  B.  :  July^, 

The  question  which  remains  for  my  decision  in  these  cases  (8) 
is,  whether,  taking  all  the  evidence  into  consideration,  I  ought  to 
refer  it  to  the  Master  to  examine  into  the  plaintiffs'  title  ;  or  whether 
I  ought  to  direct  him,  the  Court  being  satisfied  that  the  title  has 

(1)  15  E.  B.  83  (1  Mer.  47).  (6)  19  E.  E.  188  (3  Swanst.  159). 

(2)  See  19  E.  E.  191,  n.  (15  Ves.  594).  (7)  Not  reported. 

(3)  21  E.  E.  136  (1  Jac.  &  W.  168).  (8)  There  were  other  suits  against 

(4)  16  E.  E.  227  (1  Madd.  310).  the  purchasers  of  the  other  lots, 
(o)  6  E  E.  14  (6  Ves.  646). 
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Hall       been  accepted,  to  settle  a  conveyance  of  the  premises  sold  to  the 
Laveb.      defendants. 

[  196  ]  This  was  a  bill  for  a  specific  performance  of  a  contract  entered 

into  so  long  ago  as  1814 ;  and  it  appears,  and  is  indeed  not  dis- 
puted, that  the  defendants  entered  into  possession  of  the  premises 
shortly  after  the  contract,  and  have  remained  in  possession  ever 
since.  Repeated  applications  have  been  made  to  the  parties, 
without  success,  either  to  complete  the  purchase  or  to  state  their 
objections  to  the  title. 

In  the  first  case  some  objections  have  been  mentioned,  but  on 
looking  at  them  they  appear  to  be  wholly  without  foundation ;  and 
I  think  the  conduct  of  the  party  there  has  been  such  as  to  induce 
the  Court  to  think  that  they  are  not  serious  objections  to  the  title, 
but  rather  excuses  from  time  to  time  made  for  not  completing  a 
purchase  of  premises,  to  the  title  of  which  the  party  had  no  real 
objection  ;  and  the  end  of  the  correspondence,  in  which  the  defen- 
dant's solicitor  refers  the  plaintiff's  solicitor  to  his  client,  apparently 
not  choosing  himself  to  offer  further  objection,  confirms  me  strongly 
in  that  conclusion.  In  that  case,  after  all  these  frivolous  objections 
had  been  made,  and  after  the  party  had  refused  to  have  any  further 
explanation  of  them,  he  still  continues  in  possession  of  the  pre- 
mises. I  think  his  so  continuing,  under  such  circumstances, 
amounts  to  a  waiver  of  his  objections  to  title,  and  that  he  must 
be  considered  as  having  accepted  the  title  of  the  plaintiffs.  I  pur- 
pose, therefore,  to  direct  a  reference  to  the  Master  to  settle  the 
conveyance,  and  to  consider  who  will  be  the  proper  parties  to  join 
in  it.  This  will  give  an  opportunity  of  removing  one  of  defendant's 
difificulties,  if,  indeed,  there  be  any  foundation  for  it. 

As  to  both  the  other  cases,  I  have  also  come  to  the  same 
conclusion.  There,  also,  there  is  no  objection  to  the  title;  the 
parties  have  mentioned  none;  and  I  think  the  fair  result  of  the 
evidence  leads  to  the  conclusion  that  they  have  undertaken  to 
complete  the  contract,  and  have  accepted  the  title. 
[  197  ]  In  cases  like  the  present,  the  length   of  possession,   without 

material  objection  to  the  title,  is  of  the  greatest  weight.  It  cannot 
be  permitted,  I  think,  to  parties,  after  enjoying  the  premises  for 
upwards  of  twenty  years,  under  such  circumstances,  to  put  the 
plaintiff  to  the  further  expense  and  delay,  by  an  inquiry  into  title 
in  the  Master's  office. 

In  all  the  cases,  therefore,  I  propose  to  decree  as  prayed  by  the 
plaintiffs  that  it  be  referred  to  the  Master  to  settle  the  form  and 
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parties  to  the  contract,  and  that  be  do  calculate  interest  at  4  per        Hall 
cent,  on  the  purchase-money  from  the  time  the  defendants  respec-       Layer. 
tively  entered  into  possession,  and  that  they  do  pay  the  same  to 
the  plaintiffs,  and  also  the  costs  of  the  suit. 

Decree  accordingly. 


THOMAS    FENN,    WILLIAM    PEATT,    and    FOSTER  isas. 

REYNOLDS  v.  Sir  JAMES  GIBSON  CRAIG,  Bart.,  '^— ^' 

JOHN  ANDERSON,  THOMAS  DUNCAN,  EAGLE  ^^''^ 
HENDERSON,  and  Others. 

(3  Y.  &  C.  216—224 ;  S.  C.  3  Jur.  22.) 

A  bill  in  equity  will  lie  at  the  suit  of  a  life  assurance  office  to  have  a 
policy  delivered  up  to  be  cancelled  on  the  ground  of  fraud  in  e£Fecting  the 
insurance,  where  the  instrument  is  not  void  on  the  face  of  it ;  and,  in  such 
case,  the  plaintiffs  have  a  better  equity  if  they  bring  their  bill  in  the  life- 
time of  the  assured  than  if  they  wait  till  after  his  decease. 

The  plaintiffs  were  truBtees,  and  also  directors  of  the  Asylum 
Life  Assurance  Company.  The  defendants,  Craig,  Anderson, 
Duncan,  and  Henderson,  were  trustees  of  the  Northern  Rever- 
sionary Company,  and  the  other  defendants  were  the  remaining 
directors,  and  also  shareholders  of  the  Asylum  Life  Assurance 
Company.  The  bill  prayed  that  a  policy  of  assurance,  subscribed 
by  the  plaintiffs,  and  effected  with  the  Asylum  Company  on  the 
life  of  the  Honourable  George  Talbot  by  the  defendants,  the  trustees 
of  the  Northern  Reversionary  Company,  might  be  delivered  up  to 
the  plaintiffs  to  be  cancelled,  the  plaintiffs  offered  to  deal  with  a 
premium  which  they  had  received  for  such  insurance  as  to  the 
Court  might  seem  just.  The  bill  likewise  prayed  an  injunction  to 
restrain  the  sale  or  mortgage  of  the  policy,  &c. 

The  bill  alleged,  as  grounds  of  equity  for  setting  aside  the  policy,  [  2i7  ] 
that  it  had  been  obtained  from  the  plaintiffs  by  means  of  fraudulent 
representations  as  to  the  habits  and  conduct  of  the  assured,  it 
having  been  stated  that  the  assured,  though  formerly  addicted  to 
intemperate  living,  had  become  an  altered  man,  and  was,  at  the 
time  of  the  effecting  the  policy,  of  temperate  habits ;  whereas  the 
plaintiffs  charged  the  contrary  to  be  the  truth,  stating  many  minute 
circumstances  in  support  of  the  general  charge. 

With  respect  to  the  number  and  character  of  the  parties  to  the 
bill,  it  stated  that  the  plaintiffs  are  the  three  trustees  of  the  said 
Asylum  Life  Assurance  Company,  being  also  three  of  the  directors, 
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fenn  and  not  being  shareholders  nor  beneficially  interested  in  any  assar- 
Cra'ig.  aiice  granted  by  the  said  Company,  and  are  duly  appointed  in 
pursuance,  and  by  virtue  of  the  deed  of  settlement  of  the  said  Com- 
pany; that  the  other  persons,  besides  those  whose  names  herein 
appear,  who  are  shareholders,  or  claim  an  interest  in  the  said 
Northern  Keversionary  Company,  as  also  the  other  persons,  besides 
those  whose  names  herein  appear,  who  are  shareholders,  or  claim 
an  interest  in  the  said  Asylum  Life  Assurance  Company,  are  so 
numerous,  that  it  would  be  impossible  if  the  plaintiffs  could  discover 
who  such  other  persons  are,  that  the  plaintiffs  could  make  them 
parties  defendants  to  this  suit.  But  the  plaintiffs  show  that  the 
names  of  such  other  persons,  and  their  places  of  abode  are  wholly 
unknown  to  them ;  and  that  the  plaintiffs  have  not  the  means  of 
discovering  the  names  and  the  places  of  abode  of  such  other 
persons.  That  the  defendants,  the  directors  of  the  said  Asylum 
Life  Assurance  Company,  are  interested  and  concerned  in  the 
funds  and  profits  of  the  said  Company,  and  have  the  management 
and  direction  thereof,  and  claim  an  interest  in  the  said  policy  of 
assurance. 

To  this  bill,  the  defendants,  the  trustees  of  the  Northern  Rever- 
sionary Society,  demurred  [for  want  of  equity  and  also  for  want 
of  parties  and  for  misjoinder  of  parties]. 

[  218  ]  Mr.  Walker,  for  the  demurrer  : 

[  219  ]  *     *    With  respect  to  the  demurrer  for  want  of  equity,  it  may 

be  observed,  that  a  bill  to  set  aside  a  policy  of  assurance  is  very 
unusual ;  indeed,  it  is  very  questionable  whether  such  a  bill  will 
lie.  Besides,  the  plaintiffs  do  not,  specifically,  offer  to  repay  the 
premium. 

(Aldebson,  B.  :  I  presume  they  state  a  participation  in  the  fraud 
by  you.) 

They  only  allege  generally  that  Talbot  was  our  agent. 

Mr.  G.  Richards  and  Mr.  Farren,  for  the  bill : 

[  220  ]  *     *     It  has,  in  1838,  come  to  our  knowledge,  that,  in  1837, 

Talbot  was  of  intemperate  habits.  If  we  had  waited,  and  taken 
the  premiums,  would  not  that  fact  be  prejudicial  to  us  in  an  action 
brought  on  the  policy  ?     [They  cited  Bromley  v.  Holland  (i),  Byne 

(1)  6  R.  R.  58  (5  Ves.  610;  7  Ves.  3). 
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V.  Potter  (1),  and  other  cases].  In  Simpson  v.  Lord  Hoivden  (2),  fenn 
the  Court  declined  to  give  such  relief,  because  the  instrument  was,  crIio. 
on  the  face  of  it,  illegal,  which  is  not  the  case  here. 

Then,   as  to  the  demurrer  for   want    of  parties.     *     *     The        [  221  ] 
question  is  not  between  partners,  as  it  was  in  Lon/^  v.  Yonge  (3). 
In  winding  up  the  affairs  of  a  partnership  all  the  members  are 
equally  interested  ;  but  here  we  go  against  a  common  enemy.  *  *  * 

Mr.  Walker,  in  reply : 

*  *  The  trustees  are  mere  nominees ;  the  only  parties 
virtually  interested  being  the  shareholders.  Why,  then,  should 
the  trustees,  without  the  consent  of  the  others,  come  forward  to 
institute  this  suit  ?  *  *  To  prevent  future  litigation  and  to  [  222  ] 
render  the  suit  final,  it  ought  to  have  been  instituted  expressly  on 
behalf  of  the  shareholders.     *     *     * 

Aldebson,  B.  : 

It  seems  to  me,  that  this  demurrer  must  be  overruled.  In 
substance,  it  rests  on  two  grounds  only,  though  many  have  been 
brought  before  the  Court.  One  is,  that  the  plaintiffs  are  not 
entitled  in  equity  to  the  relief  they  seek ;  and  that  turns  on  the 
question,  whether  they  were  induced  by  the  fraudulent  represen- 
tations of  the  defendants  to  enter  into  the  contract  in  question ; 
and,  if  so,  whether,  by  the  rules  of  the  Court,  they  are  entitled  to 
have  the  contract  rescinded.  It  seems  to  me,  that  if  the  allegations 
in  the  bill  are  to  be  taken  to  be  true,  the  contract  ought  to  be 
rescinded  ;  and  that,  with  respect  to  that  relief,  the  plaintiffs  stand 
in  a  better  position  now  than  they  would  have  done  after  the  death 
of  the  party  had  occurred.  I  think  also,  that  this  case  is  not  within 
the  rule  laid  down  in  Sivipson  v.  Lord  Howderiy  where  the  party 
being  considered  to  have  equal  means  of  relief  at  law  as  he  had  in 
equity,  was  refused  equitable  relief.  There,  the  objection  appearing 
on  the  face  of  the  instrument,  there  could  be  no  loss  of  evidence 
by  lapse  of  time ;  and  the  question  was  triable  at  all  times  in  the 
same  way.  Therefore,  the  Lobd  Chancellor  decided,  that  *the  [  •223  ] 
party  had  no  right  to  come  into  equity  to  have  that  instrument 
delivered  up.  Here,  the  question  in  issue  could  not  be  equally 
well  tried  at  all  times,  for  it  is  clear,  that  it  could  never  be  tried 
on  such  just  and  equitable  grounds  as  now.    I  think,  therefore, 

(1)  5  R  E.  130,  n.  (5  Ves.  609),  (3)  29  E.  E.  118  (2  Sim.  369). 

(2)  45  B.  E.  225  (3  My.  &  Cr.  97). 


868  1838.    EX.  EQ.     8  YOUNGE  &  COLL.  223—224.      [r.r. 

Fknn        that  the  plaintiffs  have  a  right  to  redress  against  the  defendants 
Cbaig.       in  equity. 

Then,  as  to  the  demurrer  for  want  of  parties,  I  think  that  also 
must  be  overruled.     The  rule  of  equity  on  this  point  is  laid  down 
in  Wilkins  v.  Fry  (i),  where  it  is  stated  by  Sir  William  Gbant, 
that,  though  at  law,  all  persons  who  have  a  joint  interest  must  join 
in  an  action,  yet  in  equity  it  is  sufiQeient  that  all  persons  interested 
in  the  subject  of  the  suit  should  be  before  the  Court,  either  in  the 
shape  of  plaintiffs  or  defendants.    No  doubt,  where  parties  have 
precisely  the  same  equity,  they  should  sue  on  behalf  of  themselves 
and  all  others  jointly  interested  with   them,  or  else  allege  some 
reason  why  they  cannot  all  join  as  plaintiffs.      But  here,   the 
plaintiffs  and  the  defendants  have  different  interests.    To  a  certain 
extent,  indeed,  the  shareholders  of  the  Asylum  Office  may  have  an 
interest  in  common  with  the  plaintiffs,  namely,  in  having   the 
instrument  delivered  up  to  be  cancelled ;    but  the  plaintiffs,  as 
trustees,  are  interested  beyond  that,  namely,  in  the  action  at  law 
to  be  brought  on  the  policy.     No  doubt,  at  the  same  time  that  the 
plaintiffs  are  so  interested,  the  shareholders  are  likewise  interested 
in  the  policy  in  one  of  two  ways  ;  namely,  as  retaining  the  instru- 
ment as  a  valid  instrument,  or,  as  desirous  in  common  with  the 
present  plaintiffs  to  have  it  delivered  up ;  therefore,  they  may  be 
made  either  plaintiffs  or  defendants  to  a  suit  of  this  nature ;  but  it 
appears  to  me  more  convenient,  considering  the  difference  of  interest 
to  which  I  have  adverted,  that  they  should  be  made  defendantB. 
[•224]  It  is  then   stated,  that  the  defendants,  the  directors  of   *the 

Asylum  Office,  are  the  only  persons  whom  the  plaintiffs  know  to 
be  interested  as  shareholders.  If  it  be  true  thatjbhey  do  not  know 
the  names  of  the  other  persons  interested,  and  I  am  bound  upon 
demurrer  to  take  that  allegation  to  be  true,  can  it  be  an  absurd 
conclusion  for  a  court  of  justice  to  come  to,  that  they  are  not  bound 
to  do  an  impossibility  in  bringing  such  persons  before  the  Court  ? 
To  come  to  any  other  conclusion  seems  to  me  so  gross  an  absurdity 
that  I  am  not  disposed  to  make  a  precedent  in  favour  of  such  a 
course.  If  it  should  afterwards  turn  out  that  there  are  other 
persons  who  ougbt  to  have  been  made  parties  to  this  bill,  and 
who  are  not  made  parties,  that  would  be  a  ground  of  objection  at  the 
hearing,  but  upon  demurrer  I  must  take  this  allegation  to  be  true. 

Demurrer  overruled. 

(1)  loE.  R.  no  (1  Mer.  262). 
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PEARCE  V.  EDMEADES(l).  i^^s. 

^    ^  ^\^c.  10,  16. 

(3  Y.  &  C.  246—253 ;  S.  G.  8  L.  J.  (N.  S.)  Ex.  Eq.  61 ;  3  Jur.  245.)  Dee,  17. 

A  testator  bequeathed  the  residue  of  his  property  to  trustees,  upon  trust  r  245  i 
to  pay  the  interest  thereof  unto  and  between  his  grandchildren,  E.  and  G., 
during  their  respective  natural  lives,  in  equal  shares ;  and,  after  the  decease 
of  the  said  E.  and  G.,  upon  trust  to  divide  the  investments  between 
all  and  every  the  child  and  children  of  the  said  E.  and  G.  in  equal  shares ; 
and  if  there  should  be  no  child  or  children  of  the  said  E.  and  G.  living  at 
the  time  of  their  decease,  upon  trust  to  transfer  the  same  to  the  testator's 
personal  representatives.  E.  died  in  the  life-time  of  G.,  leaving  several 
children.  G.  also  had  children  :  Held,  that  G.  was  entitled  to  the  whole  of  the 
interest  and  dividends  of  the  trust  fund  during  his  life,  and  that,  upon  his 
decease,  the  a/rpus  of  the  fund  would  be  distributable  among  such  of  the 
children  of  E.  and  G.  as  should  be  living  at  G.'s  death,  per  capita. 

Thomas  Wickens  by  his  will  devised  an  estate  at  Cobham  to 
certain  persons  (whom  he  appointed  his  executors),  upon  trust  to 
sell  the  same  and  apply  the  proceeds  as  part  of  the  residue  of  his 
personal  estate ;  and,  after  directing  payment  of  his  debts,  and 
bequeathing  various  legacies,  and  directing  a  sale  of  all  his  personal 
effects  not  before  disposed  of,  he  desired  his  trustees  to  invest  all 
the  monies  arising  from  the  conversion  of  his  real  and  personal 
estate  in  Government  or  real  securities,  and  to  stand  possessed 
thereof  upon  trust  to  pay  several  life  annuities;  and,  as  to  the 
residue  of  his  property,  he  bequeathed  as  follows:  ''and,  as  so  far 
and  concerning  all  the  rest,  residue,  and  remainder  of  my  estate, 
and  the  stocks,  annuities,  or  securities  whereof  the  same  shall 
consist,  or  wherein  or  upon  which  the  same  shall  be  placed  out  or 
invested,  and  the  dividends,  interest,  produce,  and  profits  thereof, 
subject  to  and  after  payment  of  the  said  several  annuities,  I  do 
hereby  direct  that  my  said  trustees,  executors,  administrators, 
and  assigns,  shall  stand  and  be  possessed  thereof  and  interested 
therein,  upon  trust  to  pay  the  interest,  dividends,  and  produce 
arising  therefrom,  unto  my  said  daughter,  Martha  Foster,  during 
the  term  of  her  natural  life,  for  her  own  use  and  benefit,  inde- 
pendent of  her  present  or  any  future  husband,  her  receipt  alone, 
whether  married  or  sole,  to  be  a  good  and  suj£cient  discharge  for 
the  same ;  and  from  and  after  the  decease  of  my  said  daughter, 
Martha  Foster,  then  upon  trust  to  pay  the  interest,  dividends,  and 
produce  of  the  said  residue  of  my  said  estate  unto  and  between 
my  grandchildren,  Elizabeth   Goldsmith  and  George  Goldsmith, 

(1)  Bryan  v.  Twigg  (1867)  L.  E.  affirmed  33  Ch.  D.  98,  55  L.  J.  Ch. 
3  Ch.  183,  37  L.  J.  Ch.  249.  In  re  911,  00  L.  T.463;  In  re  Stone  [1895]  2 
CampbdPa  Truata  (1886)  31  Ch.  D.  685 ;      Ch.  196,  64  L.  J.  Ch.  637,  72  L.  T.  815. 
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Pearce  *two  of  the  children  of  my  said  daughter,  Martha  Foster,  by  her 
edmeades.    former  husband,  during  their  respective  natural  lives  in  equal 

[*247.]  shares.  And  I  do  hereby  declare,  that  the  receipt  of  the  said 
Elizabeth  Goldsmith,  whether  married  or  sole,  shall  be  a  good  and 
sufficient  discharge  for  her  part  or  share  of  and  in  the  dividends  or 
interest  arising  from  such  residue  as  aforesaid.  And  from  and  after 
the  decease  of  the  said  Elizabeth  Goldsmith  and  George  Goldsmith, 
upon  further  trust  to  pay,  assign,  or  transfer  such  interest, 
dividends,  and  produce  of  the  said  residue  of  my  estate,  and  the 
stocks,  funds,  securities,  in  or  upon  which  the  same  shall  be  then 
placed  out  or  invested,  unto  and  between  all  and  every  the  child 
and  children,  if  more  than  one,  of  the  said  Elizabeth  Goldsmith  and 
George  Goldsmith,  in  equal  shares ;  and,  if  but  one,  then  to  such  only 
child,  his  or  her  executors,  administrators,  and  assigns ;  and,  if  there 
shall  be  no  child  or  children  of  the  said  Elizabeth  Goldsmith  and 
George  Goldsmith  living  at  the  time  of  their  decease,  or  bom  in  due 
time  after  the  death  of  the  said  George  Goldsmith,  then,  upon  further 
trust,  to  pay,  assign,  or  transfer  the  same  and  every  part  thereof 
unto  and  equally  between  all  and  every  my  legal  personal  repre- 
sentatives, their  respective  executors,  administrators,  and  assigns.*' 
The  testator  died  in  1810,  and  Mary  Foster  in  1819.  Elizabeth 
Goldsmith  married  a  person  of  the  name  of  Pearce,  by  whom  she 
had  several  children.  George  Goldsmith,  also,  had  children.  Upon 
the  death  of  Mary  Foster,  a  suit  was  instituted  in  this  Court  by 
Elizabeth  Pearce  and  her  children,  against  the  executors  and 
George  Goldsmith  and  his  children,  under  which  the  will  was 
established,  and  an  order  was  made  for  payment  of  the  income  of 
the  trust-fund  to  Elizabeth  Pearce  and  George  Goldsmith,  during 
their  joint  lives,  with  liberty  upon  the  death  of  either  of  them 
for  all  parties  interested  to  apply  to  the  Court.     Mrs.  Pearce  being 

[  •248  ]  now  dead,  the  question  was,  *whether  her  children  and  the  existing 
children  of  George  Goldsmith  were  entitled  to  take  a  moiety  of  the 
capital  of  the  fund  presently,  or,  whether  George  Goldsmith  was 
entitled  to  receive  the  income  of  the  whole  fund  during  his  life. 

A/r.  Cooper  and  Mr.  Rogers,  for  George  Goldsmith : 

*  *  The  words  "  during  their  respective  natural  lives  in  equal 
shares,"  which  vfould  prima  facie  give  Elizabeth  and  George  Gt)ld- 
smith  a  tenancy  in  common,  are  controlled  by  the  subsequent  words, 
*'  and  from  and  after  the  decease  of  the  said  Elizabeth  Goldsmith 
and  George  Goldsmith."    These  latter  words  create  a  joint  tenancy 


VOL.  LI.]     1888.    EX.  EQ.    8  YOUNGE  &  COLL.  248—251.  871 

in  the  income  of  the  property ;  and  if  the  limitation  over  is  per  Pearce 
capita  (as  the  testator  clearly  intended)  the  Court  must  necessarily  edmeades. 
give  eflfect  to  the  words  of  joint  tenancy.  If  the  gift  for  life  be 
construed  a  tenancy  in  common,  there  must  be  two  periods  of  dis- 
tribution, and  the  objects  of  distribution  will  be  different  at  different 
times.  [They  cited  Malcolm  v.  Martin  (i),  Armstrong  v.  Eldridge  (2), 
and  Tuckerman  v.  Jefferies  (3).] 

Mr.  Simpkinson,  for  the  children  of  Mrs.  Pearce :  [  249  ] 

*  *  It  can  only  be  *by  necessary  and  unavoidable  implication  [  •250  ] 
that  the  interest,  in  the  event  which  has  happened,  is  to  go  [to]  the 
survivor.  In  Malcolm  v.  Martin  the  gift  was  not  to  individuals,  but 
to  a  class,  and  it  is  clear  that  the  remainder  men  were  not  to  take 
till  the  whole  class  had  been  swept  away.  Armstrong  v.  Eldridge 
is  at  variance  with  Jones  v.  Randall  (4),  in  which  Sir  Thomas 
Plukeb  held,  that  a  bequest  to  certain  persons,  as  tenants  in 
common,  was  not  controlled  by  subsequent  words  of  survivorship. 
In  Tuckerman  v.  Jefferies  the  remainder  was  only  limited  to  heir- 
at-law,  from  and  after  the  death  of  the  survivor  of  two  persons.  It 
was  clear,  therefore,  that  he  was  not  intended  to  take  till  the  death 
of  the  survivor.  But  that  case  is  altogether  different  from  the 
present.  The  Court  will  lean  to  the  construction  of  a  tenancy  in 
conmion  rather  than  to  that  of  a  survivorship  between  x^arents,  to 
the  partial  disherison  of  their  children. 

Mr.  Cooper,  in  reply.     *     *     * 

The  Lord  Chief  Baron  :  [  25i  ] 

The  difiQculty  I  have  had  during  the  argument  has  been 
principally  in  regard  to  the  interest  taken  by  the  tenants  for  life. 
Those  words  '*  during  their  respective  natural  lives,  in  equal  shares," 
taken  per  se,  would  give  a  tenancy  in  common,  but  I  am  inclined  to 
think,  upon  the  whole  construction  of  the  will,  that  this  was  by  impli- 
cation a  devise  of  the  income  of  the  fund  to  the  two  as  joint-tenant, 
with  remainder,  as  to  the  corpus,  to  the  children.  If,  in  a  will,  after 
words  creating  a  devise  to  two  in  common,  you  find,  by  other  words, 
that  the  devise  over  is  only  to  take  effect  after  the  death  of  both, 
the  effect  of  that  is  to  control  the  former  words.  And  here  the  word 
"respective  "  might  be  used  in  reference  to  the  time  of  enjoyment; 
for,  in  the  nature  of  things,  each  could  not  enjoy  beyond  hi^  own  life. 

(1)  3  Br.  0.  0.  60.  (3)  Bac.  Abr.  Joint  Tenants  (F). 

(2)  3  Br.  0.  0.  215.  (4)  20  E.  E.  2;j7  (1  Jac.  <&  W.  100). 

24—2 
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Pearcb  As  to  the  mass  of  the  property,  it  is  to  be  distributed  upon  the 

Edmeades.  decease  of  the  two ;  and,  as  it  appears  to  me  at  present,  to  be  then 
given  to  the  children  of  both  equally.  Upon  that  construction,  the 
interests  of  the  children  would  be  vested,  but  liable  to  be  devested 
in  case  there  should  be  no  child  or  children  of  the  tenants  for  life 
"  living  at  their  decease."  If  this  be  construed  to  mean  "  living  at 
the  decease  of  both,"  it  would  follow,  that  all  the  children  who 
were  living  at  the  decease  of  their  own  parent,  but  who  might  die 
before  the  death  of  the  other  parent,  would  be  ousted.  Looking, 
however,  at  the  whole  will,  it  seems  to  me  that  the  intention  of  the 
testator  was,  that  all  the  children  of  both  should  take  per  capita, 
and  take  the  whole  mass  of  the  property.  But  whether  I  can  adopt 
that  construction  or  not,  as  regards  the  children,  I  still  think  I  must 
treat  the  surviving  parent  as  taking  the  whole  life  interest.  I  will 
however  defer  my  judgment. 

Dec.  17.       The  Lord  Chief  Baron  [after  stating  the  will,  said  :] 

[  252  ]  It  has  been   settled   by  a  series  of  decisions,  that  the  words 

"respectively,  in  equal  shares,"  when  not  controlled  by  other 
words  in  a  will,  shall  be  taken  to  indicate  the  nature  of  an  estate  or 
interest  bequeathed,  and  shall  constitute  a  tenancy  in  common. 
But  when  these  words  are  combined  with,  or  followed  by  others 
which  would  make  a  tenancy  in  common  inconsistent  with   the 

[  *253  ]  manifest  design  *or  the  subsequent  bequest  of  the  testator,  they 
may  be  taken  to  indicate  not  the  nature,  but  the  proportion  of  the 
interest  each  party  is  to  take. 

In  the  present  case,  the  bequest  to  George  and  Elizabeth  Gold- 
smith during  their  lives,  is  of  the  interest  and  dividends  only  of  the 
residue  of  the  testator's  estate.  The  corpus  of  the  residue  is  not  to 
be  divided  or  possessed  by  the  legatees  till  after  the  decease  of  both 
George  and  Elizabeth;  and  then  it  is  to  be  divided  among  such  of 
their  children  only  as  shall  be  living  at  the  death  of  the  survivor. 
It  is  clear,  therefore,  that  the  mass  of  the  property  is  to  be  divided 
amongst  the  children  who  might  survive  both  the  parents,  per 
capita  and  not  per  stirpes.  This  would  be  quite  inconsistent  with  a 
tenancy  in  common  of  the  parents. 

Again,  the  testator,  by  his  care  in  pursuing  this  property  through 

^      three  generations,  and  bequeathing  it,  upon  the  failure  of  these,  to 

his  then  personal  representatives,  shows,  that  he  meant   to   die 

intestate  of  no  part  of  it.     But  as  the  interest  and  dividends  only 

are  devised  to  his  grandchildren,  George  and  Elizabeth  Goldsmith, 
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and  nothing  is  devised  to  their  children  till  the  death  of  both  ;  it  Peabce 
would  follow,  that  if  George  Goldsmith  is  not  entitled  to  the  whole  edmeades. 
interest  and  dividends  accruing  after  the  death  of  Elizabeth  during 
his  life,  the  portions  of  interest  and  dividends  which  she  took  in  her 
life-time  would  be  undevised  during  the  remainder  of  George's  life. 
For  these  reasons  I  think  that  George  and  Elizabeth  must  be 
taken  to  be  joint-tenants  for  life,  of  the  interest  and  dividends,  or 
that  he  by  implication  takes  an  interest  for  his  life  in  the  whole 
after  her  death.  The  case  of  Malcolm  v.  Martin  (i)  is  a  strong 
aothority,  as  well  as  the  others  cited  at  the  Bar. 

Declare  accordingly, 

KIEBT  V.  MASH.  i839. 

(3  Y.  &  C.  295—299 ;  S.  C,  8  L.  J.  (N.  S.)  Ex.  Eq.  33 ;  3  Jur.  221.)  Dec^i. 

Where  by  the  terms  of  a  marriage  settlement  a  trustee  was  to  compel  [  295  ] 
payment  of  a  sum  of  money  due  on  covenant,  but  by  consent  of  the  cestui 
que  trusts  the  money  was  left  outstanding  on  that  security :  Held,  upon 
their  subsequent  application  to  have  the  money  called  in  and  invested,  that 
the  trustee  was  bound,  if  necessary,  to  enforce  payment  by  an  action  on 
the  covenant,  without  requiring  any  indemnity  from  the  cestui  que  trusts  ; 
and  in  default  of  so  doing  he  was  compelled  to  pay  the  costs  of  a  suit 
brought  against  him  to  enforce  the  execution  of  the  covenant. 

By  an  indenture  of  settlement,  dated  the  8rd  of  November,  1828, 
and  made  between  E.  Kirby,  of  the  first  part;  Margaret  White,  of 
the  second  part ;  Henry  White,  of  the  third  part ;  and  Thomas 
White  and  Stephen  Mash,  of  the  fourth  part  (being  a  settlement 
made  previously  to  the  marriage  of  E.  Kirby  and  Margaret 
Wliite) :  reciting  that  there  were  due  to  Margaret  White  two 
several  sums  of  1,135Z.  and  150Z.,  secured  by  the  joint  and  several 
promissory  notes  of  her  brothers,  Henry  and  Thomas  White 
(Thomas  being  joined  as  a  surety),  and  reciting  that  it  had  been 
agreed  that  the  notes  should  be  delivered  up,  and  *that,  in  lieu  t  *^^^  ] 
thereof,  they  should  enter  into  a  joint  and  several  covenant  for 
payment  of  1,285L,  being  the  amount  of  the  said  two  sums,  and 
that  1,000L,  part  thereof,  should  be  settled  as  thereinafter  men- 
tioned ;  and  further  reciting,  that  the  notes  had  been  accordingly 
delivered  up  to  be  cancelled :  It  was  witnessed,  that  in  considera- 
tion of  the  marriage,  &c.,  the  said  Henry  and  Thomas  White  did 
for  themselves,  &c.,  jointly  and  severally  covenant,  promise,  and 
agree  with  and  to  the  said  Stephen  Mash,  his  executors,  adminis- 
trators, and  assigns,  that  the  said  Henry  and  Thomas  White,  or  one  of 

(1)  3  Br.  C.  C.  50. 
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KiBBY       them,  their  executors  or  administrators,  would  well  and  truly  pay  to 
Mash.       the  said  Stephen  Mash,  his  executors  or  administrators,  the  said  sum 
of  1,2852.,  with  interest  for  the  same  at  5L  per  cent,  per  annum,  on 
the  12th  day  of  May  then  next  ensuing.    And  in  further  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  said  intended 
marriage,  it  was  thereby  agreed  and  declared,  that  the  said  Stephen 
Mash,  his    executors,  administrators,  and    assigns,  should  stand 
possessed  of  and  interested  in  the  said  debt  of  1,285Z.,  in  trust  for 
the  said  Margaret  White  until  the  said  intended  marriage,  and  upon 
the  solemnisation  thereof,  upon  trust  either  to  call  in  and  compel 
payment  of  the  said  sum  when  the  same  should  be  payable,  or  with 
the  consent  in  writing  of  the  said  E.  Kirby,  and  Margaret,  his 
intended  wife,  to  permit  the  same  to  remain  on  the  security  of  the 
covenant  therein  contained,  and  in  that  case,  from  time  to  time,  to 
receive  or  compel  payment  of  the  half-yearly  interest  which  should 
become  due  upon  the  said  principal  sum,  or  upon  so  much  as  should 
remain  due  on  the  aforesaid  security;  and  in  case  the  said  principal 
sum,  or  any  part  thereof,  should  remain  due  or  owing  on  the  said 
covenant  at  the  decease  of  the  survivor  of  them,  the  said  E.  Kirby 
and  Margaret,  his  said  intended  wife,  then  forthwith  to  compel 
payment  of  the  same  with  all  arrears  of  interest.     And  as  to,  for, 
and  concerning  the  said  principal  sum  of  1,2852.,  it  was  thereby 
[  *297  ]       *agreed,  that  the  said  Stephen  Mash,  his  executors,  &c.,  should 
stand  possessed  of  and  interested  in  2852.,  part  thereof,  in  trust  for 
the  said  E.  Kirby,  his  executors,  administrators,  and  assigns;  and 
as  to  1,000!.,  residue  thereof,  in  trust  to  place  the  same  out  in  the 
joint  names  of  the  said  Thomas  White  and  Stephen  Mash,  in  or 
upon  any  of  the  public  securities  in  England ;  and  that  the  said 
Stephen  Mash,  his  executors,  &c.,  should,  in  the  mean  time,  and 
the  said  Thomas  White   and  Stephen  Mash,  and  the  survivor  of 
them,   &c.,   should,   after  such    investment    as    aforesaid,    stand 
possessed  of  the  fund  upon  which  the  said  sum  of  1,0002.,  should 
be  placed  out,  upon  trust  to  pay  the  interest  and  annual  produce 
thereof  to  the  said  Margaret  White,  or  to  such  person  or  persons  as 
she  should  by  writing  appoint,  for  the  term  of  her  life,  for  her  sole 
use  and  benefit,  independently  of  her  said  intended  husband  ;  and 
after  the  death  of  either  of  them,  the  said  E.  Kirby,  and  Margaret, 
his  said  intended  wife,  upon  trust  to  pay  such  interest,  dividends, 
and  annual  produce  to  the  survivor,  and  after  the  decease  of  the 
survivor,  to  divide  the  principal  among  the  children  of  the  marriage 
in  manner  therein  mentioned. 
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The  settlement  was  executed,  the  marriage  took  effect,  and  there       Kiuby 
were  three  infant  children  of  the  marriage.      Stephen  Mash  got  in       mash. 
2S5L,  part  of  the  sum  of  1,2852.,  and  the  residue  remained  due  on 
the  security  of  the  covenant. 

In  November,  1836,  the  interest  on  the  l,000i.  falling  in  arrear, 
Mrs.  Kirby  requested  a  friend  to  apply  for  it,  and  he  accordingly 
wrote  to  Mash,  desiring  immediate  payment  of  the  interest,  and 
likewise  to  have  the  1,000Z.  invested  according  to  the  trusts  of  the 
settlement  on  approved  security.  This  letter,  and  subsequent 
letters  of  a  similar  nature,  were  met  by  various  excuses  on  the  part 
of  Mash,  and  ultimately,  in  December,  1836,  the  present  bill  was 
filed  by  Mr.  and  Mrs.  Kirby  against  Mash  and  the  *infants,  pray-  [  *29S  ] 
ing,  that  Mash  might  be  compelled  to  enforce  the  covenant  against 
Henry  and  Thomas  White,  and  to  invest  the  money  upon  the  trusts 
of  the  settlement. 

The  defendant  Mash,  by  his  answer,  stated  that  no  application 
had  been  made  to  him  to  bring  any  action  on  the  covenant. 

Afr.  G,  Richards,  for  the  plaintiffs  : 

This  trustee  has  no  excuse  for  not  having  taken  steps  to  enforce 
the  covenant.  He  admits  that  the  money  is  outstanding,  and  says, 
that  he  is  ready  and  willing  to  invest  it  when  received  of  Henry 
White.  Why,  then,  does  he  not  compel  Henry  White  to  pay  the 
money?    *     *    * 

Mr.  Heberden,  for  the  infants. 

Mr.  Puller,  for  the  defendant,  Stephen  Mash : 

*  *  The  whole  complaint  against  this  defendant  is,  that  he  has 
been  slow  to  go  to  law.  No  act  of  fraud  is  alleged  against  him. 
The  plaintiffs  ought  to  show  that  they  have  tendered  him  an 
indemnity,  and  asked  him  to  bring  the  action.     ♦     *     ♦ 

Mr.  Ricliards,  in  reply,  said  that  there  was  no  statement  in  the       [  299  ] 
answer  as  to  the  want  of  funds  to  bring  the  action :  that  was  a  mere 
afterthought  to  avoid  payment  of  costs. 

Aldbrson,  B.  : 

Upon  looking  at  the  settlement,  it  appears  to  me  that  it  was  the 
duty  of  the  trustee,  in  the  first  instance,  to  get  in  the  money,  unless 
relieved  of  that  duty  by  the  joint  consent  of  the  husband  and  wife. 
It  was  not  necessary,  therefore,  that  he  should  be  set  in  motion  by 
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KiRBY  an  indemnity ;  he  was  obliged  by  the  terms  of  the  settlement  to  do 
Mash.  without  it.  It  is  clear  that  he  ought  to  have  got  in  the  money  long 
ago.  Up  to  a  certain  period  he  might  possibly  be  excused  for  his 
negligence,  for  want  of  an  application  on  the  part  of  the  plaintiffs  ; 
but  the  moment  they  did  make  the  application,  he  ought  to  have 
done  his  duty.  They  absolutely  and  affirmatively  requested  him  to 
call  the  money  in.  The  decree  must,  therefore,  be  carried  into 
execution,  and  the  defendant  must  pay  the  costs  of  this  suit. 

Decree  accordingly. 


1838.  ANGELL  V.  DAWSON  (1). 

1839^  (3  Y.  &  0.  308—319;  S.  C.  8  L.  J.  (N.  S.)  Ex.  Eq.  50.) 

^^^     '  An  appointment  in  exercise  of  a  general  power  may  oi)erate  in  derogation 

r  3Qg  -j  of  a  previous  revocable  appointment  under  the  same  power,  without  express 

revocation,  so  far  as  is  necessary  to  give  effect  to  the  later  appointment. 

By  an  indenture  [of  voluntary  settlement  dated  the  4th  of  Decem- 
ber, 1813,  William  Dawson,  in  exercise  of  certain  powers  given  by 
certain  indentures  which  were  referred  to,  appointed  that  a  certain 
rent-charge  of  G6L  per  annum  therein  mentioned  should  be  to  the 
use  of  his  son  Henry  Overton  Dawson  for  his  life,  with  remainder  to 
the  use  of  all  and  every  his  child  and  children,  if  more  than  one,  as 
tenants  in  common,  and  his  and  her  respective  heirs  for  ever.  And 
by  the  said  indenture  the  said  William  Dawson  assigned  to  the 
parties  thereto  of  the  second  part  two  leasehold  messuages  situate 
in  Islington,  in  trust  for  the  said  Henry  Overton  Dawson,  for  his 
own  absolute  use  and  benefit :  and  it  was  thereby  declared  that  the 
sum  of  7,000i.  51.  per  cent.  Navy  Bank  Annuities  belonging  to  the 
said  William  Dawson  had  been  transferred  by  him  into  the  joint 
names  of  himself  and  another  person,  upon  trust  for  the  said 
William  Dawson,  for  his  life  ;  and,  after  his  decease,  upon  trust  out 
of  the  dividends  thereof  to  pay  unto  Hannah  Dawson,  his  wife,  the 
yearly  sum  of  1501.  as  therein  mentioned  and  subject  thereto,  upon 
trust  for  the  said  Henry  Overton  Dawson  and  three  other  children 
of  the  said  William  Dawson,  for  their  lives  respectively  in  equal 
shares;  and  from  and  after  their  respective  deaths,  in  trust  for 
their  respective  children   equally,   with   benefit  of    survivorship. 

(1)  In  the  case  of  a  special  power  former  appointment  ought  also  to  be 

where  a  revocable    appointment  has  shown."       In   re    Weils,   Hardisty  v. 

already  been  made,  "  it  is  not  gener-  Wells  (1889)  42  Ch.  D.  646,  6o4.  58 

ally  enough  to  show  an  intention  to  L.  J.  Ch.  835,  61  L.  T.  588,-0.  A.  S. 
appoint,  an  intention  to  revoke  the 
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The  settlement  then,  after  disposing  of  other  property,  gave  power  anoell 
to  William  Dawson,  by  deed  or  will,  to  revoke  all  or  any  of  the  dawson. 
trusts,  estates,  provisoes,  and  covenants  therein  contained.] 

By  a  deed-poll  dated  the  23rd  July,  1813,  made  in  pursuance  of  the  T  sio  ] 
power  of  revocation  contained  in  the  settlement,  [the  said  William 
Dawson  revoked  all  the  trusts  by  the  said  indenture  declared,  so  far 
as  the  same  related  to  his  son  the  said  Henry  Overton  Dawson,  and 
the  provision  thereby  made  for  his  use  and  benefit ;  and  the  said 
William  Dawson  thereby  appointed  that  all  estates,  shares,  right, 
interest,  and  benefit  whatsoever  in  and  by  the  said  indenture 
limited  and  given  to  or  in  favour  of  the  said  Henry  Overton 
Dawson,  or  provided  for  his  use,  should  thenceforth  remain  in 
trust,  during  the  joint  lives  of  the  said  H.  0.  Dawson  and  Mariel 
Dawson,  his  wife,  to  pay  the  income  thereof  to  the  said  Mariel 
Dawson,  for  her  separate  use,  and  for  the  support,  maintenance,  and 
education  of  her  children  by  the  said  Henry  Overton  Dawson,]  and  [  bu  ] 
if  bis  said  son,  Henry  Overton  Dawson,  should  happen  to  die  in  the 
lifetime  of  his  said  wife,  in  trust  to  pay  the  same  to  her  during  her 
widowhood,  for  the  support  of  herself,  and  the  maintenance  and 
education  of  her  children  by  him ;  and  from  and  after  her  decease 
or  second  marriage,  which  should  first  happen,  as  to  the  same 
shares,  estates,  and  premises,  the  same  should  be  in  trust  for  all 
and  every  the  child  and  children  of  the  said  Henry  Overton 
Dawson,  or  such  other  person  or  persons  as  would  be  entitled 
thereto,  or  for  her  use  and  benefit  during  her  life  (i). 

[William  Dawson,  Hannah  Dawson,  and  Henry  Overton  Dawson, 
died  some  years  before  the  filing  of  the  bill ;  the  latter  leaving 
Mariel  his  wife  and  three  children  surviving  him,  one  of  whom 
married  Isaac  Angell. 

The  bill  was  filed  by  Mr.  and  Mrs.  Angell  against  the  other 
lyarties  interested  in  the  settlement,  for  the  purpose  of  having  a 
declaration  by  the  Court  as  to  the  interest  taken  by  Mariel  Dawson 
under  the  settlement  and  deed-poll,  and  for  other  purposes.] 

Mr.  Simpkinson  and  Mr.  Bagshawe,  for  the  plaintiffs :  [  314  ] 

*  *  With  respect  to  the  interest  of  Mariel  Dawson,  under  the 
settlement  and  deed-poll,  it  is  clear  that,  as  to  the  leaseholds,  she 
has  no  more  than  an  estate  for  her  life,  or  during  her  widowhood ; 
and  as  to  the  other  property,  it  may  be  doubtful  whether  she  has 
even  a  life  estate.     By  the  deed-poll,  the  trustees  take  only  such 

(1)  Sic. 
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Akoeli,      estate  and  interest  as  H.  0.  Dawson  had  under  the  settlement; 
Dawsox.      and  by  the  settlement  he  took  only  a  life  interest  in  the  rent-charge 
and  in  the  7,000Z.  stock. 

Mr,  Spence  and  Mr.  ToUer,  for  [some  of]  the  defendants.  *  *  ♦ 
[  315  ]  Mr.  LofUis  Wigram,  for  the  other  defendants. 

Mr.  Simpkinson,  in  reply.     *     ♦     * 
1889.        Alderson,  B.  [upon  the  point  here  reported,  said :] 

Ja?i.  11. 

The  third  question  is,  whether  Mrs.  Mariel  Dawson,  the  widow 

t  ^^^  ^  of  Henry  Overton  Dawson,  is  entitled  to  a  life  estate  in  the  annuity 
of  65Z.,  and  in  the  share  of  the  7,0002.  stock.  It  is  conceded  that 
as  to  the  leaseholds  she  has  it.  And,  after  fully  considering  it, 
I  have  come  to  the  conclusion  that  she  has  a  life  interest  also  in 
the  other  property.  There  is  no  way  of  construing  the  two  deeds 
so  as  to  give  full  effect  to  all  the  words.  If  there  were,  I  should 
adhere  to  such  a  construction.  By  the  first  deed,  Henry  Overton 
Dawson  took  the  leaseholds  absolutely,  the  rent-charge  for  life, 
with  remainder  to  his  children ;  and  the  dividends  of  his  share  of 
[  *318  ]  the  stock  for  life,  with  *the  corpiis  of  the  stock  after  his  death  to 
his  children.  That  deed  also  contains  a  clause  (in  case  he  died 
leaving  a  widow,  but  childless),  giving  to  his  widow,  for  her  life, 
her  husband's  share.  Now,  under  these  circumstances,  the  second 
deed  revokes,  in  terms,  all  uses,  trusts,  estates,  provisoes,  matters, 
and  things  by  the  said  deed  declared  and  contained,  so  far  as 
relates  to  the  said  Henry  Overton  Dawson,  and  then  limits, 
declares,  directs,  and  appoints  that  all  estates,  &c.,  given  to  him 
or  provided  for  his  use,  shall  vest  in  the  trustees  in  trust  during 
the  joint  lives  of  himself  and  his  wife,  to  pay  the  rent,  interest, 
dividends,  profits,  and  annual  income  to  the  wife  for  her  sole  use, 
and  for  the  maintenance  and  education  of  the  children.  And 
upon  his  death  during  her  life,  (the  event  which  has  happened), 
in  trust  to  pay  the  same,  (i.e.,  the  rents,  interest,  dividends, 
profits,  &c.),  to  her,  during  her  widowhood,  for  the  same  purposes 
of  maintenance  and  education.  And,  after  her  decease,  or  second 
marriage,  then  in  trust  for  the  children,  or  such  other  person  as 
shall  be  entitled  thereto.  Now,  if  this  be  confined  to  a  mere 
disposition  of  Henry  Overton  Dawson's  life  estate,  no  dividends 
could  be  payable  after  his  decease.  Yet  the  dividends  are  to  be 
paid  to  the  widow,  as  well  as  the  other  profits.     I  think,  therefore, 
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that  the  best  way  to  construe  the  two  deeds  will  be  to  substitute  anoell 
in  the  first  deed,  for  the  trust  in  favour  of  Henry  Overton  Dawson,  dawsok. 
the  new  trusts  contained  in  the  second  deed.  And  if  we  do  so, 
the  leaseholds,  which  were  given  to  him  absolutely,  will,  in  the 
event  which  has  happened,  go  to  Mariel  for  her  life  or  widowhood, 
and  after  her  decease  equally  amongst  her  children ;  and  so,  also, 
as  to  the  661.  annuity  and  share  of  the  stock,  the  same  consequences 
will  follow.  I  have  not  come  to  this  conclusion  without  some 
hesitation;  but,  upon  the  whole,  it  seems  to  me,  that  this 
construction  is  subject  to  the  least  difficulties  and  objections. 

It  is  clear,  however,  that  Mariel  Dawson  ought  not  to  *retain       [  *3i9  ] 
the  title  deeds  of  the  leasehold  property.     I  see  no  reason,  however, 
for  believing  they  will  not  be  quite  safe  in  the  hands  of  the  trustees, 
to  whom,  therefore,  I  propose  to  direct  their  restoration. 

There  is  no  necessity,  I  believe,  for  any  other  special  directions. 


SMITH  V.  FAEB.  i839. 

Dec.  18. 
(3  Y.  &  C.  328—342 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  Eq.  46.)  

A  gift  to  a  class  of  grandchildren  living  at  the  death  of  the  testator's        '- '      ^ 
sarviving  child,   to  be  divided   between  such  grandchildren  when  the 
youngest  attains  twenty-one,  and  the  child  or  children  of  any  such  grand- 
child who  may  be  then  dead  leaving  issue :  does  not  extend  to  the  issue  then 
living  of  a  grandchild  who  predeceased  the  testator's  last  surviving  child. 

[A  QUESTioK  of  construction  arose  incidentally  in  this  case  under 
the  will  of  a  testator  who  gave  the  residue  of  his  estate  to  trustees 
upon  trust  to  pay  the  income  to  his  children  during  their  respective 
lives  and  after  their  decease  upon  trust  as  mentioned  in  the  following 
judgment  of  the  Lord  Chief  Baron,  who  said :] 

The  terms  of  the  will  are,  that  after  the  decease  of  the  testator's  [  34i  ] 
children  the  trustees  do  receive  and  take  the  rents,  issues,  and 
produce  of  all  his  said  real  and  personal  estate  and  effects,  and 
pay  and  divide  the  same  unto  and  equally  between  all  his  surviving 
grandchildren  who  should  then  be  living,  that  is  at  the  time  of  the 
death  of  all  his  children,  share  and  share  alike.  The  money  must 
therefore  be  divided  among  the  grandchildren  who  survive  the 
surviving  child,  and  those  grandchildren  only.  He  goes  on  to 
direct  the  income  to  be  so  paid  until  the  youngest  grandchild  shall 
attain  twenty-one,  and  upon  the  youngest  of  them  attaining  such 
age,  upon  trust  to  convert  the  real  and  personal  estates  into  money, 
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Smith  and  pay  and  divide  the  same  unto  and  equally  between  all  such 
Farb.  0*  Ills  8^1^  grandchildren,  and  the  children  or  child  of  any  such 
grandchild  as  might  be  then  dead  leaving  lawful  issue.  Now, 
who  are  such  of  his  said  grandchildren?  why  necessarily  the 
grandchildren  he  had  lastly  before  referred  to — those  to  whom 
he  had  given  the  annual  interest  and  dividends,  those  who  were 
living  at  the  death  of  the  survivor  of  the  children. 

The  parties  by  whom  the  present  bill  is  filed  are  the  children 
of  a  grandchild ;  not,  however,  of  a  grandchild  who  was  living  at 
the  death  of  the  survivor  of  the  testator's  children,  but  one  who  had 
died  during  the  lifetime  of  several  of  the  testator's  children.  It 
appears  to  me,  as  I  have  already  stated,  that  the  grandchildren 
who  might  die  before  all  the  testator's  children  should  be  dead 
are  excluded,  and,  therefore,  that  the  present  plaintiffs  have  no 
interest  whatsoever. 

With  regard  to  the  question  of  remoteness,  which  was  ingeniously 
[  ^342  ]  argued,  it  does  not  appear  to  me  that  any  materials  *exist  in  the 
present  case  for  that  argument,  and  it  is  not  therefore  necessary  to 
enter  into  the  consideration  of  it.  The  argument  that  the  devise 
to  the  children  of  the  grandchildren  would  be  void  for  remoteness, 
as  extending  the  devise  beyond  the  period  allowed  by  law  by  the 
further  period  of  gestation,  proceeded  on  the  judgment  of  Mr. 
Justice  Bayley,  in  the  case  in  the  House  of  Lords  (i).  But  there 
the  grandchild  was  one  of  the  persons  who  was  to  take.  By 
pursuing  that  reasoning  in  the  present  case  you  must  necessarily 
let  in  a  person  who,  as  it  appears  to  me,  was  not  to  take.  The 
plaintiffs  in  the  present  case  can  have  no  interest,  because  their 
father  died  in  the  lifetime  of  the  grandfather,  who  was  one  of  the 
children  of  the  testator.    I  think  the  bill  must  be 

Dismissed,  but,  tinder  the  circumstances,  without  costs. 


1838.       HODGE  AND  Others  v.  The  ATTORNEY- GENERAL  (2). 


(3  Y.  &  C.  342—316;  S.  C.  8  L.  J.  (N.  S.)  Ex.  Eq.  28.) 


Dec,  20. 

1839. 
Jan,  12.  The  title-deeds  of  a  leasehold  estate  were  deposited  with  bankers,  by  way 

"j  of  equitable  mortgage,  for  securing  the  balance  of  a  running  account.     The 

L  ^^^  J  party  making  the  deposit  was  subsequently  convicted  of  felony.     A  bill 

was  filed  by  the  bankers,  claiming  to  be  equitable  mortgagees  by  virtue  of 

(1)  See  CadeJl  v.  Palmer  (1833)  36  (2)  See  now  the  Forfeiture  Abolition 

R.  B.  at  p.  137  (1  CI.  &  Fin.  421).  Act,  1870,  33  &  34  Vict.  c.  23. 
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the  deposit,  against  the  Attorney 'Qeneraly  for  a  sale  of  the  property :  Held,         Hodge 
that  the  Coiirt  had  no  jurisdiction,  the  legal  estate  being  in  the  Crown,  to  ^* 

decree  a  sale  of  the  estate,  nor  any  power  to  compel  a  conveyance  by  the  A.-G. 

Crown  of  the  legal  estate ;  but  only  to  declare  the  plaintiffs,  as  equitable 
mortgagees,  entitled  to  hold  possession  of  the  property,  until  the  Crown 
should  think  fit  to  redeem. 

George  Bailet  being  entitled  to  certain  leasehold  estates  at 
Stoke  Damerell  and  at  Plymouth,  in  the  county  of  Devon,  deposited 
the  deeds  and  writings  of  those  estates  with  the  plaintiffs,  who 
carried  on  the  business  of  bankers,  to  secure  the  balance  of  a 
running  account  between  him  and  the  plaintiffs,  as  his  bankers. 

Sometime  afterwards  George  Bailey  was  convicted  of  felony. 

At  and  prior  to  the  time  when  George  Bailey  was  convicted  of 
felony,  he  was  indebted  to  the  plaintiffs  in  a  considerable  sum 
of  money  on  balance  of  the  account  between  them,  and  in  respect  of 
which  debt  they  afterwards  obtained  a  judgment. 

The  bill  was  filed  by  the  plaintiffs  claiming  to  be  equitable  [  ^^^  J 
mortgagees  of  the  leasehold  property  by  virtue  of  the  deposit, 
against  the  Attorney-General^  and  it  prayed  a  declaration  that  the 
plaintiffs  were  entitled  to  the  benefit  of  the  deposit,  by  way  of  lien 
or  equitable  mortgage ;  that  an  account  might  be  taken  of  what 
was  due  to  the  plaintiff  under  or  by  virtue  of  the  deposit;  that 
the  leasehold  premises  might  be  sold,  and  that  out  of  the  proceeds 
the  equitable  mortgage  of  the  plaintiffs  might  be  satisfied,  and 
that  in  the  meantime  a  receiver  might  be  appointed. 

The  Attorney-General  put  in  the  usual  formal  answer. 

The  plaintiffs,  by  evidence,  proved  the  deposit  of  the  deeds,  the 
amount  of  the  debt,  and  the  conviction  of  Bailey  for  felony. 

The  cause  now  came  on  for  hearing. 

Mr.  Simpkinson  and  Mr.  Pitman,  for  the  plaintiff: 

The  only  question  in  this  case  is,  whether  the  Court,  under  the 
circumstances,  can  decree  a  sale  as  against  the  Crown,  or  will 
declare  that  the  plaintiff  shall  hold  until  the  Crown  shall  think  fit 
to  redeem.  It  must  be  admitted,  that  no  case  can  be  found  in 
which,  where  the  legal  estate  has  been  in  the  Crown,  the  Court 
has  decreed  a  sale.  Where  the  Court,  under  the  Acts  of  Parlia- 
ment relating  to  Extents,  has  found  the  debtor  entitled  to  an 
equitable  estate,  it  has  decreed  a  sale  of  that  equitable  estate.  In 
Pawlett  v.  The  Attorney-General {\),  though  the  Court  doubted 
whether  a  decree  for  redemption  of  a  mortgage  and  a  reconveyance 

(1)  Hardres,  465. 
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Hodge  could  be  made  against  the  Grown,  yet,  it  decreed  the  plaintiff  to 
A..b.  hold  until  the  Crown  redeemed.  In  Bower  v.  Barnes,  Easter  T. 
10  Eliz.  referred  to  in  Brakine*s  case  (i),  it  was  held  in  the  Court 
of  Wards,  that  the  mortgagor,  after  payment  of  the  mortgage 
[  •Sii  ]  money,  *should  have  the  lands  out  of  the  hands  of  the  Queen,  by 
whom  they  had  been  taken,  in  consequence  of  the  infancy  of  the 
heir  of  the  mortgagee,  by  a  vionstrans  de  droit  upon  the  matter 
of  record,  and  suggestion  of  payment  without  being  driven  to  his 
petition.  The  jurisdiction  of  the  Court  of  Exchequer,  as  a  court 
of  revenue,  to  direct  a  sale  where  the  mortgaged  property  has 
escheated  to  the  Crown,  is  recognised  by  Lord  Hardwickk  in  the 
case  of  Reeves  v.  The  Attomei/'General{2).  In  Casperd  v.  The 
Attorney 'General{d),  an  equitable  mortgage  by  deposit  was  estab* 
lished  against  the  Crown,  and  the  debt  secured  by  the  deposit 
was  ordered  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
estates,  which  had  been  sold  under  an  extent,  in  priority  to 
the  claim  of  the  Crown.  It  may  be  collected  from  the  authorities, 
that  an  equitable  mortgage  may  be  made  available  as  against 
the  Crown;  and  the  only  question  is,  how  it  is  to  be  made 
available?    *    *     * 

[  346  ]  Mr.  Wray,  for  the  Attorney -General : 

The  facts  of  this  case,  as  constituting  an  equitable  lien,  are  not 
disputed.  The  Crown  has,  however,  obtained  the  legal  estate  in 
the  property  which  is  a  felon's  leasehold  property.  Admitting  the 
authority  of  the  cases  cited  they  are  still  cases  in  which  the  Crown 
had  not  the  legal  estate,  but  merely  an  equitable  interest.  In 
those  cases  the  simple  fact  .which  arose  was  whether  the  Court 
would  make  a  decree  of  foreclosure,  or  only  decree  the  party  to 
hold  until  the  Crown  thought  fit  to  redeem.  It  was  held,  on  the 
general  maxim  that  time  does  not  run  against  the  Crown,  that 
the  Court  could  not  make  a  decree  of  foreclosure  against  the 
Crown ;  but  the  Court  got  at  the  justice  of  the  case  by  decreeing 
the  party  to  hold  until  the  Crown  thought  fit  to  redeem.  The 
legal  estate  being  in  the  Crown,  how  is  the  Attorney-General  to 
be  compelled  to  sell  and  convey  ?  The  object  of  the  suit  might 
have  been  attained  by  a  memorial  to  the  Treasury.  The  Court 
has  no  jurisdiction  to  enforce  a  conveyance  as  against  the  Crown, 
or  to  direct  the  Privy  Council  to  order  the  seal  to  letters  patent, 

(1)  Dyer,  236  a.  (3)  20  E.  B.  671  (6  Pric5e,  411,  478). 

(2)  2  Atk.  223. 
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which  would  be  the  only  mode  of  conveyance.     At  all  events  the       Hodgb 
only  decree  which  can  at  present  be  made  is  a  decree  for  taking        a.-'g. 
the  accounts;    and,  if  sought,  the  plaintiff  must  pay  the  costs 
of  the  Crown. 

Mr.  Simpkinson,  in  reply  : 

The  opposition  of  the  Crown  is  unreasonable.  An  application  to 
the  Treasury  would  be  attended  with  great  expense.  In  Casperd 
V.  The  Attorney-General^  there  was  an  equitable  mortgage.  The 
Crown  seized  the  property  under  a  writ  of  extent,  and  sold  it. 
The  party  entitled  to  the  equitable  mortgage  filed  his  bill  against 
the  Attorney 'General  *and  other  parties,  and  the  Court,  after  some  [  *346  ] 
consideration,  declared  the  plaintiff  entitled  to  the  benefit  of  his 
equitable  mortgage  as  against  the  Crown,  and  decreed  that  he 
should  hold  until  the  Crown  thought  fit  to  redeem.  If  this  be  a 
revenue  court,  as  a  revenue  court  it  has  jurisdiction,  and  the  relief 
sought  is  the  proper  relief.  If  the  Crown  cannot  be  foreclosed, 
and  the  legal  estate  being  in  the  Crown,  the  Court  cannot  enforce 
a  decree  for  a  sale ;  still  the  Court  may  declare  that  the  plaintiff 
has  an  equitable  lien  on  the  estate  to  the  extent  of  his  principal 
and  interest,  and  may  decree  the  plaintiff  to  hold  possession  until 
the  Crown  thinks  fit  to  redeem. 

Alderson,  B.  :  ^^^^• 

Jan,  12. 

I  think  the  only  decree  which  can  be  made  in  this  case  is,  for        

the  Court  to  declare  that  the  plaintiffs  are  equitable  mortgagees 
of  the  property  in  respect  of  their  lien,  and  to  direct  the  Master 
to  t^ke  an  account  of  what  is  due  to  the  plaintiffs  on  account  of 
their  lien,  and  then  to  decree  that  the  plaintiffs  shall  hold 
IK)S8e8sion  of  the  property  in  question  until  their  lien'  be  satisfied. 
I  do  not  think  that  I  have  any  jurisdiction  in  this  case  to  order 
a  sale.  Here  the  legal  estate  is  vested  in  the  Crown ;  and  I  do 
not  know  any  process  by  which  this  Court  can  compel  the  Crown 
to  convey  that  legal  estate.  In  the  case  before  Lord  Langdale 
the  legal  estate  was  not  in  the  Crown;  and  there  the  Court 
directed  a  sale,  because  it  had  jurisdiction  over  those  who  had 
the  legal  estate,  and  therefore  could  carry  the  sale  into  effect. 
In  that  case  the  Crown  had  only  an  equitable  interest,  and  the 
difficulty  which  exists  in  the  present  case  did  not  arise. 

Decree  accordingly. 
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,  i8.3»-  JONES  V.  MAUND  (1). 

Jan,  17,  30.  ^   ^ 


[  347 


(8Y.&C.  347-858.) 

A.,  having  dealings  with  B.,  C,  and  D.,  who  traded  under  the  fiim  of 
B.  &  Co.,  and  having  become  indebted  to  them  on  several  transactions, 
entered  into  a  covenant  with  them  for  payment  of  the  whole  amount. 
B.  and  D.  afterwards  died,  and  C.  retired  from  the  fiim,  and  assigned  her 
interest  to  E.  The  business  of  the  firm  was  continued  by  E.  &  F.  under 
the  firm  of  B.  &  Co.,  and  A.  continued  his  dealings  with  that  firm,  and 
made  various  payments  to  them.  Upon  a  bill  brought  to  restrain  an  action 
on  the  covenant  brought  by  C.  against  A. :  Held,  that  the  subsequent  pay- 
ments by  A.  to  E.  and  F.  could  not  be  applied  in  reduction  of  the  money 
secured  by  the  covenant,  unless  it  could  be  shown  that  C.  had  assented  to 
that  arrangement. 

The  bill  stated  that  in  and  previous  to  the  year  1827  Robert 
[  *348  ]  Farqubar,  Edwin  Alyse,  and  Andrew  Maund  *carried  on  business  as 
coal-merchants  in  co-partnership,  under  the  style  or  firm  of  Robert 
Farqubar  &  Co. ;  that  Andrew  Maund  died  in  March,  1829,  and 
that  in  January,  1832,  Mary  Ann  Maund,  (his  widow  and  executrix), 
became  and  was  admitted  a  partner  with  Robert  Farqubar  and 
Edwin  Alyse ;  that  in  September,  1832,  Mary  Ann  Maund  agreed 
to  sell  to  John  Maund  all  her  share  and  interest  in  the  co-partner- 
ship business  and  the  debts  due  thereto ;  that  they  were  accordingly 
assigned  to  John  Maund  by  indentures  dated  the  13th  and  14th 
of  September,  1832 ;  and  that  M.  A.  Maund  thereupon  ceased  to 
be  a  partner,  and  John  Maund  became  a  partner  in  her  place; 
that  Robert  Farqubar  died  in  December,  1832,  when  his  share 
became  vested  in  his  executors,  who  afterwards  assigned  it  to 
John  Maund ;  and  that  Edwin  Alyse  died  in  1886,  when  his  share 
became  vested  in  his  executrix  Ann  Alyse ;  that  the  business  of 
such  successive  partnerships  had  always  been  carried  on  under  the 
firm  of  R.  Farqubar  &  Co.,  and  that  John  Maund  and  Ann  Alyse 
were  the  partners  at  the  time  of  filing  this  bill. 

The  bill  then  stated  that  the  plaintiff  had  had  long  and  extensive 
dealings  with  the  firm  of  Robert  Farqubar  &  Co.  from  1827  to  1836, 
and  had  made  to  them  large  payments  both  in  money  and  bills, 
and  had  supplied  to  them  divers  large  quantities  of  goods,  wares, 
and  merchandizes  to  a  very  considerable  amount  in  the  whole ;  and 
that  many  of  the  money  payments  were  made  without  any  vouchers 
having  been  given  to  the  plaintiff  for  the  same,  and  in  particular 
that  the  plaintiff  had  been  in  the  confidence  of  Robert  Farquhar, 
and  had  from  time  to  time  sent  him  various  remittances  of  money. 

(1)  See  p.  414,  below. 
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The  bill  then  stated,  that  at  the  latter  end  of  the  year  1831,  the  Jones 
plaintiff  in  his  turn  had  become  indebted  to  Eobert  Farquhar  &  Co.  Maund. 
in  considerable  sums  of  money,  for  which  he  had  delivered  to 
Robert  Farquhar  two  promissory  notes,  and  that  his  affairs  being 
somewhat  embarrassed,  *a  proposal  was  then  made  by  him  to  [  *349  ] 
Robert  Farquhar  &  Co.  and  other  creditors,  that  they  should  give 
him  a  letter  of  license  to  carry  on  his  business  under  the  inspection 
of  his  creditors.  That  this  proposal  was  acceded  to  and  was 
carried  into  execution  by  an  indenture  executed  by  the  plaintiff 
and  the  consenting  creditors  dated  the  Srd  of  December,  1831, 
under  which  the  plaintiff  had  liberty  to  trade  for  three  years,  and 
by  which  he  covenanted  to  pay  the  debts  mentioned  in  the  schedule 
by  instalments,  within  that  period ;  the  debt  stated  in  the  schedule 
as  being  due  from  the  plaintiff  to  Robert  Farquhar  &  Co.  amounted 
to  1,249/.  128.  9d.,  and  the  deed  was  signed  by  Robert  Farquhar, 
Mary  Ann  Maund,  and  Edwin  Alyse,  as  creditors  to  that  amount. 

The  bill  then  stated  that  one  instalment  was  paid  to  the  firm 
of  Robert  Farquhar  &  Co.,  under  the  provisions  of  the  letter  of 
license ;  btlt  that  upon  their  afterwards  requiring  a  collateral 
security  for  part  of  the  debt,  the  plaintiff  agreed  to  give  such 
security  to  the  extent  of  825Z.  12«.  6d,  by  means  of  the  surrender  of 
certain  copyholds,  and  the  assignment  of  his  interest  in  certain 
ships.  That,  accordingly,  by  an  indenture  dated  the  19th  of 
January,  1832,  "  after  reciting  to  the  effect  hereinbefore  contained," 
and  reciting  payment  of  the  instalment,  it  was  witnessed  that 
the  plaintiff  did  thereby  for  himself,  &c.,  covenant  with  Robert 
Farquhar,  Mary  Ann  Maund,  and  Edwin  Alyse,  their  executors, 
&c.  that  he,  his  heirs,  executors,  &c.,  would  before  the  10th  day 
of  June  then  ensuing,  pay  to  the  said  Robert  Farquhar,  &c.  the 
principal  sum  of  825i.  12«.  6d.  with  interest  thereon.  And  for 
the  nominal  considerations  therein  mentioned,  the  copyholds  were 
thereby  conveyed  and  assured  to  J.  A.  Jones,  vhis  customary  heirs 
and  assigns,  upon  the  trusts  thereinafter  mentioned.  And  it  was 
thereby  agreed  that  the  said  J.  A.  Jones  should  stand  possessed 
of  the  vessels  (which  had  been  already  assigned  to  him  by  bill  of 
sale,)  and  of  the  copyholds,  *in  trust  for  the  plaintiff  until  default  [  *360  ] 
should  be  made  in  payment  of  the  said  principal  sum  and  interest ; 
and  in  case  of  default,  in  trust  to  sell  and  pay  all  expenses  and 
the  monies  due  on  that  security,  and  pay  the  surplus  to  the 
parties  entitled. 

The  bill  then  stated  that  default  being  made  in  payment  of  the 
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Jones       825Z.  128.   6d,  the  vesselB  were   sold    and   produced  aboat  180Z. 

Maund.  That  the  copyhold  property  was  likewise  contracted  to  be  sold  to 
one  John  Powell  for  500i.,  but  that  he  afterwards  declined  the 
purchase,  and  it  was  therefore  arranged  between  John  Maund  and 
the  other  defendants  or  some  of  them,  that  the  same  should  be  sold 
to  John  Maund  for  450i.  only.  That  accordingly,  by  indenture 
dated  in  September,  1834,  to  which  Mary  Ann  Maund  and  E.  Alyse 
were  parties,  and  which  recited  that  J.  A.  Jones,  as  trustee  for 
Maund,  had  agreed  with  the  plaintiff  for  the  purchase  of  the 
copyholds,  and  that  it  had  been  agreed  that  the  purchase-money 
should  be  paid  to  M.  A.  Maund  and  E.  Alyse,  in  part  discharge 
of  the  mortgage  debt,  and  reciting  that  the  lands  had  been 
surrendered  to  J.  A.  Jones  in  trust  for  Maund,  it  was  witnessed 
that  in  consideration  of  450i.  &c.,  the  lands  were  conveyed  by  the 
plaintiff  to  Maund  to  hold  for  the  lives  of  the  parties  therein  named. 
The  bill  then  alleged,  that  the  monies  so  produced  by  the  sale  of 
the  vessels  and  copyhold  estates  were  paid  to  the  said  Edwin  Alyse 
and  Mary  Ann  Maund,  in  part  discharge  of  the  said  mortgage,  and 
that  the  plaintiff  had  delivered  to  Edwin  Alyse,  during  the  con- 
tinuance of  the  said  partnership,  divers  large  quantities  of  coal  to 
the  amount  of  2162.  and  upwards ;  and  that  by  means  of  the  said 
several  payments,  all  the  sums  due  on  the  said  mortgage  had  been 
discharged,  and  that  a  large  balance  was  due  on  that  account  from 
the  firm  to  the  plaintiff. 

The  bill  further  stated  that  delays  having  taken  place  in  the 

[  *35i  1  payment  of  the  instalments,  under  the  letter  of  *license,  an 
examination  took  place  in  1834  of  the  plaintiff's  affairs,  and  that 
on  the  1st  of  October  in  that  year  a  meeting  of  the  principal 
creditors  took  place,  at  which  Isaac  Cook  attended  on  behalf  of  the 
firm  of  Eobert  Farquhar  &  Co.,  when  a  resolution  was  signed  by 
the  parties,  which,  after  reciting  that  a  proposal  had  been  made 
by  the  plaintiff  to  pay  a  composition  of  5«.  in  the  pound  on  the 
remaining  instalments,  and  that  J.  A.  Jones  had  stated  his 
unwillingness  to  guarantee  such  payment,  it  was  thereby  agreed 
that  such  composition  should  be  accepted,  provided  all  the  creditors 
should  come  in  and  sign  the  resolution  within  fourteen  days. 
And  J.  A.  Jones  did  thereby  agree  to  pay  the  composition  of  5«. 
in  the  pound  to  the  parties,  as  stated  in  the  schedule  thereto 
annexed. 

The   bill  then  stated  and   charged,  that  the    debt   of  Bobert 
Farquhar  &  Co.  was  stated  in  the  schedule  to  the  resolution  as 
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amounting  to  1,2692.  128.  lOd.,  althoagh  the  debt  dae   to  that        Jones 

firm  in  1831,  had  been  reduced  by  the  means  aforesaid,  especially      maund. 

by  the  arrangement  of  September,  1834 ;  that  Cook  concurred  in 

the  resolution,  and  agreed  to  accept  the  composition ;  that  previous 

to  the  action,  which  had  lately  been  brought  against  the  plaintiff, 

he  had  frequently  applied  to  the  defendant  to  come  to  an  account 

with  him,  and  had  offered  to  pay  what  should  be  found  due  from 

him  on  taking  such  account;   that  these  applications  and  offers 

had   been   refused;   and   that  John  Maund  had  prevailed  upon 

Mary  Ann  Maund  to  commence  an  action  against  the  plaintiff  on 

the  covenant  in  the  deed  of  December,   1831  ;    that   she  had, 

accordingly,  commenced  such  action,  and  sought,  notwithstanding 

the  said  payments,  to  recover  the  sum  of  1,269Z.  12«.  lOd,,  being 

the  whole  amount  of  the  sums  secured  by  the  said  two  promissory 

notes,   and  the  sum   secured  by   mortgage ;    and   that   she  had 

delivered  a  bill  of  particulars  on  that  footing ;  but  that  she  had  no 

interest  in  the  action,  having  brought  it  under  the  indemnity  of 

John  Maund,  *or  that  she  had  allowed  John  Maund  to  bring  it  in       [  *352  ] 

her  name. 

The  bill  further  charged,  that  the  debt  due  to  the  partnership, 
at  the  time  of  Mary  Ann  Maund's  retirement,  had  been  discharged 
by  subsequent  payments  by  the  plaintiff  to  the  successive  firms  of 
Robert  Farquhar  &  Co. ;  that  the  plaintiff  was  prevented,  by  the 
strict  rules  of  law,  from  setting  up  those  payments  in  defence  of 
the  action ;  and  that  he  could  not  safely  proceed  to  trial  without  an 
inspection  of  the  accounts  of  the  partnership ;  that  frequent  pay- 
ments had  been  made  by  him  to  the  partnership,  without  taking 
vouchers;  that  there  were  various  omissions  in  the  partnership 
books,  of  items  which  should  have  gone  to  his  credit,  and  that 
those  omissions  were  fraudulent  and  intentional ;  that  the  sale  of 
the  copyholds  was  fraudulent  and  ought  to  be  rescinded. 

The  bill,  which  was  filed  against  the  present  partners  and  all  the 
persons  who,  since  1827,  had  been  partners  of  the  firm  of  Bobert 
Farquhar  &  Co.,  or  their  representatives,  prayed,  that  the  resolu- 
tion of  the  Ist  of  October,  1834,  might  be  declared  binding  on  the 
defendants ;  that  an  account  might  be  taken  of  the  dealings  and 
transactions  between  the  plaintiff  and  the  successive  partnerships 
of  Bobert  Farquhar  &  Co.,  and  of  what  was  due  to  the  plaintiff  in 
respect  of  those  transactions,  the  plaintiff  being  ready  and  willing 
to  account  &c. ;  and  that  Mary  Ann  Maund  might  be  restrained, 
by  injunction,  from  prosecuting  the  action,  and  that  the  other 

25—2 
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Jokes       defendants  might  be  restrained  from  commencing  or  prosecuting 
Maund.      aiiy  other  action  &c. 

To  this  bill  the  defendant,  Mary  Ann  Maund,  demurred  generally, 
for  want  of  equity. 

Mr.  Simpkinson  and  Mr.  Rogers,  for  the  demurrer : 

The  deed  of  December,  1831,  contains  an  express  recognition  by 
[  *^5H  J  the  plaintiff  of  the  debt  of  1,249Z.  12«.  9c?.  for  *which  the  action  is 
brought ;  and  he  again  recognizes  the  debt  by  the  deed  of  January, 
1832,  which  recites  the  former  deed,  and  by  the  resolution  of 
October,  1834.  This  is  totally  inconsistent  with  the  allegation  in 
the  bill,  that  the  debt  has  been  satisfied  or  reduced. 

[Objections  were  also  taken  to  the  bill  for  multifariousness  and 
want  of  equity.] 

[  354  ]  Mr.  Spence  and  Mr.  B.  Gaselee,  for  the  bill : 

[  355  ]  *     ♦     During  the  time  Mary  Ann  Maund  was  a  partner,  a  debt 

was  due  from  the  plaintiff  to  that  firm  ;  but  various  payments  have 
been  made  to  the  successive  partnerships  in  discharge  of  that  debt. 
Now,  if  Mary  Ann  Maund  was  permitted  to  proceed  at  law,  these 
subsequent  transactions  with  subsequent  firms  could  not  be  taken 
into  account. 

(The  Lord  Chief  Baron  :  Admitting  you  have  a  right  to  an 
account  against  A.,  what  right  have  you  against  B.?) 

Mary  Ann  Maund  is  a  trustee  for  John  Maund  ;  it  is  expressly  so 
stated  in  the  bill. 

(The  Lord  Chief  Baron  :  She  may  have  assigned  to  John 
Maund,  and,  though  he  opens  an  account  with  you  afterwards,  he 
may  still  be  entitled  to  receive  the  money  in  her  hands.) 


[  356  ]  Mr.  Simpkinson,  in  reply,  was  stopped  by  the  Court. 

The  Lord  Chief  Baron  : 

This  is  a  bill  to  restrain  an  action  of  covenant,  brought  by  the 
defendant,  Mary  Ann  Maund,  to  recover  a  debt  due  to  her  as  the 
surviving  partner  of  a  firm,  which  existed  in  the  year  1832.  It  is 
not  alleged  by  the  bill,  that  any  of  the  items  which  formed  the 
debt  were  afi'ected  with  fraud.    If  they  were,  and  the  bill  had  been 
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brought  to  set  aside  the  transactions  on  which  they  were  founded,  Jones 
it  ought  to  have  been  confined  to  her  alone ;  but  the  bill  is  brought  maund. 
against  several  persons,  members  of  successive  firms,  for  an 
account;  and  then  the  suggestion  is,  that  the  plaintiff  being 
indebted  to  her  in  a  sum  acknowledged,  he  has  had  dealings  with 
subsequent  firms  which  he  ought,  upon  an  account  taken,  to  have 
considered  as  in  payment  of  the  original  debt.  £ut  such  subsequent 
payments  give  rise  to  no  conclusions  of  law  or  equity,  in  regard  to 
the  reduction  of  the  original  debt,  except  under  certain  circum- 
stances. If  Mary  Ann  Maund  had  consented  that  those  payments 
should  be  taken  in  reduction  of  the  debt,  and  had  given  notice  to 
the  subsequent  firms  of  such  her  consent,  she  would  have  been 
bound  by  payments  made  to  them  under  that  understanding. 
The  several  firms  would  then  be  witnesses  to  prove  the  payments 
so  made  to  them,  and  that  being  evidence  of  the  authority  which 
she  had  given  to  them  to  receive  the  money,  the  defence  at  law  to 
an  action  of  this  *nature,  brought  under  such  circumstances,  would  [  *357  j 
be  complete :  and  if  the  money  were  paid,  it  would  require  no  deed 
or  release  to  prove  the  payment. 

[His  Lordship  then  dealt  with  the  other  objections  which  had 
been  taken  to  the  bill,  and  concluded  his  judgment  as  follows  :] 

Upon  the  whole,  I  think  this  bill  is  bad  in  setting  up  a  partial       F  ^58  ] 
case  of  equity  in  connection  with  the  case  for  discovery,  and  in 
introducing  improper  parties  into  the  record.     I  am  of  opinion, 
therefore,  that  the  demurrer  must  be  allowed  on  both  points. 

Demurrer  alloued. 


MOSES  V.  LEVI.  /^^'to 

Jan,  19. 
(3  Y.  &  C.  359—369.)  ^>*-  18. 

An  executor  handing  oyer  a  share  of  residue  to  his  co-executor  to  be        [  359  ] 
paid  to  a  residuary  legatee,  alleging  that  he  was  ignorant  that  the  legatee 
was  a  married  woman,  and  making  no  inquiry  upon  the  point,  may  be 
made  i*espon8ible  by  the  husband  if  the  co-executor  has  misapplied  the 
share. 

Where  a  part  of  a  legacy  had  been  paid  to  a  married  woman,  under 
circumstances  which  prima  facie  showed  that  the  husband  had  assented  to, 
or  had  at  least  ratified,  such  payment,  it  was  referred  to  the  Master  to 
inquire  how  much  of  the  legacy  had  been  so  paid ;  and  he  was  directed  to 
give  the  executors  credit  for  the  sums  received  by  the  wife,  either  with  the 
husband's  express  approbation,  or  under  such  circumstances  as  made  her 
his  agent  for  that  purpose. 

Although  a  court  of  equity  will  give  protection  to  an  executor  who  hands 
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Moses  over  his  testator's  assets  to  his  co-executor,  for  the  payment  of  the  testator's 

V*  debts  in  a  due  and  ordinary  course  of  administration,  the  principles  upon 

Levi.  which  that  protection  rests  do  not  apply  to  the  case  of  an  executor  handing 

over  the  assets  for  the  payment  of  the  testator's  residuary  legatees. 

The  testatrix  in  this  cause,  who  lived  at  Stow-in-the-Wold,  in  the 
county  of  Gloucester,  bequeathed  the  residue  of  her  property  amongst 
her  nephews  and  nieces,  some  of  whom  resided  in  the  west  of  Eng- 
land, and  others  in  the  neighbourhood  of  Diss,  in  the  county  of 
Norfolk.  She  appointed  the  defendants,  William  Williams,  of  Diss, 
and  William  Thackwell  Williams,  of  Clifton,  to  be  the  trustees  and 
executors  of  her  will ;  and  she  declared,  that  her  said  trustees  should 
not  be  answerable,  the  one  for  the  other  of  them,  but  each  only  for 
his  own  acts,  deeds,  and  defaults ;  and  by  no  means  for  any  involun- 
tary loss.  By  a  codicil,  she  named,  as  executor,  another  party,  who 
lived  in  Devonshire,  but  who  did  not  prove  the  will. 

The  testatrix  died  in  1888.  Shortly  after  her  decease,  the 
defendants,  who  had  taken  upon  themselves  the  administration  of 
her  estate,  went  to  the  office  of  Wilkins  and  Kendal,  who  were  the 
testatrix's  solicitors,  and  lived  at  Stow-in-the-Wold,  and  executed 
to  them  a  power  of  attorney,  authorizing  them  to  get  in  the 
personal  estate  of  the  testatrix,  and,  particularly,  to  sell  the  stock 
in  the  funds,  and  to  receive  the  produce,  and  to  hand  over  the  same 
to  the  defendants  respectively,  in  such  proportions  as  would  be 
sufl&cient  for  payment  of  the  residuary  legatees  resident  in  their 
respective  neighbourhoods.  Accordingly,  the  stock  was  sold,  and 
the  produce  amounted  to  2,887Z.  Ss.  4td.,  and  a  portion  of  it, 
amounting  to  671Z.  16«.  was  paid  over  to  William  Williams. 
[  360  ]  The  bill  was  brought  by  the  plaintiff  as  administrator  of  his  wife 

Ann,  (formerly  Ann  Williams),  one  of  the  nieces  and  residuary 
legatees  of  the  testatrix,  claiming  the  sum  of  1901.  158.  4td.  as 
her  share  of  the  residue,  and  seeking  to  charge  the  defendant, 
W.  T.  Williams,  with  that  amount,  in  consequence  of  his  co- 
executor,  William  Williams,  having  made  default  in  payment  of 
it.  It  appeared  that  the  bequest  was  made  to  the  plaintiff's  wife 
by  her  maiden  name  of  Williams;  but  that,  at  the  time  of  the 
death  of  the  testatrix,  she  was  married  to  the  plaintiff,  who  was 
serving  in  the  marines  at  Chatham.  She,  however,  continued  to 
live  in  the  neighbourhood  of  Diss,  and,  as  it  should  appear,  under 
her  husband's  name ;  though,  upon  that  point,  the  evidence  was 
not  explicit.  The  plaintiff  proved  his  marriage,  and  the  recognition 
of  himself  and  his  wife,  as  married  people,  by  the  parties  living 
near  Diss;    and,  with  a  view  to  show   that  the  defendant  had 
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always  known  of   his  marriage,  he  read  the  deposition  of  John        Mosbs 
Moses  to  the  efifect,  that  Ann  Moses  had  been  uniformly  treated  as        lbvi 
the  wife  of  the  plaintiff  by  several  of  her  relations,  and,  amongst 
others,  ''  by  the  defendants  in  this  cause." 

The  defendant,  W.  T.  Williams,  by  his  answer,  denied  that  he 
ever  was  acquainted  with  the  fact  of  the  plaintiffs  marriage  until 
after  the  filing  of  the  bill.  He  stated  that  he  had  left  William 
Williams  to  pay  Ann  Williams'  share  of  the  residue  under  the 
following  circumstances: — that  having  met  William  Williams  by 
appointment  at  Stow-in-the-Wold,  they  were  jointly  satisfied  and 
discharged  the  funeral  and  testamentary  expenses  of  the  testatrix, 
and  all  her  debts  and  legacies  which  were  payable  at  that  place ; 
and  it  was  then  agreed  between  them  that  for  the  greater  con- 
venience of  administering  the  estate  of  the  testatrix,  William 
Williams  should  receive  so  much  of  the  personal  estate  as  should 
be  required  to  pay  the  legatees  living  at  and  in  the  neighbourhood 
of  Diss ;  and  that  he,  the  *defendant,  W.  T.  Williams,  should  [  ♦36i  ] 
receive  so  much  as  should  be  required  to  pay  the  legatees  living  at 
Clifton  and  the  west  of  England.  That  the  residuary  personal 
estate  was  accordingly  divided  between  them  for  such  purposes. 

The  defendant  then  entered  into  evidence ;  and,  with  a  view  to 
show  that  Ann  Moses  had  concealed  her  marriage,  and  that  she 
had  received  a  portion  of  the  money  now  claimed,  he  read  a  letter 
which  he  had  received  from  the  plaintiff  since  the  filing  of  the 
bill,  of  which  the  following  was  an  extract :  **  This  letter  is  con- 
cerning my  wife's  property  left  to  me  by  her  late  aunt.  She  sends 
me  a  letter  to  Plymouth  barracks  informing  me  of  her  aunt's  death. 
This  was  in  1834.  You  and  William  Williams  were  appointed 
executors ;  and  she  told  me  701.  was  left,  of  which  my  wife  had 
40Z.  Ann's  not  telling  me  of  this,  and  placing  the  money  in  the 
hands  of  Mr.  Ward,  was  by  no  means  right.  I  think  it  extremely 
wrong  my  wife  should  not  have  told  my  aunt  she  was  married ; 
especially  as  it  was  so  near  her  aunt's  death.  She  took  off  her 
rings  that  she  might  pass  as  a  single  woman,  which  I  think  it  was 
not  becoming  for  a  wife  to  do — by  no  means." 

Mr.  Simpkinson  and  Mr.  Booth,  for  the  plaintiff  [cited  Lord 
Shipbrook  v.  Lord  Hinchinbrook  (l),  Langford  v.  Gascoyne  (2), 
and  other  cases] : 

These  cases  establish  that  where  any  executor  does  any  act  by       |  362  | 
(1)  8  E.  R.  138  (11  Ves.  252).  (2)  8  R.  R.  170  (11  Yes.  333). 
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Moses       which  the  money  of  the  testator  comen  into  the  hands  of  his 
Levi.        co-executor  or  any  other  person,  he  is  liable  for  the  misapplication 
of  that  money.     *     *     * 

Mr.  Pigott,  for  the  defendant  W.  T.  Williams  : 

[  363  ]  *     *     Ii  was  clearly  the  intention  of  the  testatrix  herself,  inde- 

pendently of  the  arrangement  between  the  executors,  that  one 
should  administer  for  the  Diss  legatees,  the  other  for  those  in  the 
west  of  England,  *  *  W.  T.  Williams  positively  denies  that  he 
ever  had  any  knowledge  of  the  marriage  [of  Ann  Moses]  till  after 
the  filing  of  the  bill.  *  *  In  Bacon  v.  Bacon  (i)  the  payment 
was  made  to  the  co-executor,  on  grounds  much  less  strong  than 
exist  in  the  present  case,  and  yet  was  supported.  There  the 
executor  paid  money  to  his  co-executor  on  the  mere  representation 
[  ^364  ]  that  there  *were  debts,  and  it  was  held  that  he  was  not  chargeable 
with  the  loss  occasioned  by  his  co-executor.  That  case  was 
approved  of  in  Chambers  v.  Minchin  (2),  Lanrj/ord  v.  Gascoyne  (s), 
and  Joy  v.  Cami)heU  (4).  In  Davis  v.  Sparling  (5)  it  is  laid  down 
by  Sir  John  Leach,  that  where  an  executor  hands  over  the  assets 
of  his  testator  to  his  co-executor,  he  will  be  liable  for  their  misap- 
plication, "  unless  they  are  so  handed  over  for  the  express  purpose 
of  a  special  administration  by  the  co-executor,  as  for  the  payment 
of  a  particular  debt."  Is  there  any  difference  between  that  and 
handing  over  the  assets  for  payment  of  a  particular  legacy  or 
share  of  the  residue?  Where  an  executor  lives  at  a  distance 
from  the  place  of  residence  of  the  legatees,  he  is  clearly  justified 
in  appointing  an  agent,  and  is  not  responsible  for  the  agent's 
default :  and  if  he  may  employ  an  agent,  surely  he  may  employ 
his  co-executor  for  that  purpose  :  Adams  v.  Claxton  (6). 

On  these  grounds,  it  is  submitted  that  the  bill  must  be  dismissed ; 
but  should  the  Court  think  otherwise,  it  will  be  necessary  to 
consider  the  effect  of  the  letter  written  by  the  plaintiff  to  the 
defendant.  It  is  clear  from  that  letter,  that  the  plaintiff  knew 
that  a  legacy  had  been  left  to  his  wife,  and  that  she  had  received 
a  portion  of  it.  Not  having  written  to  the  defendant  to  stop  the 
further  payment  of  it,  he  must  be  considered  as  having  ratified 
what  the  wife  did  in  relation  to  it;  and,  in  fact,  to  have  adopted 
his  wife  as  the  agent  to  receive  it,  or,  at  all  events,  to  the  extent 

(1)  o  II.  E.  52  (5  Yes.  331).  (4)  9  K.  E.  39  (1  Sch.  &  Lef.  341). 

(2)  6  E.  E.  Ill  (7  V08.  193).  (5)  32  E.  E.  141  (I  Euss.  &  My.  66). 

(3)  8  E.  E.  170  (11  Ves.  835).         (6)  5  E.  E.  263  (6  Ves.  226). 
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of  70Z. :  Harris  v.  Lee  (i).     If  the  plaintiff,  therefore,  is  entitled        Moses 
to  any  relief  against  W.  T.  Williams,  in  this  suit,  there  must  be  an        lbvi. 
inquiry,  whether  Williams  paid  to  the  plaintiff's  wife  any  part  of 
the  sum  of  190Z.,  which  was  his  share  of  the  residue. 

Mr.  Turner,  for  the  other  defendants.  [  365  ] 

Mr,  SimpkinsoUf  in  reply.     *     *     * 

Alderson,  B.  :  .  ^f^«- 

This  is  a  bill  filed  for  payment  of  a  share  of  the  residue  which 
the  plaintiff,  as  the  administrator  of  his  wife,  claims  under  a  will 
of  which  the  two  defendants,  William  Williams,  and  William 
Thackwell  Williams,  were  appointed  executors.  It  appears  that 
the  testatrix  died  in  1883,  and  that  the  will  was  afterwards  proved 
by  the  defendants,  who  paid,  in  the  first  instance,  all  debts  and 
specific  legacies.  That  part  of  their  duty  having  been  discharged, 
there  remained  a  residue  to  be  *divided  among  a  given  number  of  [  3**^  J 
persons,  amongst  whom  was  Ann  Moses,  the  wife  of  the  plaintiff, 
whose  ascertained  share  of  the  residue  was  1902.  15«.  4d.  There 
is  no  dispute  as  to  this  part  of  the  case,  and  the  only  question  is 
whether  both  defendants  are  not  liable  to  make  good  the  residue 
to  the  present  plaintiff  as  such  administrator. 

An  objection  was  taken  to  the  bill  on  the  ground  that  the  plaintiff 
had  taken  out  letters  of  administration  subsequently  to  the  time 
when  the  bill  was  filed ;  but  to  this  objection,  I  think,  the  answer 
given  at  the  Bar  was  perfectly  satisfactory.  In  the  first  place,  the 
plaintiff  had,  at  the  time  he  filed  this  bill,  an  equitable  interest  in 
the  fund ;  and  secondly,  it  appears  from  the  case  cited  from  Peere 
Williams,  that  the  administration,  when  granted,  relates  back  to 
the  time  of  the  death  of  the  intestate,  which  was  before  the  filing 
of  the  bill.  Therefore  I  think,  in  this  respect,  that  the  bill  is  well 
founded,  and  that  the  objection  cannot  be  sustained. 

Then,  it  appears  that  the  money,  190Z.  15s.  4d.,  was  handed 
over  by  the  defendant  William  Thackwell  Williams  to  William 
Williams,  his  co-executor,  who  resided  at  Diss  in  Norfolk,  for  the 
purpose  of  being  paid  to  Ann  Moses,  the  person  entitled  to  the 
legacy ;  and  it  is  suggested  that  William  Thackwell  Williams  was 
entirely  unacquainted  with  the  fact  of  her  being  married,  and  that 
he  trusted  to  William  Williams,  who  resided  very  near  the  spot 
where  she  was  actually  to  be  found,  to  pay  the  legacy  to  her ;  and  a 

(6)  1  P.  Wms.  482. 


394  1839.    EX.  EQ.     3  YOUNGE  &  COLL.  866—368.     [».r. 

Moses       variety  of  cases  were  cited  beginning  with  that  of  Bacon  v.  Bacon  (i), 

Levi.  to  show  that  where  an  executor  or  administrator  is  guilty  of  no 
laches  or  negligence  in  the  administration  of  the  testator's  estate, 
and  a  loss  has  arisen  to  the  estate  from  an  accident  over  which  he 
had  no  controul,  he  is  not  to  be  held  personally  responsible  for  the 

[  •367  ]  loss,  even  though  he  *may  have  handed  over  some  of  the  monies 
to  his  co-executor  for  the  payment  of  debts.  Looking,  however,  at 
the  circumstances  of  this  case  it  appears  to  me  that  I  cannot 
acquit  William  Thackwell  Williams  of  negligence  in  the  administra- 
tion of  this  estate,  and  therefore  on  that  ground  alone,  I  should 
be  disposed  to  say  that  he  ought  to  be  held  responsible  on  the 
present  occasion.  He  might  have  made  some  inquiries,  and  might 
easily  have  ascertained  whether  this  woman  was  married  or  not, 
and  he  ought  to  have  had  some  correspondence  with  the  husband, 
and  to  have  ascertained  where  he  was  before  he  paid  over  the  money 
to  William  Williams.  It  appears  that  the  husband  was  not  at  Diss 
at  the  time  the  money  was  paid ;  that  there  was  no  correspondence 
with  him;  and  that  the  executor  was  not  even  aware  of  the  existence 
of  such  a  person  ;  and  the  excuse  made  for  this  is  that  the  executor 
was  ignorant  of  the  marriage.  But  a  few  inquiries  would  have 
enabled  him  to  ascertain  this  fact,  and  therefore  I  cannot  acquit  him 
of  negligence  ;  and  if  the  case  stood  on  this  ground  alone,  it  appears 
to  me  that  it  would  come  within  the  principle  of  Lord  Shipbrook 
V.  Lord  Hinchinbrook  {2),  Underwood  v.  Stevens  (s),  and  Lang- 
ford  V.  Gascoyne  (4),  in  which  it  is  laid  down  generally  that  if  an 
executor  permits  his  co-executor  to  obtain  possession  of  money 
which  he  had  at  any  time  in  his  own  possession,  and  afterwards 
the  co-executor  misapplies  the  money,  both  executors  are  personally 
responsible;  and  that  it  would  not  fall  within  the  principle  of 
Bacon  v.  Bacon,  and  that  class  of  cases  in  which  it  was  held 
that  the  executor  shall  be  allowed  the  benefit  of  what  he  has 
handed  over  to  his  co-executor  in  the  due  and  ordinary  course  of 
administration  of  the  testator's  estate. 

[  3()8  ]  But  it  appears  to  me  that  there  is  another  ground  on  which 

this  case  may  be  put.  The  case  of  Bacon  v.  Bacon  and  those 
which  followed  it,  were  cases  in  which  the  executor  placed  money 
into  the  hands  of  his  co-executor,  for  the  purpose  of  paying  debts 
and  specific  legacies,  and  one  of  them  was  a  case  in  which  the 
executor  was  trustee  of  an  individual  legacy.     This  is  the  case  of 

(1)  5  R.  B.  52  (5  Ves.  331).  (3)  1  Met.  712. 

(2)  8  R.  R.  138  (11  Ves.  252).  (4)  8  R.  R.  170  (11  Ves.  333). 
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a  residue  which  it  is  the  duty  of  executors,  having  assets  in  their        Moses 

hands,  to   divide   rateably   amongst  the  legatees.     The  case  of        lbvi. 

Bacon  v.  Bacon  seems  to  me  only  to  decide,  that  where  there  is  no 

neglect  on  the  part  of  the  executor  who  hands  over  the  money,  and 

he  does  this  in  the  due  course  of  administration,  the  loss  by  the 

co-executor  may  be  considered  as  if  it  were  a  loss  by  the  testator 

himself ;    and,   therefore,  that  the   other  executor  is  not  to  be 

rendered  accountable  for  money  which,  under  the  circumstances, 

may  be  considered  as  never  having  come  into  his  hands.     But  here 

the  executors  were  bound  to  pay  over  the  residue  to  the  parties 

entitled  to  it.    What  is  their  excuse  if  they  do  not?    All  that  they 

had  to  do  was  to  pay  certain  shares  of  this  residue ;  and,  supposing 

there  had  been  no  negligence  on  the  part  of  William  Thackwell 

Williams,  the  plaintiff  would  have  received  his  share  with  the  rest 

of  the  co-residuary  legatees.     It  does  not  appear  to  me,  therefore, 

that  the  plaintiff,  who  has  been  guilty  of  no  fault,  is  to  lose  his  legacy 

through  this  arrangement  between  the  executors.    But  inasmuch  as 

it  appears  that  William  Williams  has  paid  some  portion  of  the  legacy 

either  to  the  plaintiff  or  his  wife  acting  as  his  agent,  I  propose  to 

refer  it  to  the  Master  to  inquire  how  much  of  the  legacy  has  been  so 

paid,  and  let  the  Master,  in  taking  the  account,  give  credit  to  the 

executors,  for  the  sums  actually  received  by  the  plaintiff's  wife,  either 

with  the  plaintiff's  express  approbation,  or  under  such  circumstances 

as  made  her  his  agent  for  that  purpose ;  and  subject  to  this  enquiry 

let  it  be  declared,  that  *both  executors  are  liable  to  pay  what,  if       [  •seo  ] 

anything,  is  due  to  the  plaintiff  for  principal  and  interest  of  the 

sum  accruing  to  him  in  right  of  his  wife's  share  of  the  residue. 

Decree  accordingly. 


BEKEINGTON  v.  EVANS.  isso. 

(3  Y.&C.  384-392.)  ^^*l[!:^- 

By  an  indenture  executed  by  a  debtor  of  the  one  part,  and  certain  L  384  ] 
scheduled  creditors  of  the  other  part,  the  debtor  covenanted  that  he  would 
pay  the  respective  debts,  with  interest,  on  a  given  day,  and  in  the  event  of 
non-payment  by  that  time,  **he  hereby  engages  to  sell  so  much  of  his 
estates  as  shall  be  found  necessary  for  that  purpose  :  *'  Held,  that  this  was 
a  mere  personal  imdertaking  on  the  part  of  the  covenantor,  and  that  even 
if  it  were  not,  it  would  give  the  creditors  no  specific  lien  on  his  lands,  so  as 
to  enable  them  in  a  suit  for  the  administration  of  his  assets  to  receive 
payment  pari  passu  with  the  judgment  creditors. 

[By  indenture,  dated  the  6th  of  June,  1811,  and  made  between 
Sir  Watkin  Lewes  of  the  one  part,  and  certain  creditors  whose 


396  1839.    EX.  EQ.    3  YOUNGE  &  COLL.  384—391.      [b.b- 

Bbbbington  names  and  seals  were  thereunto  subscribed  and  fixed,  of  the  other 
Evans.  P^^^**  Sir  Watkin  Lewes  covenanted  with  the  other  parties  that  he 
would  on  or  before  the  6th  of  June,  1832,  pay  the  several  debts  due 
to  them.  And  **  in  the  event  of  the  nonpayment  of  the  debts  so 
covenanted  to  be  paid,  he  thereby  engaged  to  sell  so  much  of  his 
estates  as  should  be  found  necessary  for  that  purpose. 

The  question  for  decision  was  whether  the  creditors  had  a 
specific  lien  on  the  real  estate  under  the  deed.] 

[  386  ]  Mr.  Simpkinson  and  Mr.  Duckworth,  for  some  of  the  judgment 

creditors.     *     ♦     * 

[  388  ]  Mr.  John  Wilson,  for  others  of  the  judgment  creditors  [who 

claimed  priority  under  these  judgments  over  the  creditors  who 
claimed  under  the  deed.] 

Mr.   Wilcock,   for  the  heir-at-law  of  a  purchaser  of    several 
judgments. 

Mr.  G.  Richards,  for  bond  creditors  who  had  obtained  judgments. 

Mr.  Purvis,  for  the  covenant  creditors : 

*  *  A  covenant  of  that  nature  creates  a  lien  on  the  real 
estates   of    the    covenantor,  although  no  estates  are   specifically 

[  389  ]  named :  Eoundell  v.  Breary  (i).  *  *  This  covenant  gave  all  the 
parties  who  executed  the  deed  of  June,  1811,  a  right  to  come  into 
this  Court  for  the  specific  performance  of  it.     They  had  a  right 

[  •^iw  ]  to  ask  for  the  sale  of  the  estates  *of  which  the  covenantor  was 
seised.  The  words  **  his  estates,'*  though  general,  are  not  more  so 
than  the  corresponding  words  in  the  case  in  Vernon ;  and  whether 
they  apply  to  estates  of  which  he  was  then  seised  or  to  after- 
acquired  estates,  is  a  point  which  would  be  settled  before  the 
Master.     *     *     ♦ 

Mr.  James,  for  a  bond  creditor : 

[  391  ]  *     *     This  was   a  mere  personal  engagement  by   Sir  Watkin 

Lewes.     It  was  not  a  direct  lien  upon  the  land,  but  in  the  nature 
of  a  bond.     It  was  a  security  not  called  into  action. 

Mr.  Simpkinson,  in  reply.     *     ♦     ♦ 
Aldbrson,  B.  : 

*    *    With  respect  to  the  covenant  creditors,  I  am  of  opinion 

(1)  2  Vera.  482. 
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that  they  have  not  made  out  their  covenant  to  be  a  special  charge    bebrinoton 
on  the  realty.     It  does  not  appear  to  me  that  the  covenant  entered       evans. 
into  by  Sir  Watkin  Lewes  was  any  thing  more  than  a  personal       [  3^2  ] 
undertaking  ;  but  even  if  it  were,  the  case  of  Williams  v.  Lucas  (i) 
shows  that  the  words  of  it  are  too  general  to  create  a  specific  lien 
upon  his  lands.     For  these   reasons,  the  claims  of  the  covenant 
creditors  must  also  be  postponed  to  those  of  the  judgment  creditors. 

Ordei'  accordingly. 


DAVYS  V.  BOUCHER  (2). 


1839. 
Feb,  15. 
(3  Y.  &  C.  397—412.)  Jvn^i. 

Where  a  parent,  or  person  in  loco  parentis,  gives  a  legacy  to  a  child  by  [  397] 
way  of  portion,  and  afterwards  makes  advances  in  nature  of  a  portion  to 
that  child,  that  will  amount  to  an  ademption  of  the  gift  by  will,  and  a 
court  of  equity  will  presume  he  meant  to  satisfy  the  one  by  the  other. 
But,  as  a  general  rule,  this  doctrine  applies  only  to  legacies,  and  not  to  a 
devise  of  real  estate. 

[The  facts  of  this  case  are  sufficiently  stated  in  the  judgment 
for  the  purpose  of  this  report,  which  is  only  retained  here  as 
raising  the  question  whether  the  rule  against  double  portions  may 
operate  to  adeem  a  devise  of  real  estate. — 0.  A.  S.] 

Aldeeson,  B.  :  '^''^^' 

This  was  a  bill  filed  by  Thomas  Davys  praying  a  declaration  by       [  4uy  ] 
the   Court,  that  certain   provisions  made  by  his  father  Thomas 
Davys,  on  the  occasions  of  the  respective  marriages  of  Mary  and 
Betsy  his  daughters,  were  an  ademption  of  the  benefits  given  to 
them  by  his  will. 

The  facts  are  shortly  these:  By  his  will  dated  the  17th  of  July, 
1829,  the  testator,  after  giving  legacies  of  1002.  each  to  his 
daughters  Mary  and  Betsy,  then  devised  his  freehold  estate  at 
Baddington  in  the  cou^ity  of  Somerset,  to  his  wife  for  life,  if  she 
should  so  long  continue  his  widow,  and  after  her  death  or  second 

(1)  1  P.  Wms.  430,  n.  Lawes  (1881)  20  Ch.  D.  81,  45  L.  T. 

(2)  The  doctrine  of  ademption  of  453 ;  In  re  Vickera  (1888)  37  Ch.  D. 
legacy  portions  has  been  extended  in  525,  57  L.  J.  Ch.  738,  58  L.  T.  920 ; 
later  cases  to  bequests  of  residue :  pee  In  re  Lacon  [1891]  2  Ch.  482,  60  L.  J. 
Meinertzagenv.Walt€r8{\S't2)lj.'R,1Ch.  Ch.  403,  64  L.  T.  429,  C.  A.;  and  a 
670,  41  L.  J.  Ch.  801,  27  L.  T.  326;  portion  by  way  of  annuity  may  be 
and  to  gifts  inter  vivos  of  specific  satisfied  by  a  bequest  of  a  lump  sum  : 
property  {e.g.  a  share  in  the  testator^s  Moidagu  v.  Earl  of  Sandwich  (1886) 
partnership  business)  comprised  in  a  32  Ch.  Div.  525,  55  L.  J.  Ch.  925, 
previous  bequest  of   residue:    In  re  54  L.  T.  502. — 0.  A.  S. 


898  1889.    EX.  EQ.     3  YOUNGE  &  COLL.  409—411.     [r.e. 

Davys  marriage  then  to  his  son  in  fee,  subject  and  charged  with  a  clear 
BoucHEB.  annuity  of  501.  to  Mary  his  daughter,  her  heirs  and  assigns  for 
ever,  and  with  a  similar  annuity  to  Betsy:  and  the  will  after- 
wards provided,  that  in  case  either  of  his  daughters  should  die 
before  the  annuities  became  payable,  without  leaving  lawful 
[  ♦410  ]  *issue,  one  half  of  such  annuity  should  go  to  the  surviving 
daughter,  her  heirs  and  assigns  for  ever,  and  the  remaining  half 
should  no  longer  be  a  charge  on  the  estate  devised  to  her.  Then 
follows  a  devise  of  all  the  residue  of  his  estate  to  his  widow 
and  executrix  for  her  absolute  use.  Subsequently  to  his  will,  the 
testator  purchased  other  estates  called  Petton  and  Petton  Balls, 
and  on  the  14th  of  April,  1881,  he,  by  a  codicil  to  his  will, 
devised  those  estates  in  fee  to  his  two  daughters  as  tenants  in 
common. 

This  was  the  state  of  circumstances  at  the  time  of  the  marriage 
of  Mary  Davys  on  the  10th  of  April,  1882,  with  the  defendant 
Charles  Boucher,  and  on  that  occasion,  the  testator  executed  a 
bond  for  1,400Z.,  with  interest  on  1,000Z.  payable  immediately,  and 
with  interest  on  the  rest,  4002.,  payable  from  his  death  as  a 
portion  to  his  daughter.  It  is  contended  that  this  provision  was 
an  ademption  of  the  benefits  contained  in  his  will. 

Subsequently,  on  the  marriage  of  Betsy  Davys  with  the  defendant 
Robert  Williams,  at  the  end  of  the  year  1832,  a  settlement  was  made 
by  the  testator  of  the  estates  of  Petton  and  Petton  Balls  upon  her 
and  the  issue  of  that  marriage,  and  a  sum  of  money  was  also 
advanced  by  him  amounting  to  about  400Z.  altogether.  And  this 
advance,  it  is  contended,  adeems  the  provision  made  by  the  will  for 
Betsy  Davys. 

The  principles  on  which  these  questions  turn  may  be  shortly 
stated.  Where  a  parent,  or  person  in  loco  parentis,  gives  a  legacy 
to  a  child  by  way  of  portion,  and  afterwards,  upon  marriage  or  any 
other  occasion  calling  for  it,  makes  advaijces  in  the  nature  of  a 
portion  to  that  child,  that  will  amount  to  an  ademption  of  the  gift 
by  will,  and  a  court  of  equity  will  presume  he  meant  to  satisfy  the 
one  by  the  other.  Now,  I  think  it  may  also  be  taken  that  the 
legacy  of  a  portion  means  a  legacy  of  a  definite  sum,  that  being,  as 
f  ♦411  ]  Lord  RossLYN  expresses  it  in  Freemantle  v.  *  Banks  (i),  its  meaning 
ex  vi  termini.  Hence  the  bequest  of  a  residue  does  not  fall  within 
the  rule.  Further,  in  order  that  there  may  be  an  ademption,  it  is 
required  that  the  provisions  should  be  ^usdem  generis.     Thus,  in 

(1)  5  Ves.  79,  85  ;  but  see  note  at  the  commencement  of  this  case.— 0.  A-  S. 
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Holmes  v.  Holmes  (i),  a  bequest  of  500i.  was  not  adeemed  by  an        Davys 
advancement  by  a  gift  of  one  half  of   a  stock  of  jewellery  made     boucheb. 
on   the  occasion  of  the  parent  subsequently  taking  his  son  into 
partnership. 

Subject,  however,  to  those  restrictions,  I  think  it  may  be  stated 
that  mere  difference  of  amount,  and  that  slight  circumstances  of 
difference  in  the  times  of  payment  and  the  like  between  the  portion 
given  by  will  and  the  advancement  subsequently  made  will  not 
prevent  the  presumption  that  one  is  an  ademption  of  the  other. 
But,  as  far  as  my  researches  have  extended,  I  do  not  find  any 
instance  of  this  principle  having  been  extended  to  devises  of  real 
estate,  and  I  think  so  to  extend  it  would  be  to  repeal  that  provision 
of  the  Statute  of  Frauds  which  applies  to  the  revocation  of  wills 
of  real  estate.  Brown  v.  Peck  (2),  which  alone  was  cited  for  that 
purpose,  certainly  does  not  prove  it.  That  case  went  off  on  a 
collateral  ground  altogether,  and  the  only  argument  which  it  could 
be  considered  to  afford  is,  that  this  difficulty  was  not  suggested  in 
argument,  the  case  not  requiring  it,  in  order  to  produce  the 
decision ;  a  very  slight  argument  certainly  to  found  so  important 
a  position  upon. 

Now,  if  we  apply  these  principles  to  the  present  case,  it  will  be 
found  that  the  annuities  given  by  the  will  are  not  ejusdem  generis 
with  the  provisions  made  upon  the  marriages  of  the  two  daughters. 
The  advancement  of  one  is  by  an  advance  of  money  by  bond — of 
the  other  by  a  settlement  of  land  and  advance  of  money.  The  gift 
by  will  is  an  annuity  as  to  each  daughter,  not  certain  but  contingent 
as  to  amount,  depending  upon  the  event  of  survivorship  *between  [  ♦412  ] 
the  sisters,  and  of  one  of  them  dying  without  issue  before  the 
death  of  their  mother,  and  not  to  be  payable,  at  all  events,  until 
after  the  death  or  second  marriage  of  their  mother, — a  totally 
uncertain  period  of  time. 

Upon  this  ground  I  should,  therefore,  be  of  opinion  that  the 
presumption  did  not  arise.  But  if  it  did,  I  think  the  parol  evidence 
in  the  case  shows  also  that  at  the  time  of  making  both  advances 
the  testator  intended  them  to  be  in  addition  to  the  provisions  of 
his  will.  This  is  abundantly  clear  as  to  Mr.  and  Mrs.  Boucher ; 
and  though  the  evidence  on  the  part  of  Robert  Williams  and  his 
son  is  not  in  this  respect  so  strong,  yet  their  case  is  much  justified 
by  the  evidence  on  the  part  of  the  plaintiff  as  to  the  equal  provision 

(1)  1  R.  E.  2  (1  Cox,  39);  a  doubtful  (2)  1  Eden,  140. 

exception. 
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davyb       which  the  testator  is  stated  to  have  expressed  his  intention  to  make 

Boucher,     between  his  two  daughters.     Upon  the  whole,  therefore,  I  think 

the  plaintiff  has  failed  in  making  out  his  case,  and  that  the  bill 

must  be  t^.     .      ,     .  , 

Dismissed  with  costs. 

[An  objection  as  to  the  reception  of  evidence  from  an  interested 
witness  was  then  considered  by  the  Judge.] 


1839.  COSTEKEK  V.   HOKROX. 

June  16. 
(3  Y.  &  C.  530—540 ;  S.  C.  3  Jur.  996.) 

'^ '      ■'  A  testator's  executors  were  empowered  by  his  will  to  employ  a  certain 

amount  of  his  assets  in  a  business  carried  on  by  tbem  upon  giving  security 
to  a  trustee  nominated  for  that  purpose  by  the  will,  similar  to  a  security 
taken  from  them  by  the  testator  in  his  lifetime  in  respect  of  other  capital 
belonging  to  him  and  employed  by  them  in  the  same  business. 

The  executors  employed  the  further  assets  accordingly,  but  without 
giving  fuither  security,  alleging  that  the  former  securi^  was  more  than 
sufficient  to  cover  the  testator's  capital  as  well  as  the  further  assets 
employed.  Held,  that  such  employment  was  not  sanctioned  by  the  will, 
and  that  the  amount  of  the  assets  thus  applied  must  be  paid  into  Ck>urt 

In  June,  1832,  Squire  Horrox,  of  Pilkington,  in  the  county  of 
Lancaster,  calico-printer,  took  into  partnership  with  him  his  sons 
and  son-in-law,  James  Horrox,  Eichard  Horrox,  and  John  Anderton. 
The  value  of  the  assets  in  Squire  Horrox's  business  then  amounted 
to  about  14,000Z.,  of  which  he  gave  up  2,000Z.  to  James  Horrox,  as 
his  share  of  the  partnership  capital.  No  partnership  articles  were 
executed,  but  it  was  agreed  that  the  partnership  should  be  carried 
on  as  from  the  1st  of  June,  1882 ;  and  that  the  parties  should  be 
interested  in  the  profit  and  loss  in  the  following  shares ;  namely, 
Squire  Horrox  in  three-sixths,  and  the  other  three  in  one-sixth  each. 

In  the  early  part  of  1882,  Squire  Horrox,  being  advanced  in 
years,  gave  notice  of  his  intention  to  retire  from  the  partnership ; 
and  on  the  20th  of  March,  in  that  year,  the  partnership  was 
dissolved  as  to  him,  and  due  notice  of  such  dissolution  was  given  in 
the  Gazette.  His  capital,  however  remained,  and  was  employed 
in  the  partnership  concern. 

In  September,  1882,  Squire  Horrox,  being  about  to  make  his 
will,  applied  to  his  sons  and  Anderton  to  give  him  some  security 
for  the  amount  of  his  capital.  Accordingly,  they  executed  to 
Squire  Horrox,  and  to  the  defendant  Samuel  Woodcock,  as  his 
trustee,  a  warrant  of  attorney,  dated  the  7th  of  September,  1832, 
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authorizing  the  attomies    therein    named,   to  confess  judgment     Costeker 
against  them  for  12,500Z.  Horbox. 

Squire  Horrox,  by  his  will,  dated  the  20th  of  May,  1888,  after  [  63i  1 
giving  an  annuity  of  800Z.  to  his  wife,  and  after  ratifying  the  gift 
of  the  2,0002.  to  James  Horrox,  and  after  bequeathing  to  James 
Horrox  his  one-fourth  part  or  share  of  the  lease  of  the  printing 
establishment  and  premises  at  Mount  Sion,  ordered  and  directed, 
that,  within  three  calendar  months  after  his  decease,  his  sons  and 
John  Anderton  should  take  a  full,  true,  and  perfect  account  of  all 
and  singular  his  personal  estate  and  effects,  and  that  a  valuation 
should  be  put  upon  such  chattels  and  effects  by  themselves ;  and 
also,  that  they  should  take  an  account  of  all  sums  of  money  that 
might  be  then  due  and  owing  to  him  the  said  testator,  whether  on 
security  or  securities,  or  book  or  other  debts,  and  that  they  should 
bring  the  whole  of  such  his  personal  estate  and  effects  into  a  stock 
balance-sheet.  And  the  testator  directed  and  declared,  that  in 
such  account  should  be  included  the  money  which  he  had  laid  out 
and  expended  in  and  about  the  erections,  buildings,  and  improve- 
ments at  or  connected  with  the  establishment  at  Mount  Sion,  not 
including  his  beneficial  interest  in  the  lease  of  the  same  premises 
which  was  thereinbefore  bequeathed  to  his  son  James  Horrox  ; 
and  the  testator  authorized  his  said  sons  and  John  Anderton  to 
employ  the  same  in  carrying  on  the  calico-printing  and  bleaching 
business,  which  the  said  testator  thereby  empowered  them  to 
continue,  and  to  occupy  such  works  on  the  terms  and  conditions 
on  which  the  said  testator  held  the  same,  on  giving  a  warrant  of 
attorney  to  confess  judgment,  or  such  other  security  as  would  be 
satisfactory  to  his  wife  and  Samuel  Woodcock  for  the  whole 
amount  of  such  stock  and  balance-sheet,  payable  in  ten  years,  by 
equal  half-yearly  instalments  in  each  year,  the  first  instalment 
to  become  due  and  be  paid  in  six  months  after  the  testator's 
decease,  with  lawful  interest  thereon,  after  the  rate  of  5L  per  cent, 
per  annum  until  the  whole  thereof  should  be  paid,  such  interest 
to  be  paid  with  every  half-yearly  instalment.  And  the  testator 
directed  that  such  *security  should  be  given  by  his  said  sons  and  [  *^^^  i 
son-in-law  to  the  testator's  said  wife  and  Samuel  Woodcock  jointly, 
or  to  Samuel  Woodcock  solely,  if  his  said  wife  should  then  be  dead. 
And  the  testator  thereby  nominated  and  appointed  the  said  Samuel 
Woodcock  a  trustee  specially  for  that  purpose.  The  testator  then, 
after  reciting,  that  he  had  lately  put  his  said  sons  and  son-in-law 
in  the  possession  of  goods,  chattels,  and  effects  to  the  amount  of 
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CosTEKKB     12,500i.,  being  part  of  the  effects  which  would  have  been  computed 
HoEBox.     ii^  the  before-mentioned  stock  or  balance-sheet,  for  which  they  had 
given  security  to  him  and  to   Samuel  Woodcock  as  his  trustee, 
thereby  further  willed,  ordered,  and  directed  that  the  said  Samuel 
Woodcock  should  specially  stand  possessed  of  such  security,  and 
the  money  thereby  secured,  together  with  interest  thereon,  after 
the  rate  of  5Z.  per  cent.,  upon  the  trusts  and  purposes  mentioned 
in  his  said  will  concerning  the  same.     And  the  testator  further 
directed,  that  when  and  as  such  instalments  should  be  received  by 
his  said  wife,  and  the  said  Samuel  Woodcock,  or  his  executors  or 
administrators,  the  same  should  be  placed  out  at  interest  on  good 
Government  or  mortgage  security  or  securities,  in  the  names  of  the 
said  James  Horrox,  Bichard  Horrox,  and  Samuel  Woodcock.     And 
the  testator  thereby  also"  gave  and  bequeathed  unto  the  said  James 
Horrox,  Richard  Horrox,  and   Samuel  Woodcock  two  policies  of 
insurance,  which  he  had  effected  upon  his  own  life,  to  the  amount 
of  7,000Z.,  upon  trust  to  receive  and  place  the  same  out  at  interest, 
upon  such  security  or  securities  as  in  the  will  mentioned,  and  to 
stand  possessed  thereof  upon  the  trusts  thereinafter  mentioned. 
And  the  testator  thereby  gave,  devised,  and  bequeathed  all  and 
singular  his  freehold  and  leasehold  estate,  and  all  the  rest,  residue, 
and  remainder  of  his  real  and  personal  estate  and  effects,  unto  the 
said  James  Horrox,  Richard  Horrox,  and  Samuel  Woodcock,  their 
heirs,   executors,   administrators,   and  assigns,   according  to  the 
several  natures  and  qualities  thereof  respectively,  upon  certain  trusts 
[  ♦533  1      for  the  benefit  of  his  children,  James  Horrox,  *Richard  Horrox, 
Elizabeth  the  wife  of  John  Anderton,  and  Sarah  Horrox,  and  their 
issue,  in  four  parts;   the  life-interest  of  Elizabeth  Anderton  and 
Sarah  Horrox  being  settled  to  their  separate  use,  and  the  rever- 
sionary interest  in   Sarah  Horrox's  share  being  subject  to  her 
separate  power  of  appointment.    And  the  testator  further  declared, 
that  in  case  the  said   James  Horrox,  Richard  Horrox,  and  John 
Anderton,  or  such  other  person  or  persons  as  might  at  the  time  be 
engaged  in  partnership  with  them,  should  have  occasion  for  the 
said  sum  of  7,000Z.  for  which  the  said  insurances  had  been  effected, 
or  any  part  thereof ;   and  if  they  should  be  of  opinion,  that  they 
could  employ  the  same  beneficially  in  extending  their  business,  or 
carrying  on  the  same  to  advantage,  then  the  said  testator  thereby 
authorized  and  empowered  them,  with  the  concurrence  of  his  said 
wife,  if  she  should  be  then  living,  and  his  widow,  and  if  she  should 
be  then  dead,  then  of  their  own  proper  authority,  to  use  and 
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employ  the  same,  or  so  much  thereof  as  they  should  require  for  Costbkkr 
that  purpose,  upon  their  giving  such  security  for  the  same,  by  hobrox. 
warrant  of  attorney,  to  the  said  testator's  said  wife  and  to  the  said 
Samuel  Woodcock  jointly,  or,  if  she  should  be  dead,  then  to  the 
said  Samuel  Woodcock  alone,  payable  by  such  instalments,  with 
such  rate  of  interest,  and  in  such  way  and  manner,  and  to  be 
applied  for  the  same  purposes  as  were  thereinbefore  expressed 
respecting  the  bulk  of  his  real  and  personal  estates.  And  the 
testator  appointed  James  Horrox  and  Bichard  Horrox  the  executors 
of  his  will. 

The  testator  died  on  the  11th,  and  his  wife  on  the  22nd  of  August, 
1833.  James  Horrox  proved  the  will  and  paid  the  testator's  debts 
and  funeral  expenses. 

In  February,  1836,  the  testator's  daughter,  Sarah  Horrox, 
married  John  Gosteker,  upon  which  occasion  part  only  of  Mrs. 
Costeker's  separate  property  under  the  will  of  her  father  was 
settled  upon  her  husband. 

The  bill  was  filed  in  February,  1838,  by  Mrs.  Gosteker,  *against  [  *634  ] 
James  and  Bichard  Horrox,  John  Anderton  and  his  wife,  Samuel 
Woodcock,  John  Gosteker,  and  other  parties,  charging  that  the  sum 
of  12,5002.  secured  by  the  warrant  of  attorney  was  the  ascertained 
balance  due  from  the  partnership  to  Squire  Horrox  at  the  time  of 
his  retirement,  but  that  the  defendants,  James  and  Bichard  Horrox, 
and  Woodcock,  though  they  had  entered  into  possession  of  the 
trust  property  under  the  will,  had  not  paid  or  secured  that  sum  to 
the  parties  entitled  to  it;  that  Woodcock  had  declined  to  sue  on  the 
warrant  of  attorney,  and  had  otherwise  refused  to  act  in  the  trusts; 
that  the  defendants,  James  and  Bichard  Horrox,  and  Anderton,  had 
neglected  to  take  the  accounts  and  valuation  of  the  testator's  estate 
directed  by  the  will,  and  that  they  had  applied  the  produce  of  the 
policies  of  insurance,  partly  in  discharge  of  a  mortgage  due  from 
the  partnership,  and  partly  in  carrying  on  the  trade,  without  giving 
any  security  for  the  same  to  the  testator's  wife  or  Woodcock,  as 
directed  by  the  will. 

The  bill  prayed  that  the  will  might  be  established ;  that  the 
usual  accounts  might  be  taken  of  the  testator's  debts  and  assets ; 
that  the  sum  of  12,500{.  secured  by  the  warrant  of  attorney  might 
be  paid  into  Court;  and  for  a  receiver,  and  an  injunction  to 
restrain  the  collecting  of  the  outstanding  personal  estate  of  the 
testator. 

The  defendants,  James  and  Bichard  Horrox,  by  their  answer, 
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CoBTEKEB  stated,  that  although  Squire  Horrox  retired  from  the  partnership 
HoRRox.  in  March,  1832,  no  statement  or  settlement  of  accounts  then  took 
place;  and  that  he  continued  to  be  interested  and  was  always 
consulted  as  to  the  business  of  the  firm.  That,  upon  the  occasion 
of  his  making  his  will  in  September,  1832,  he  applied  to  the 
continuing  partners  for  some  security  for  his  interest  in  the 
concern,  and  that,  the  amount  of  such  share  not  being  ascertained, 
they  agreed  to  give  him  a  warrant  of  attorney  for  12,500Z.  That 
this  was  accordingly  done  on  the  express  understanding,  that  it  was 
[  *636  ]  thereby  only  intended  to  facilitate  the  *making  of  the  will,  and  that 
the  warrant  of  attorney,  though  it  mentioned  the  sum  of  12,500Z., 
was  only  intended  to  secure  what  should  ultimately  be  found  due  to 
Squire  Horrox ;  and  that  in  fact  his  share,  so  far  from  amounting 
to  that  sum,  was,  as  the  defendants  believed,  of  a  much  less  amount 
by  several  thousands  of  pounds. 

With  respect  to  the  application  of  the  TfiOOL  secured  by  the 
policies  of  assurance,  the  defendants  made  this  statement:  that 
previous  to  the  retirement  of  Squire  Horrox,  and  for  some  time 
afterwards,  Messrs.  Jones,  Lloyd,  &  Co.  were  the  bankers  of  the 
firm,  and  that  it  being  necessary  to  close  the  account  with  that 
bank,  and  pay  the  balance,  amounting  to  9,000/.,  due  to  the  bankers, 
that  sum  was  discharged  by  monies  borrowed  by  Squire  Horrox 
in  the  following  manner — namely,  4,000i.  of  William  Kay,  and  the 
remainder  of  the  Birmingham  and  Liverpool  District  Bank.  That 
the  money  advanced  by  Kay  was  in  June,  1832,  secured  by  a 
mortgage  made  by  Squire  Horrox  of  a  leasehold  estate,  his  separate 
property,  the  policies  of  assurance  for  7,000i.,  and  certain  other  life 
policies, — the  money  advanced  by  the  Birmingham  and  Liverpool 
Bank  being  secured  by  a  second  mortgage  of  the  same  date  of 
all  the  before-mentioned  securities.  That,  shortly  after  the  death 
of  Squire  Horrox,  the  amount  due  on  the  policies  was,  by  m 
arrangement  between  the  mortgagees  and  the  defendants,  received 
by  the  defendants  as  the  executors  of  Squire  Horrox,  by  means  of  a 
bill  of  exchange  drawn  by  the  agent  of  the  Insurance  Company  in 
favour  of  the  defendants,  which  bill  was  indorsed  by  the  defendants 
to  the  firm  of  Horrox  and  Anderton,  and  by  them  indorsed  to  the 
Birmingham  and  Liverpool  District  Bank.  That  thereupon  the 
bank  advanced  the  sum  of  4,118/.  to  William  Kay,  in  discharge  of 
the  principal  and  interest  due  on  his  mortgage,  and  retained  the 
residue  in  satisfaction,  as  far  as  it  would  extend,  of  the  mortgage  so 
[  *536  ]      made  to  them.    And  the  defendants  ^stated,  that  in  this  manner, 
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and  no  otherwise,  the  produce  of  the  policies  was  employed  in  costbkbr 
carrying  on  the  trade  pursuant  to  the  clause  contained  in  the  Hobrox. 
testator's  will. 

The  defendants  further  stated,  that  they  had  set  forth,  in  the 
schedule  of  their  answer,  the  sums  belonging  to  the  testator  which 
they  had  withdrawn  from  the  trade,  and  the  sums  which  they  had 
expended  in  the  trade ;  which  latter,  considering  that  the  warrant 
of  attorney  was  to  a  far  larger  amount  than  the  money  actually  due 
to  Squire  Horrox's  estate,  they  submitted  they  had  a  right  to 
expend  under  the  provisions  of  the  will  without  giving  further 
security.  They  likewise  made  a  statement  of  the  monies  paid 
on  account  of  the  testator's  debts,  and  they  admitted  the  balance  of 
these  sums  in  favour  of  the  testator's  estate  to  amount  to  989!. 
They  alleged  it  to  be  impracticable,  there  having  been  no  account 
then  taken  of  the  partnership  effects,  to  take  the  account  and 
valuation  of  the  testator's  estate  within  three  calendar  months,  as 
directed  by  the  will. 

A  motion  was  now  made,  that  the  defendants  might  pay  the  sum 
of  9892.,  and  likewise  the  sum  of  7,000Z.  secured  by  the  policies, 
into  Court ;  and  for  a  receiver. 

Mr.  G.  Richards,  for  the  motion.     *     *     * 

Mr.  Girdkstone  (with  whom  was  Mr.  Bacon)  contra.  [  533  ] 

The  Lord  Chief  Babon  (1) :  [  539  ] 

On  the  death  of  the  testator,  it  became  the  duty  of  the  executors 
to  take  an  account  of  all  his  personal  estate,  and  to  get  it  in; 
and  when  it  was  ascertained  that  Woodcock  and  the  wife  were 
authorized  to  allow  the  defendants  to  take  the  money  on  the 
policies,  on  the  same  terms  and  security  as  in  the  former  instance, 
that  is,  by  giving  a  security  and  repaying  the  money  by  instal- 
ments— when  one  of  them  died,  and  the  other  refused  to  act,  some 
special  provision,  in  conformity  with  the  will,  ought  to  have  been 
made  by  the  defendants  themselves  in  respect  of  the  repayment  of 
this  money.  It  is  true  that  they  might  turn  round,  as  they  have 
done  here,  and  say  that  Mr.  Woodcock,  having  refused  to  act  in  the 
trusts,  and  the  wife  having  died,  they  were  not  to  be  deprived 
of  the  use  of  this  money,  as  given  them  by  the  will ;  but  it  does  not 
appear  that  they  have  given  any  security  beyond  that  given  to  the 

{I)  Ex  relatione  Mr.  Burgess. 
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cosTEKEB  testator  at  the  dissolution  of  the  partnership,  to  the  amount  of 
HoRuox.  12,500Z.,  which  they  contend  was  suflScient  to  cover  both.  But  I 
am  of  opinion,  that  some  further  security  ought  to  have  been  given; 
for,  although  they  had  a  right,  under  the  will,  to  use  the  7,000i.  in 
the  policy,  by  giving  security,  yet  that  security  ought  to  have  been 
[♦540]  given  in  1833,  and  in  *the  terms  of  the  will.  It  is  argued  for  the 
defendants,  that,  though  the  plaintiffs  state  by  their  bill,  that 
the  value  of  the  personal  estate,  due  to  the  testator  on  the  dissolu- 
tion of  the  partnership,  amounted  to  12,600Z.,  yet,  because  the 
defendant,  by  his  answer,  states  it  to  have  been  very  considerably 
less,  the  security  given  for  12,600Z.  was  a  security  suflBcient  for 
both  purposes.  I  am,  however,  of  opinion,  that  they  have  applied 
money  in  a  manner  not  sanctioned  by  authority  under  the  will ; 
and  that  being  the  case,  I  do  not  see  how  I  can  refuse  the  present 
application.  The  money  must,  therefore,  be  paid  into  Court ;  but 
I  think,  under  the  circumstances,  it  must  be  by  instalments — one- 
half  to  be  paid  by  the  first  day  of  Michaelmas  Term,  and  the  other 
half  by  Hilary  Term ;  and  a  receiver  must  be  appointed,  subject  to 

an  arrangement  between  the  parties. 

Order  accordingly. 


1889.  LIGHTFOOT  v.  HERON. 

Jviy  1. 
JL  (3  Y.  &.a586— 691.) 

L      '  -'  Specific  performance  decreed  in  favour  of  a  purchaser,  though  no  solicitor 

acted  for  the  vendor;  and  though  the  contract  was  executed  under  circum- 
stances which  might  easily  have  led  to  fraud ;  no  fraud  being  proved  in  the 
purchaser  or  his  agent. 

The  fact  that  a  party  was  considerably  in  liquor  when  he  entered  into  an 
agreement  is  no  reason  for  the  Court  refusing  a  decree  for  specific  perform- 
ance, if  there  was  no  fraud. 

One  Heron,  who  owned  and  kept  a  public-house  at  Cockfield, 
was  desirous,  in  1886,  of  selling  that  property,  and  the  plaintiff, 
amongst  other  persons,  wishing  to  become  the  purchaser,  went  over 
to  Cockfield  in  November  of  that  year,  and  attempted  to  make 
a  bargain  with  Heron.  They  however  differed  about  the  price. 
Heron  wanting  three  hundred  guineas,  and  the  plaintiff  offering  * 
only  as  many  pounds ;  and  no  agreement  was  then  made.  After- 
wards, however,  the  plaintiff  sent  Calvert,  an  attorney,  to  Cockfield, 
with  instructions  to  buy  the  premises  at  Heron's  price  if  he  could 
do  no  better.  Accordingly,  on  the  6th  of  December,  Calvert  went 
to  Cockfield  and  put  up  at  Heron's  house.    After  some  haggling, 
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the  bargain  was  struck  at  the  price  of  800Z.,  and  two  or.  three  Liohtfoot 
glasses  of  liquor  were  drank  on  both  sides  to  bind  the  bargain.  hebon. 
Calvert  then  said,  that,  as  the  bargain  was  made,  the  best  thing 
they  could  do  would  be  to  send  for  a  solicitor  and  draw  up 
the  agreement.  Heron  then  sent  the  ostler,  Stanwix,  to  fetch 
Richardson,  a  schoolmaster,  to  complete  the  contract.  Richardson 
being  out,  Calvert  said  he  would  draw  up  the  agreement  himself, 
which  he  did,  in  two  parts,  one  whereof  was  signed  by  Heron,  and 
the  other  by  Calvert,  as  the  plaintiff's  agent.  Both  of  these 
documents  were  witnessed  by  Stanwix,  no  other  person  but  Heron 
and  Calvert  being  present.  Calvert  returned  home  the  next 
morning. 

About  five  days  after  this  transaction,  the  plaintiff  received  a  [  587  ] 
letter  from  Heron,  stating  that  he  declined  the  sale  of  the  premises; 
that  the  contract  was  void,  inasmuch  as  his  son-in-law  Dealtry  held 
the  deeds  of  the  property,  and  would  not  permit  the  sale ;  that  he. 
Heron,  had  a  family  to  provide  for,  and  trusted  the  plaintiff  would 
think  no  more  about  it. 

The  plaintiff  having  written  an  answer  to  this  note,  stating  that 
the  agreement  must  be  performed,  received  a  letter  from  Heron's 
solicitor,  dated  the  29th  of  March,  1887,  stating  that  Heron  had  a 
daughter  married  to  Dealtry,  and  that  they  had  several  children ; 
that  Dealtry's  health  was  bad,  and  that  keeping  a  public-house  was 
the  business  best  suited  to  his  constitution.  "Under  these  circum- 
stances Heron  is  wishful  to  keep  it,  and  if  you  will  give  it  up, 
he  will  pay  all  the  costs  you  have  been  put  to.  I  am  aware 
he  has  not  a  right  to  do  so,  but  I  put  it  to  you  as  a  matter 
of  feeling." 

Li  reply  to  this  letter  the  plaintiff  wrote  to  say,  that  had  the 
statement  and  proposition  now  made  been  made  in  the  former 
letter,  he  might  have  acceded  to  it ;  but  that  he  could  not  do 
80  now,  as  the  person  for  whom  he  intended  the  public-house 
had  left  his  situation  in  order  to  take  it.  This  reply  of  the  plaintiff 
was  followed  by  a  letter  from  Dealtry,  dated  the  13th  of  April,  1837, 
refusing  to  allow  the  purchase  to  be  made. 

It  appeared  that  the  deeds  of  the  property  were  not  deposited 
with  Dealtry,  as  stated  in  Heron's  letter,  but  that  Heron,  in 
consideration  of  lOOZ.  expressed  to  have  been  advanced  to  him 
by  Walton,  (but  which  was  in  fact  Dealtry's  money),  had  conveyed 
the  property  to  Walton,  in  trust  by  sale  or  mortgage  of  the 
premises,  to  raise  the  sum  of  1002.,  for  payment  of  the  debt,  and 
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LiGHTFooT    subject  thereto  in  trust  for  the  [defendant  (i),]  his  heirs  and  assigns. 
Heron.       By  indentures  of  lease  and  release,  dated  the  19th   and  20th 
[  'sss  ]      of  April,   *1837,  Walton  and  Heron  conveyed  the  property  to 
Dealtry  in  consideration  of  316Z. 

The  bill,  which  was  filed  against  Heron  and  Dealtry,  charged 
Dealtry  with  notice  of  the  plaintiff 's  contract,  and  prayed  specific 
performance  against  Heron,  and  that  Dealtry  might  execute  a 
proper  conveyance  of  the  legal  estate  to  the  plaintiff.  The  plaintiff 
entered  into  evidence,  to  show  that  Dealtry  had  express  as  well 
as  constructive  notice  of  the  contract,  and  that  he  offered  20Z.  to 
induce  the  plaintiff  to  relinquish  it. 

The  case  set  up  by  the  defendants  was,  that  the  agreement  had 
been  obtained  from  Heron  while  in  a  state  of  intoxication.  The 
defendants  produced  one  witness,  the  servant-girl  of  the  public- 
house,  who  deposed,  that  in  the  first  instance  Heron  concealed 
himself  in  the  stable  to  avoid  being  pressed  to  make  the  bargain, 
but  that  afterwards,  Calvert  and  Heron  sat  up  till  a  late  hour 
drinking,  and  that  both  got  drunk.  This  witness,  however,  was  in 
the  most  material  points  contradicted  by  Stanwix. 

Other  points  of  evidence  are  adverted  to  in  the  judgment. 

Mr.  Temple  and  Mr.  J.  Rtissell,  for  the  plaintiff : 

The  acknowledgment  of  the  defendant's  own  solicitor  is,  that  the 
contract  was  fair.  Dealtry  had  not  only  constructive,  but  actual 
notice  of  the  contract,  and  cannot  resist  the  performance  of  it. 
The  consideration  money  which  he  gave  for  his  purchase,  which 
was  only  a  pound  more  than  the  price  agreed  to  be  given  by 
the  plaintiff,  shows  that  the  transaction  was  collusive  on  his  part. 
Under  the  conveyance  to  Dealtry,  the  legal  estate  passes  subject  to 
the  plaintiff's  equities :  Daniel  v.  Davison  (2). 

Mr.  Simpkinson  and  Mr.  Faber,  for  the  defendants  : 

The  defendant  Heron  has  nothing  to  do  with  the  purchase  of 
[  •589  ]  *Dealtry.  It  is  clear  that  Walton  had  a  right  to  sell,  and  could 
make  a  good  title  to  the  purchaser ;  and  if  his  title  to  sell  was 
superior  to  that  of  Heron,  which  it  clearly  was,  how  could  Heron 
defeat  it?  Admitting  that  Dealtry  had  notice  of  the  contract 
between  Heron  and  plaintiff,  how  will  that  affect  his  purchase  from 
Walton  ?    Besides,  whatever  right  the  plaintiff  may  have  at  law, 

(1)  By  clerical    mistake   the  word      report. — 0.  A.  S. 
•*  plaintiff"  occurs  here  in  the  original         (2)  10  E.  E.  171  (16  Ves.  259). 
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he  has  no  right  to  come  into  this  Court.     The  evidence  is  strong    Lightpoot 

that  this  agreement  was  obtained  from  Heron  when  in  a  state       hebon. 

of  intoxication.     The  defendants'   witness  goes  the  full  length 

of  saying,  that  all  the  parties  concerned  were  drunk.     Under  such 

circumstances  a  court  of  equity  will  not  lend  its  assistance  to  carry 

the  agreement  into  execution.     The  Court  will  not  act  on  one  side 

or  the  other,  where  an  agreement  is  obtained  from  a  party  in  a 

state  of  intoxication:    Cooke  v.  Clay  worth  (i),  Cragg  v.  Holme  (2). 

This  is  precisely  one  of  those  cases  adverted  to  by  Lord  Lyndhurst, 

in  Brealey  v.  Collins  (3),  where  the  parties  should  be  sent  to  law. 

Here,  in  addition  to  the  fact  of  the  defendant's  intoxication,  it  is  in 

evidence  that  he  had  no  solicitor  or  legal  adviser  present  on  his 

behalf  at  the  time  the  agreement  was  signed. 

Aldbrson,  B.  : 

It  appears  to  me,  that  I  must  make  a  decree  in  favour  of  the 
plaintiff.  The  question  between  the  parties  is,  whether  or  no  a 
sufiBcient  case  is  made  out  to  enable  the  plaintiff  to  a  decree  for  a 
specific  performance  of  the  agreement  of  the  6th  of  December,  1887. 
To  prove  the  execution  of  the  agreement,  the  plaintiff  relies  on  the 
testimony  of  his  solicitor,  Mr.  Calvert,  who  appears  to  have  been 
sent  over  to  Cockfield  to  complete  an  agreement  which  had  been 
begun  by  the  plaintiff,  but  had  not  been  concluded.  Calvert 
therefore  went  over  to  Cockfield,  and  arrived  there  in  the  evening, 
and  it  appears  that  several  *glasse8  of  liquor  were  drank  by  the  [  *o9o  \ 
parties.  But  the  question  does  not  turn  much  on  that.  The 
question  is,  whether  Heron  executed  the  agreement  under  such 
circumstances  as  fairly  to  induce  the  belief  that  he  did  so  without 
the  full  understanding  or  knowledge  of  what  he  was  doing.  If  the 
defendant  could  show  that  he  had  not  that  full  understanding 
or  knowledge,  the  plaintiff  of  course  would  have  no  right  to  relief. 
But  I  do  not  see  why  Calvert's  evidence  is  not  deserving  of  credit. 
He  had  no  motive,  no  personal  interest  in  forcing  the  agreement. 
He  acted  merely  as  the  solicitor  of  the  plaintiff.  The  only  doubt  I 
have  had  as  to  the  transaction,  is  the  circumstance  that  no  profes- 
sional man  was  present  to  act  on  the  opposite  side.  But  taking 
the  whole  facts  into  consideration,  and  more  especially  the  evidence 
of  Stanwix,  (who  would  naturally  be  biassed  in  favour  of  the  party 
who  employed  him),  I  am  led  to  the  conclusion  that  the  transaction 

(1)  11  E.  R.  137  (18  Vee.  12).  (3)  34  R.  R.  277  (1  Younge,  327). 

(2)  11  R.  R.  188  (18  Ves.  14,  n.). 
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LioHTFooT  was  a  fair  one,  and  further,  that  the  circumstances  spoken  to 
Hkbon.  by  Stanwix  are  of  more  weight  to  show  that  the  parties  were 
not  intoxicated,  than  the  vague  testimony  of  the  witness  on  the 
other  side  to  show  the  contrary.  I  then  look  at  the  agreement, 
and  find  it  to  have  been  signed  by  Heron,  not  in  such  a  way  as 
an  intoxicated  man  would  write,  but  the  reverse.  It  is  apparently 
the  writing  of  a  man  in  full  possession  of  his  faculties. 

Then  what  are  the  subsequent  transactions  ?    Having  repented 
of  the  bargain,  the  defendants  apply  to  be  let  oflf.    Was  it  on  the 
ground  of  its  being  an  unrighteous  bargain?    On  the  contrary, 
their  attorney  asks  it  as  a  matter  of  favour ;  putting  his  request 
\  on  the  ground  of  the  circumstances  of  the  family,  and  Dealtry's 

incapacity  from  ill  health  to  hold  any  other  situation.  The  latter 
ground  turns  out  to  be  a  falsehood  altogether,  for  it  is  in  evidence 
that  Dealtry  said  he  could  get  much  better  premises;  so  that 
the  statement  in  the  attorney's  letter  upon  that  point  is  incorrect. 
[  *59i  ]  Then  it  is  also  proved,  *that  Dealtry  offered  201.  to  have  the 
bargain  given  up,  and,  after  suggesting  the  mortgage  of  lOOZ.  as 
a  difficulty  in  the  way  of  the  title,  ultimately  refused,  upon  the 
plaintiff's  offer  to  pay  it  off,  to  execute  any  conveyance  to  him. 
After  this,  he  procures  from  Walton  a  conveyance  of  the  premises 
to  himself  for  one  pound  more  than  the  plaintiff's  (i)  price, 
with  a  view  of  making  the  transaction  apparently  honest.  Now, 
with  respect  to  Walton,  if  he  was  to  execute  the  trust  for  sale, 
it  was  his  duty  to  sell  the  premises  for  the  most  money  that 
he  could  get.  If,  therefore,  Walton  and  Dealtry  were  not  in 
collusion  with  Heron  in  this  transaction,  they  were  acting  most 
unfairly  to  him ;  and  in  that  case,  we  must  suppose  them  guilty 
of  what  would  be  no  answer  to  the  present  bill.  We  must  not, 
however,  presume  that ;  and  when  we  take  into  consideration  the 
date  of  Walton's  conveyance,  which  was  only  a  few  days  after  the 
letter  of  the  13th  of  April,  it  is  impossible  not  to  come  to  the 
conclusion  that  this  was  a  transaction  in  which  Dealtry,  Heron, 
and  Walton  were  all  concerned,  and  which  was  entered  into  for  the 
purpose  of  defeating  the  plaintiff's  contract.  If,  therefore,  the 
plaintiff  is  entitled  to  a  decree  for  specific  performance,  as  against 
Heron,  and  I  think  he  is,  so  it  appears  to  me  that  he  is  entitled  to 
a  decree  against  Dealtry. 

Decree  accordingly, 

(1)  One  pound  more  than  the  defendant's  original  price. 
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EOTHSCHILD  r.   QUEEN  of  PORTUGAL.  X839. 

June  24. 
(3  Y.  &  0.  594—596.)  


A  foreign  prince  who  comes  voluntarily  as  a  suitor  into  a  court  of  law 
in  England,  becomes  subject,  as  to  all  matters  connected  with  that  suit,  to 
the  jurisdiction  of  a  court  of  equity. 


[594] 


The  bill  was  brought  for  discovery  from  the  Queen  of  Portugal, 
as  to  the  matters  stiated  in  the  bill,  and  for  a  Commission  to 
examine  witnesses  in  Portugal,  and  for  an  injunction  to  restrain  an 
action  commenced  against  the  plaintiff  by  the  Queen  of  Portugal. 
It  appeared  that  the  Portuguese  Government  had  deposited  with 
the  plaintiffs  certain  Portuguese  bonds,  as  a  security  for  monies 
advanced  by  them  to  the  Government,  and  that  a  contract  had  been 
entered  into  by  the  plaintiffs  with  the  Queen's  agents  in  England, 
by  which  it  was  agreed  that,  on  certain  events,  the  plaintiffs  should 
sell  the  bonds  and  place  the  produce  of  the  sale  to  the  credit 
of  their  account  with  the  Portuguese  Government.  The  plaintiffs 
sold  the  bonds,  but  claimed  interest  on  their  advances,  and  set  up 
that  claim  in  defence  to  the  action ;  the  Queen's  agents  denying 
their  right  to  such  interest,  on  the  ground  of  delay  in  selling 
the  bonds.  The  plaintiffs  now  sought  by  their  *bill  for  discovery  [  •bos  ] 
of  certain  correspondence,  and  other  matters  in  aid  of  their  defence 
to  the  action. 

The  Queen  demurred  to  the  bill  on  two  grounds — first,  that,  as  a 
sovereign,  the  suit  was  not  maintainable  against  her ;  and  secondly, 
that  the  plaintiffs  had  made  no  case  for  discovery. 

The  case  was  argued  at  various  times  by  Mr.  Simpkinson  and 
Mr.  Roupell,  for  the  demurrer;  and  Sir  F.  Pollock  and  Mr.  O. 
Ri/^hards,  for  the  bill. 

The  leading  arguments  for  the  demurrer  were,  that  the  defence 
was  purely  a  legal  question  arising  out  of  the  contract  itself,  which 
must  be  proved  in  the  action,  or  otherwise  the  plaintiff  could 
not  recover.  That  the  discovery,  therefore,  was  immaterial.  That, 
moreover,  the  bill  did  not  allege,  nor  did  it  appear  that  the  Queen 
could  make  any  discovery  which  might  not  be  had  aliunde,  or  that 
she  had  concealed  or  refused  to  discover  any  facts  material  to  the 
plaintiffs'  case.  Lastly,  that  she  could  not  be  made  a  defendant  to 
this  suit,  the  matter  not  being  of  a  personal  nature,  and  that  this  ^ 
case  differed  from  that  of  the  King  of  Spain  v.  Hullett  (i)  in  that 
(1)  36  B.  E.  123  (1  CI.  &  Fin.  333). 
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Rothschild  respect ;  for  there  the  King  having  filed  a  bill  in  Chancery  to 
QuKBN  OF  recover  a  sum  of  money,  a  cross  bill  was  filed  against  him  charging 
PORTUGAL,    iji^  ^j^Ij  personal  fraud. 

Aldbrson,  B.: 

In  this  case  I  expressed  at  the  hearing  my  opinion  on  several 
points ;  but  before  1  gave  my  opinion  finally  on  the  whole  case, 
I  wished  to  have  an  opportunity  of  reading  the  bill  in  order 
to  ascertain  whether  any  part  of  the  discovery  prayed  by  the 
plaintiff  was  material  to  the  question  at  issue  in  the  court  of  law. 
[•596  ]  The  question  there  clearly  is,  whether  the  delay  in  selling  *the 
Portuguese  bonds  deposited  as  the  collateral  security  for  a  debt, 
clearly,  under  ordinary  circumstances,  bearing  interest,  was  such 
laclicB,  on  the  part  of  Messrs.  Eothschild,  as  to  deprive  them  of  the 
right  of  charging  her  Most  Faithful  Majesty  with  such  interest  in 
the  account  current  between  them.  Now,  if  the  conduct  of  her 
Most  Faithful  Majesty,  through  her  lawfully  authorized  agents, 
was  such  as  to  induce  Messrs.  Bothschild,  as  reasonable  men, 
to  suppose  that  by  such  delay  they  were  acting  in  conformity  to 
her  Majesty's  wishes,  they  would  justly  be  entitled  to  charge  her 
with  that  interest.  Now,  if  the  letters  charged  in  the  bill  to  have 
been  written  by  her  authority  were  so  written,  I  think  many  of 
them,  at  all  events,  if  not  the  whole  correspondence,  very  proper 
to  be  laid  before  a  jury  in  order  to  prove  that  fact.  Then  if  so, 
the  bill  which  prays,  amongst  other  things,  a  discovery  whether 
those  letters  were  so  written,  .prays  a  discovery  material  to  the 
plaintiff's  defence  at  law.  It  may  be  true  that  part  of  the  discovery 
prayed  goes  beyond  the  discovery  to  which  the  plaintiffs  are  by  law 
entitled.  But  this  is  immaterial  upon  the  present  demurrer, 
which  is  a  demurrer  to  the  whole  bill,  and  is  not  confined  to  the 
objectionable  parts  of  it. 

I  am  therefore  of  opinion  that  her  Most  Faithful  Majesty  being  a 
suitor  voluntarily  in  a  court  of  English  law,  becomes  subject,  as  to 
all  matters  connected  with  that  suit,  to  the  jurisdiction  of  this 
Court  of  Equity.  That  the  discovery  prayed  by  this  bill  is  material 
to  the  plaintiff's  defence  at  law  in  that  suit,  and  that  this  demurrer 
is  too  large  and  must  be  overruled,  and  that  it  must  be  with  costs. 

Demurrer  overruled. 
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WHITE   V.   HILLACEE(l).  i839. 

May  10. 
(3  Y.  &  C.  597—610.)  OeJ.  24. 

The  principle  upon  which  a  court  of  equity  allows  the  consolidation  of         j.      .  . 
mortgages,  does  not  appl}-  to  a  case  where  the  equity  of  redemption  belongs 
to  different  persons  at  the  time  when  the  mortgagee's  title  to  both  estates        % 
accrues. 

[The  facts  of  this  case  are  suflSciently  set  out  in  the  judgment.] 

Mr.  G.  Richards  and  Mr.  Thomas  Turner,  for  the  plaintiff.  [  603  ] 

Mr.  Simpkinson  andiVr.  IFtZiraAam,  for  the  principal  defendants. 

Mr.  W.  T.  S.  Daniel  appeared  for  other  defendants.  [  605  ] 

AlDBRSON,  B.  :  Dec,  24. 

In   this  case,  the  plaintiff,  as   the  representative  of   Susanna       [  608  ] 
Glitsome,   claims  to  tack  the  two   securities    of    Madgeon,   and 
Westhay,  and  to  hold  the  former  as  a  security  for  the  balance 
of  7132.  remaining  due  after  the  sale  of  the  latter. 

The  circumstances  are  these  :  Li  August,  1800,  James  Hillacre 
mortgaged  Madgeon  for  a  term  of  years  to  Thomas  Chave,  for  500Z. 
In  1808,  by  an  indenture,  to  which*  James  Hillacre  was  a  party, 
this  mortgage  was  assigned  to  George  Clark.  James  Hillacre  then 
died,  devising  his  estate  (subject  to  the  mortgage,  and  subject  to 
certain  legacies  charged  on  it)  to  Thomas  Hillacre  in  fee.  Thomas 
Hillacre  was  also  seised  in  fee  of  the  estate  called  Westhay,  and  in 
1812  mortgaged  it  for  years,  for  1,800Z.,  to  Susanna  Clitsome; 
giving,  as  is  usual,  a  bond  of  even  date  for  the  amount.  Thomas 
Hillacre  died  in  1815.  At  that  time  he  was  entitled  to  the  equity 
of  redemption  in  Madgeon,  then  under  mortgage  to  Clark,  and 
in  Westhay,  then  under  mortgage  to  Susanna  Clitsome.  He 
devised  the  equity  of  redemption  of  Madgeon  to  one  set  of  devisees, 
and  that  of  Westhay  to  another  set.  It  is  unnecessary  to  particu- 
larize those  devises,  because,  though  some  of  the  devisees  named 
are  the  same  in  both,  there  is  a  very  substantial  difference  between 
the  two  classes. 

This  being  the  state  of  facts,  Clark,  in  1816,  assigns  to  Susanna 
Clitsome  the  mortgage  on  Madgeon ;  and  then,  for  the  first  time, 
the  two  mortgages  are  united  in  one  person. 

{!)  Jtnnings    v.    Jwdan    (1881)    6  L.   T.    164;    Pledge  ^r.  WhiU,   [1896] 

App.  Ca.   698,  51  L.  J.  Ch.  129,  45  A.    0.    187,   65  L.    J.    Ch.  449,   74 

L.  T.  593;  Barter  y,  Colman  (1882)  L.  T.  323;  and  see  the  Conveyancing 

19  Ch.  D.  630,  51  L.  J.  Ch.  481,  46  Act,  1881,  s.  17.— O.  A.  S. 
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White 

r. 

HlLLAO£E. 
[609] 


I  am  of  opinion  that  the  plaintijff  has  no  right  to  tack  under  these 
circumstances.  The  right  seems  to  have  been  established  upon 
this  principle, — that,  where  a  mortgagee  is  in  possession  of  the 
legal  estate  in  two  properties,  as  a  security  for  money  lent  on  them, 
a  court  of  equity  will  not  allow  the  person  entitled  to  the  equity  of 
redemption  to  redeem  either  of  them,  unless  he  redeems  both ;  and 
allows  the  mortgagee  a  lien  on  the  whole  for  his  whole  debt.  But 
this  principle  manifestly  cannot  apply  to  a  case  where  the  equity  of 
redemption  belongs  to  different  persons.  Here,  that  is  so;  and 
these  persons,  though  volunteers,  as  it  is  said,  became  entitled 
under  Thomas  Hillacre's  will,  before  the  assignment  of  the  mort- 
gage in  Madgeon  was  made  to  Susanna  Glitsome.  There  might, 
perhaps,  have  been  some  ground  for  the  plaintiff's  argument, 
if  the  assignment  had  been  made  in  the  lifetime  of  Thomas 
Hillacre. 

I  am,  therefore,  of  opinion  that  the  plaintiff,  as  the  representa- 
tive of  Susanna  Clitsome,  is  not  entitled  to  the  benefit  of  the 
security  of  Madgeon,  for  the  balance  remaining  due  in  respect 
of  the  money  secured  on  Westhay. 

[The  remainder  of  the  judgment  deals  with  another  point.] 


1836. 
Bee,  1, 17. 

Exchequer, 

Lord 

Abinoeb, 

L.C.B. 

Affirmed. 

1838. 
May  1,  11, 
26,  28,  31. 

1840. 
June  1. 

House  of 
Lordx, 

Lord 

COTTENHAM, 
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TOULMIN   V.   COPLAND  (1). 

(3  Y.  &  C.  625—642 ;  aflanned  nom.  Copland  v.  Toulmin,  7  01.  &  Fin.  349—379; 

S.  C.  West,  164.) 

Where  persons  carry  on  business  in  the  nature  of  a  banking  business,  as, 
for  instance,  that  of  navy  agents,  and  a  change  takes  place  in  the  house  by 
the  death  or  retirement  of  a  partner,  on  taking  the  partnership  accounts, 
the  rule  in  Clayton's  case  will  be  held  ^jn'ma  facie  to  apply  as  well  between 
the  partners  themselves  as  between  the  partners  and  third  persons;  and 
there  must  be  strong  evidence  to  rebut  the  presumption  as  to  that  mode  of 
taking  the  partnership  accounts. 

For  several  years  previous  to  the  year  1806,  Richard  Toulmin 
and  Abraham  Toulmin  carried  on  the  business  of  navy   agents 


(1)  It  was  originally  intended  to 
report  this  case  when  finally  disposed  of 
on  appeal  to  the  House  of  Lordd  in  1840, 
as  reported  in  7  CI.  &  Fin.  343,  but 
the  principal  point  stated  in  the  above 
head-note  occupies  so  small  a  part  of 
the  final  report  in  the  House  of  Lords, 
that  it  is  more  convenient  to  report  the 
case  here  from  3  Y.  &  C.  Ex.  Eq.  (which 


is  commonly  cited  upon  this  point),  and 
to  add  the  passage  from  the  judgment 
of  the  Lord  Chancellor  in  liie  House 
of  Lords  affirming  this  decision  at  the 
end  of  the  judgment  delivered  in  the 
Court  of  Exchequer.  A  reference  to 
this  page  should  be  added  to  the  note 
of  Toulmin  v.  Coplaikd,  in  37  B.  E.,  at 
p.  296.— 0.  A.  S. 
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in  partnership  together,  in  equal  shares.  That  partnership  was  Toulmin 
dissolved  on  the  31st  of  August,  1806,  in  consequence  of  the  lunacy  Copland. 
of  Bichard  Toulmin.  Abraham  Toulmin  having  then  become 
entitled  to  carry  on  the  business  on  his  own  account,  formed  a 
partnership  with  John  Copland,  and  they  carried  on  the  business  of 
navy  agents  in  partnership,  under  the  style  and  firm  of  Toulmin  and 
Copland,  from  the  1st  of  September,  1806,  to  the  4th  of  January, 
1819,  when  Abraham  Toulmin  died,  having  by  his  will  bequeathed 
all  his  estate  and  effects  to  Margaret  Toulmin,  his  widow,  and 
appointed  her  and  the  other  plaintiffs  his  executrix  and  executors. 

There  being  no  deed  or  written  memorandum  of  the  terms  of  the 
partnership  between  Toulmin  and  Copland,  a  dispute  arose  between 
the  plaintiffs  and  Copland,  respecting  each  partner's  share  in 
the  capital  and  profits  of  the  business ;  and  on  the  16th  of 
January,  1819,  the  plaintiffs  filed  their  bill  in  this  Court  against 
Copland  and  the  Bank  of  England,  in  whose  books  a  sum  of 
16,000Z.  in  stock  was  then  standing  in  the  name  of  Toulmin  and 
Copland,  Spraying  for  the  usual  accounts  of  the  partnership  dealings;  [  *626  ] 
a  receiver,  injunction,  &c.  With  respect  to  the  partnership  shares, 
the  bill  alleged  that  on  or  about  the  1st  of  September,  1806,  it  was 
agreed  between  Abraham  Toulmin  and  the  defendant  Copland,  that 
the  defendant  should  become  a  co-partner  with  Abraham  Toulmin 
in  the  business  of  navy  agents,  and  should  bring  into  the  business 
8,0002.,  and  that  Toulmin  should  be  entitled  to  two-third  shares  of 
the  profits,  and  the  defendant  to  the  remaining  one-third  share. 
That  the  business  had  been  carried  on  upon  these  terms  up  to  the 
time  of  the  death  of  Abraham  Toulmin  (except  that  the  defendant 
did  not  bring  into  the  concern  more  than  4,000Z.). 

The  defendant  by  his  answer  stated,  that  the  co-partnership  was 
to  be  carried  on  upon  the  terms  that  Abraham  Toulmin  should 
bring  into  the  concern  good  outstanding  debts  due  to  the  partner- 
ship of  Bichard  and  Abraham  Toulmin,  to  the  amount  of  40,000Z. 
at  least,  in  order  to  set  them  against  debts  to  that  amount  due 
from  that  concern,  and  by  that  means  to  preserve  the  connexions  of 
the  old  firm  to  the  new  firm,  without  subjecting  the  latter  to 
liability  for  the  debts  of  the  former.  That  the  defendant  should 
bring  into  the  partnership  4,0002.  in  cash.  That,  upon  these 
conditions  being  fulfilled  on  both  sides,  Abraham  Toulmin  should 
be  entitled  to  two-thirds  of  the  profits  and  subject  to  the  like 
proportion  of  any  losses  that  might  be  sustained,  and  that  the 
defendant  should  be  entitled  to  the  remaining  one-third  of  the 
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TouLMiN  profits,  and  subject  to  one-third  of  any  losses  of  the  partnership, 
Copland.  ^^^  t^^^**  ^^  *be  expiration  of  five  years  from  the  time  of  such 
agreement,  the  partners  were  to  be  interested  as  partners  in  equal 
shares  ;  and  that  in  case  Abraham  Toulmin  should  fail  to  bring  in 
good  and  available  debts  to  the  amount  of  40,0002.  from  the  old 
partnership,  to  answer  the  purposes  before  mentioned,  the  partner- 
ship should  in  that  case  be  carried  on  upon  equal  terms,  both  being 
[  *627  ]  entitled  to  equal  ^moieties  of  profits,  and  liable  to  the  losses  in  like 
moieties.  The  defendant  by  his  answer  also  insisted  that  Abraham 
Toulmin  failed  to  bring  in  the  sum  of  40,000L  of  good  debts  of  the 
former  co-partnership,  and  that  the  latter  alternative  of  the  agree- 
ment was  adopted  and  acted  upon  by  hijn  and  Abraham  Toulmin, 
and  that  they  became  interested  in  the  partnership  in  equal 
shares  from  the  1st  of  September,  1806,  to  January,  1819,  and 
he  submitted  that  he  was  entitled  to  half  of  the  profits  of  the 
partnership  concern. 

Before  the  defendant  put  in  his  answer  he  had  made  an  affidavit 
in  support  of  a  motion  in  the  cause,  by  which  he  stated  that  it  was 
agreed  in  the  first  instance  between  him  and  Abraham  Toulmin,  on 
the  formation  of  their  partnership,  that  upon  Toulmin's  bringing 
into  the  partnership  40,000i.  of  good  debts  which  were  owing  to  the 
late  concern  of  Abraham  and  Bichard  Toulmin,  and  upon  the 
deponent's  bringing  4,000Z.  into  the  partnership,  Abraham  Toulmin 
should  be  entitled  to  two-thirds  of  the  new  partnership,  and  the 
deponent  to  the  other  third  ;  but  that  Abraham  Toulmin,  not  being 
able  to  bring  40,000Z.  of  good  debts  into  the  partnership,  it  was 
afterwards  agreed  between  them  that  they  should  carry  on  their 
co-partnership,  trade  or  business  of  navy  agents  upon  equal  terms 
as  to  profit  and  loss,  and  they  did  accordingly  so  carry  on  such 
trade  or  business. 

The  cause  came  on  for  hearing  in  June,  1828,  when  a  decree  was 
made  by  which  it  was  referred  to  the  Master  to  take  the  accounts 
of  the  partnership  of  Toulmin  and  Copland,  and  to  inquire  and  state 
to  the  Court  whether  Abraham  Toulmin  brought  into  the  partner- 
ship 40,000Z.  worth  of  good  debts  according  to  the  true  intent 
and  meaning  of  the  agreement  stated  in  the  affidavit  of  the 
defendant.  Li  pursuance  of  the  decree  the  Master  made  his 
report,  by  which  he  found  that  Abraham  Toulmin  did  not  bring  in 
I  •628  ]  the  40,000Z.  worth  of  good  debts  pursuant  to  *the  agreement.  The 
plaintiffs  then  took  exceptions  to  the  Master's  report,  which  being 
overruled,  the  question  was  carried  to  the  House  of  Lords,  who 
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came  to  a  conclusion  at  variance  with  that  of  the  Master  (i) :      Toulmin 
thereby  establishing  that  Abraham  Toulmin  was  interested  in  the     CopZLkd. 
partnership  in  two-thirds,  and  the  defendant  in  one-third.     The 
Master  therefore  proceeded  to  take  the  partnership  accounts  on 
that  footing. 

By  a  separate  report,  dated  the  15th  of  February,  1836,  the 
Master,  after  stating  the  evidence  produced  before  him,  found  that, 
in  taking  the  accounts  between  Abraham  Toulmin  and  the  defen- 
dant Copland  as  directed  by  the  decree,  all  sums  received  by 
the  firm  of  Toulmin  and  Copland  from  their  customers  and  clients, 
who  had  been  debtors  of  the  former  firm  of  Eichard  and  Abraham 
Toulmin,  and  to  whom  advances  had  been  made  by  the  firm  of  Toul- 
min and  Copland  in  the  ordinary  and  necessary  course  of  the  business 
and  practice  of  navy  agents,  should,  in  the  first  place,  be  applied 
towards  the  discharge  of  such  advances  and  interest  respectively ; 
and  that  the  surplus  only  should  be  applied  towards  the  discharge 
of  debts  due  from  such  customers  and  clients  respectively  to  the 
firm  of  Eichard  and  Abraham  Toulmin.  The  Master  further  certified 
that  he  made  this  separate  report  at  the  instance  of  the  plaintiffs 
for  the  purpose  of  taking  the  opinion  of  the  Court,  and  that  in  the 
meantime  he  had  forborne  the  prosecution  of  the  accounts  in  order 
to  save  unnecessary  expense. 

To  this  report  the  plaintiffs  took  several  exceptions,  of  which  the 
most  important  was  to  the  effect  that,  instead  of  the  above  finding 
of  the  Master,  he  ought  to  have  found  that  all  the  sums  received  by 
the  firm  of  Toulmin  and  Copland  from  their  customers,  debtors 
of  Eichard  and  Abraham  Toulmin  as  mentioned  in  the  report, 
ought,  in  the  first  place,  to  be  applied  towards  the  discharge  of  the 
said  debts  owing  to  Eichard  and  Abraham  Toulmin,  and  *of  the  [  •629  j 
interest  thereon  respectively,  and  that  the  surplus  only  should 
be  applied  towards  the  discharge  of  the  advances  and  interest 
in  the  said  report  mentioned. 

The  exceptions  now  coming  on  for  argument,  the  defendant 
endeavoured  to  maintain  the  Master's  report,  on  the  ground  that  it 
had  been  expressly  agreed  between  him  and  Abraham  Toulmin 
that  the  accounts  should  be  taken  in  the  manner  stated  by  the 
Master ;  and  he  founded  his  case  principally  on  two  aflBdavits  made 
by  Abraham  Toulmin  in  the  suit  brought  against  him  by   the 

(1)  The  report  of  that  appeal,  which      unnecessary,  to  preserve  that  report 
18  contained  in  2  CI.  &  Fin.  681,  turns      in  the  Eevised  Reports.— 0.  A.  S. 
upon  special  facts,  and  it  was  thought 
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TouLMix  committee  of  Eichard  Toulmin.  In  the  first  of  these  afiBdavits, 
Copland,  dated  in  January,  1814,  Toulmin  stated  that  he  had  had  several 
interviews  with  Mr.  Powell,  the  committee,  and  Mr.  Reynolds,  the 
brother-in-law  of  the  lunatic,  and  with  Mr.  White,  their  solicitor, 
on  the  subject  of  the  debts  due  to  the  late  partnership  of  Richard 
and  Abraham  Toulmin,  and  the  best  mode  of  getting  in  the  same ; 
at  which  meetings  he,  the  deponent,  explained  the  nature  of  the 
debts,  as  being,  with  very  few  exceptions,  due  from  officers  in 
the  navy,  many  of  them  at  that  time  on  half-pay,  and  having, 
in  most  instances,  little  or  no  property,  except  in  their  pay  and 
expectances,  wherewith  to  discharge  their  debts,  and  that  the 
principal  prospect  he  the  deponent  had  of  obtaining  payment  of  the 
majority  of  the  debts  was  the  expectance  which  the  officers  had  of 
obtaining  appointments  or  getting  in  commission  so  as  to  become 
entitled  to  prize-money,  &c.,  and  thereby  be  enabled  to  pay  off 
such  debts;  and  that,  if  legal  proceedings  were  resorted  to,  the 
consequence  would  be  the  imprisonment  of  the  debtors,  and 
probable  loss,  not  only  of  the  debts,  but  the  costs  of  such  pro- 
[  •630  ]  ceedings.  That  *Me8srs.  Powell,  Reynolds,  and  White,  perfectly 
acquiesced  and  approved  of  the  deponent  making  advances  to  such 
officers  for  the  purposes  above  set  forth,  and  that  it  was  under  that 
impression,  and  on  the  express  condition  of  his  being  allowed 
to  reimburse  himself  out  of  the  first  monies  to  be  received  by 
him  and  his  partner  on  account  of  such  officers,  and  solely  with  a 
view  of  retaining  the  agencies  of  the  officers  whereby  alone  he 
the  deponent  might  be  able  to  discharge  the  debts  in  question,  that 
the  deponent  and  his  partner  were  induced  to  and  did  make  such 
advances  to  them.  In  a  subsequent  part  of  the  affidavit  Abraham 
Toulmin  spoke  of  the  debts  being  transferred  to  the  books 
of  Toulmin  and  Copland  on  *'  the  understanding "  that  they 
should  not  be  personally  chargeable  with  them  as  if  actually 
received. 

The  other  affidavit  on  which  the  defendant  relied  was  one  in 
which  Abraham  Toulmin  stated  that  in  very  many  instances 
in  which  he  and  his  present  partner  had  received  monies  on 
account  of  officers  for  whom  they  were  agents,  it  had  been  upon  a 
previous  and  express  understanding  that  the  deponent  and  his 
partner  were  to  make  advances  throughout,  to  or  on  account  of 
such  officers  respectively,  and  not  to  apply  such  receipts  to  the 
discharge  of  the  balances  respectively  owing  from  them  to  the  late 
partnership  of  Richard  and  Abraham  Toulmin. 
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It  appeared  froAi  the  accounts  of  the  officers  that  the  arrange-  Toulmin 
ment  stated  in  the  last-mentioned  affidavit  had  been  acted  upon  in  Copland. 
several  instances. 

Mr.  Simpkinson  and  Mr.  Duckicorthf  for  the  exceptions. 

Mr.  Knight  and  Mr.  G.  Richards^  for  the  repori. 

The  Lord  Chief  Baron,  (after  stating  the  former  proceedings  in       j)ec.  n. 
the  cause) : 

The  question  upon  these  exceptions  turns  upon  this — whether  or 
not  there  was  an  agreement  between  Toulmin  and  Copland,  at  the 
time  they  *entered  into  their  partnership,  or  at  any  other  time,  [  •esi  ] 
by  which  it  was  arranged  and  settled  between  them,  that,  upon  the 
introduction  of  the  balances  from  the  old  house  into  the  books 
of  the  new,  all  the  advances  made  by  the  new  house  should  be 
first  paid,  and  all  monies  paid  in  by  the  customers  of  the  house,  as 
the  debtors  of  the  house,  should  be  applied,  in  the  first  instance,  to 
discharge  the  new  advances,  before  they  were  made  applicable 
to  the  discharge  of  the  old  balances.  If  there  were  such  an 
agreement,  however  fatal  it  might  be  to  the  interest  of  Toulmin, 
he  was  competent  to  make  it,  and  it  was  binding  upon  him,  and 
the  Master's  report  must  be  confirmed ;  if  no  such  an  agreement 
existed,  the  exceptions  to  the  Master's  report,  at  least  this  part 
of  them,  must  be  allowed. 

Now,  this  question  requires  great  consideration,  and  I  hold 
myself  bound,  sitting  in  this  place,  not  to  abandon  the  burthen  of 
determining  a  question  of  fact  which  arises  upon  the  evidence 
in  the  cause,  merely  from  the  difficulty  of  doing  it,  if  I  can  do 
it  satisfactorily  to  myself.  I  think  the  parties  are  entitled  to  have 
the  judgment  of  the  Judge  in  equity  upon  the  fact  as  well  as  the 
law,  if  he  is  able  to  form  a  judgment ;  and  that  he  is  not  bound  to 
send  the  cause  to  an  issue,  unless  he  finds  such  evidence  as  makes 
it  necessary  to  contrast  the  credit  of  the  witnesses  before  a  jury, 
in  order  to  obtain  a  satisfactory  decision.  If  both  parties  prefer 
the  judgment  of  that  tribunal  to  the  judgment  of  a  Judge  in  equity, 
it  is  reasonable  they  should  be  satisfied ;  but,  unless  both  parties 
do  so,  which  I  am  sorry  to  say  is  not  the  case  at  present,  then  the 
duty  is  cast  upon  the  Judge  to  determine  the  facts  himself.  Now, 
in  order  to  consider  this  subject,  it  will  be  necessary  to  take  a 
review,  very  shortly,  of  the  history  of  the  parties.    It  appears,  that 

27—2 
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TouLMiN  Abraham  and  Richard  Touhnin  were  in  partnership  for  a  consider- 
CoPLAND.  able  time  before  the  year  1806,  as  navy  *agent8.  The  business  of 
[  *632  ]  navy  agents  consists  partly  in  acting  as  bankers  for  their  customers, 
and  partly  as  factors.  As  factors,  they  receive  the  pay,  the  prize- 
money,  the  pension,  and  other  matters  that  their  customers  choose 
to  make  them  the  organs  of  receiving,  charging  a  commission 
on  their  actual  receivings,  of  so  much  per  cent,  on  the  money 
received.  Again,  some  of  their  customers  keep  money  in  their 
hands,  and  draw  upon  that  money  as  they  would  upon  bankers. 
It  appears  to  be  the  practice  to  receive  the  money  as  bankers, 
and  to  allow  no  interest  upon  it.  Another  class  of  customers 
require  advances,  and  to  these  they  make  advances,  and  charge  five 
per  cent,  interest,  and  they  render  annual  accounts  at  stated 
periods  to  their  customers,  carrying  forward  the  balance  either  for 
or  against  them,  as  the  case  may  be,  just  as  any  ordinary  banker 
does.  It  is  plain,  from  the  nature  of  their  business,  therefore,  that 
it  is  very  important  for  a  navy  agent  to  have  both  classes  of 
customers.  It  appears  that  in  1806  Eichard  Toulmin  became 
a  lunatic,  and  that  a  commission  of  lunacy  was  taken  out  against 
him.  The  original  partnership  therefore  ceased,  and  Mr.  Abraham 
Toulmin  contracted  the  partnership  with  John  Copland,  the  present 
defendant.  Soon  after  that  partnership  commenced,  a  bill  was 
filed  by  the  committees  against  Abraham  Toulmin  for  the  purpose 
of  taking  the  account  between  them  ;  and  the  proceedings  under 
that  suit  are  made  evidence  in  this,  and  were  adduced  before 
the  Master  to  enable  him  to  come  to  the  conclusion  that  he  formed. 
Amongst  those  proceedings,  it  appears  that  a  controversy  arose 
in  what  way  the  balance  due  from  the  old  customers  to  the 
house  should  be  treated.  By  the  old  customers,  I  mean  those 
who  dealt  with  the  first  firm.  It  appeared  that  soon  after  they 
commenced  their  partnership,  balances  were  transferred  from  the 
books  of  the  old  firm  to  the  books  of  the  new, — both  those 
[  •633  ]  balances  that  were  for  the  firm,  and  *those  that  were  against 
the  firm ;  so  that  the  house  of  Toulmin  and  Copland  undertook 
to  liquidate  the  balances  due  from  the  house  of  Abraham  and 
Richard  Toulmin ;  and  likewise  proposed  to  the  creditors  of 
that  house,  that  they  would  be  responsible  to  them  for  the  debts 
due  from  the  old  house.  This  result  is  the  necessary  consequence 
of  the  change  in  the  house,  as  will  immediately  be  seen  by 
attending  to  the  operation  of  the  accounts.  A  customer  of  the 
house  who  might  owe  a  certain  sum  of  money  to  the  old  house 
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finds  himself  addressed  by  the  new  house  with  a  statement  to  toulmin 
this  effect :  that  the  new  house  is  now  formed,  and  they  propose  to  copla>t>. 
carry  on  the  same  concern,  and  that  they  have  transferred  his 
balance  to  their  accounts,  and  have  rendered  him  a  new  account, 
the  first  item  of  which  debits  him  with  the  balance  due  to  Abraham 
and  Kichard  Toulmin.  That  forms  the  first  item  on  the  debit  side 
of  the  account,  and  that  account  is  opened  with  the  new  house  of 
Toulmin  and  Copland.  Then  they  introduce  other  payments  made 
to  him,  and  payments  made  by  him  on  the  credit  side  of  the  account, 
and  at  the  end  of  the  year  they  draw  a  balance,  and  they  charge 
him  as  debtor  to  the  new  house  with  that  balance.  That  balance 
includes  the  interest  of  the  debt  to  the  old  house.  The  account  is 
carried  on  from  year  to  year,  and  in  that  manner  for  several  years. 
Now,  it  is  quite  obvious  that,  as  between  the  debtor  and  the 
creditor,  that  balance  becomes  absorbed  and  discharged  by  the  first 
payments  that  are  made  in  point  of  time  that  are  applicable  to 
it,  and  the  account  assumes  altogether  the  shape  of  an  account 
between  the  new  parties.  It  is  no  longer  an  account  between 
the  former  house  and  the  customer,  but  au  account  between  the 
new  house  and  the  customer.  And  the  customer  in  effect  engages 
to  pay  the  new  house  what  he  before  owed  the  old  house,  and  pays 
accordingly  upon  a  general  account  what  he  pays  in.  That  is 
the  necessary  and  legal  consequence  of  the  form  of  the  account, 
(without  *referring  to  the  rule  laid  down  in  Clayton's  case  (i)  by  [  ♦634  j 
Sir  William  Grant,  which  is  now  become  thoroughly  understood 
and  acted  upon  in  all  courts  of  justice).  From  the  very  nature 
of  the  account,  without  the  application  of  any  legal  rule,  the  old 
balance  becomes  a  balance  in  which  the  new  house  is  interested, 
and  becomes  absorbed  and  satisfied  by  the  subsequent  payments 
made,  unless  there  be  some  agreement  to  the  contrary.  So,  on  the  * 
other  hand,  with  respect  to  the  accounts  of  the  creditors  of  the 
house.  Some  customers  of  the  house  have  money  in  their  hands. 
The  house  renders  accounts  to  those  customers,  giving  them  credit 
for  the  money  which  the  old  house  owed  to  them,  and  carrying 
on  the  account  with  them,  soliciting  a  continuance  of  their  favours 
and  making  themselves  their  debtors.  The  very  point  which  I 
am  now  discussing  arose  In  the  matter  of  the  lunacy  of  Richard 
Toulmin,  in  which  Master  Alexander  reported  that  the  balance 
should  be  dealt  with  in  the  way  I  now  state. 
But  Mr.  Copland  has  set  up  before  the  Master  an  agreement 
(1)  15  R.  R.  161  (1  Mer.  572). 
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TouLMiN  between  him  and  his  partner,  the  effect  of  which  he  alleges  to  have 
Copland,  been,  that  they  were  to  apply  all  the  monies  they  had  received 
from  the  debtors  of  the  house  in  the  first  instance  to  pay  off  and 
discharge  the  advances  made  by  the  new  house,  before  they  set 
apart  any  of  them  to  reduce  the  old  balances  ;  and  it  lies  upon  him 
to  prove  the  existence  of  such  an  agreement.  That  is  the  issue 
now  between  the  parties,  whether  there  was  such  an  agreement. 
Now,  if  we  look  at  the  acts  of  the  parties,  there  certainly  can  be  no 
colour  for  supposing  that  such  an  agreement  existed.  If  such 
an  agreement  had  existed,  one  can  hardly  conceive  it  possible  that 
no  evidence  should  be  found  of  it  in  their  books.  What  would  be 
[  *635  ]  the  consequence  of  such  an  agreement  kept  as  the  *  books  now  are  ? 
Why,  that,  after  a  certain  period,  no  payment  being  made  of 
the  old  balances,  and  six  years  having  run  upon  them,  the  Statute 
of  Limitations  would  apply  to  cut  off  from  Toulmin  all  hope  of 
recovering  them ;  or  this  w^ould  be  the  consequence,  that  nobody 
could  now  recover  these  sums,  Toulmin  being  dead,  but  Copland ; 
Copland  alone,  as  surviving  partner,  being  competent  to  deal  with 
those  balances,  and  being  alone  entitled  to  receive  them.  It  is 
admitted  that,  as  to  the  customer,  that  must  be  the  necessary 
consequence,  because  he  has  a  right  to  insist  that  his  first  payment 
should  go  to  pay  the  first  demands  against  him. 

It  would  therefore  follow  that  the  representatives  of  Abraham 
Toulmin  could  not  at  this  moment  enforce  any  claim  against  any 
of  the  debtors  of  the  house  of  Bichard  and  Abraham  Toulmin,  to 
the  whole  of  which  debts  Abraham  Toulmin's  estate  is  now  entitled. 
That  would  be  the  first  consequence  of  such  a  mode  of  keeping  the 
books.  Now,  if  such  an  agreement  had  been  made  between  men 
who  had  any  understanding  of  business,  (and  I  must  presume  these 
-  persons  had  a  competent  understanding  of  business),  one  would 
have  thought  it  would  have  found  its  way  into  the  books  in  this 
manner,  that  though  the  old  balances  might  be  carried  into  the  new 
books,  they  would  have  formed  separate  heads  of  account,  and  you 
would  have  had  an  account  opened  with  the  estate  of  Abraham  and 
Bichard  Toulmin,  and  the  old  balances  would  have  been  summed 
up  in  that ;  and  then,  as  each  customer's  account  was  rendered, 
the  new  account  would  have  been  rendered  to  him  as  an  account 
with  the  new  house,  and  then  the  old  balances  brought  forward ; 
and  if  any  payment  were  made  more  than  sufBcient  to  satisfy  the 
advance  of  the  current  year,  that  payment  would,  upon  the  face  of 
the  account,  have  been  appropriated  to  satisfying  part  of  the  old 
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balance.    Nothing  could  be  more  simple  than  that.    It  would  be      Toulhin 
just  as  easy  as  the  present  mode  of  keeping  the  accounts,  *and  the     Copland. 
same  evidence  would  have  been  found  in  their  books  to  show  how       [  ♦636  ] 
the  balances  were  gradually  reduced.     Nothing  of  the  sort  is  found. 
There  is  no  indication  in  any  one  of  the  books  of  the  new  house  of 
Toulmin  and  Copland,  of  any  other  mode  of  keeping  the  accounts, 
than  that  which  must  lead  to  the  conclusion,  that  the  new  partners 
have  not  taken  upon  themselves  to  represent  the  old  ones  in  these 
balances,  and  that  the  same  consequence  must  follow  as  if  the  old 
house  had  still  continued,  the  balances  being  paid  off  by  the  sums 
paid  in  in  the  order  of  time. 

But  there  is  another  reason  which  renders  it  difficult  to  suppose 
that  such  an  arrangement  could  have  been  made.  It  appears  Mr. 
Toulmin  undertook  to  bring  into  the  concern  4O,OO0Z.  of  good  debts. 
In  effect  that  means  that  he  would  guarantee  that,  to  the  extent  of 
40,000^,  the  balances  due  to  the  old  house,  if  the  accounts  had 
been  made  out,  should  be  paid,  so  as  to  furnish  capital  to  carry  on 
the  firm  with.  Now,  when  you  consider  that  his  partner,  Mr. 
Copland,  had  the  benefit  of  the  engagement  that  40,000Z.  should  at 
all  events  be  paid — with  respect  to  those  balances  which  embrace 
the  40,000/.,  what  occasion  was  there  for  such  a  contract  ?  He  had 
his  partner's  undertaking  that  those  balances  should  be  in  effect 
paid  at  some  time  or  other ;  consequently  he  was  safe.  His  partner 
taking  on  himself  the  responsibility  of  those  balances,  there  would 
be  no  occasion  for  the  contract  so  far  as  regarded  either  those 
balances  or  any  other  balance  coming  from  a  customer,  which  they 
had  reason  to  think  would  be  paid.  The  bringing  in  40,0002.  into 
the  concern  as  capital,  was  of  much  less  importance  than  the 
bringing  in  customers  to  the  amount  of  40,0002.,  because  the 
customers  afforded  the  profit  to  the  house,  and  when  both  were 
brought  in  together  it  became  a  very  advantageous  bargain  for  Mr. 
Copland,  for  he  entered  into  a  house  where  the  undertaking  was,  to 
bring  in  not  only  40,0002.  capital  to  meet  the  *calls  that  might  be  [  •637  J 
made  on  the  new  house,  but  also  40,0002.,  if  I  may  so  say,  of 
customers,  who  were  to  furnish  a  continual  source  of  annual 
profit. 

I  have  looked  very  much  into  the  evidence  on  the  subject  of  the 
payment  of  that  40,0002.  with  reference  to  the  contract  set  forth 
by  Mr.  Copland  in  his  affidavit,  and  I  must  say  I  entirely  concur 
with  the  House  of  Lords  in  opinion,  that  that  40,0002.  was  brought 
in  in  good  debts  according  to  that  statement.     (His  Lordship  here 
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TouLMiN  commented  on  the  evidence  as  to  this  part  of  the  case.)  In  fact, 
Copland,  it  appears  by  affidavit  micontradicted  by  anything  in  the  evidence, 
that  up  to  1812,  not  the  sum  of  40,000Z.  only,  but  nearly  42,000/. 
had  been  paid  in  of  the  balance  due  to  the  house  of  Richard  and 
Abraham  Toulmin,  over  and  above  all  the  new  advances  claimed 
by  the  house  of  Toulmin  and  Copland.  Now  it  never  could  have 
been  intended,  when  the  contract  was  made  that  Mr.  Toulmin 
should  bring  in  40,000i.  of  good  debts,  that  that  40,000i.  should  be 
paid  the  first  year.  We  cannot  contemplate  that  to  be  the  meaning 
of  the  contract.  The  meaning  was  that  he  should  bring  in  a  class 
of  customers  owing  sums  to  that  amount,  which  should  be  paid 
beside  the  new  advances.  That  has  been  complied  with,  and  in 
the  meantime  the  house  has  been  deriving  profit  from  that  branch 
of  the  customers. 

Now  it  appears  to  me  that  this  throws  some  light  on  the 
question ;  because,  if  we  are  to  suppose  that  this  gentleman  made 
a  contract  that  there  should  be  40,0002.  of  the  old  balances  actually 
realized  over  and  above  all  the  new  advances,  and  yet  he  was  to 
say  that  all  the  new  advances  should  be  paid  first  before  any  part 
of  the  payment  should  be  applied  to  the  old  balances,  he  must 
have  made  a  very  improvident  bargain  for  himself.  You  would 
require  strong  evidence  of  such  a  bargain,  which  places  him  in  this 
situation  necessarily,  that  on  his  death,  or  even  during  his  lifetime, 
he  might  not  be  able  to  recover  the  old  balances  at  all. 
[  638  ]  But  it  is  said  you  must  look  at  the  evidence  independently  of 

the  evidentia  rei.  Now,  in  all  cases  of  doubtful  evidence,  the  safest 
thing  to  look  at  is  the  evidentia  rei.  But  here  each  party  contends 
there  is  evidence,  independent  of  the  mode  of  keeping  the  accounts, 
to  show  what  his  own  construction  of  the  contract  is. 

We  will  first  take  the  case  made  out  by  Mr.  Toulmin's  executors. 
First,  they  say  that  when  Mr.  Copland  is  called  on  to  state  what 
were  the  terms  of  the  partnership  between  himself  and  his  partner 
Toulmin,  he  does  not  make  the  slightest  allusion  in  his  affidavit  to 
this  very  singular  contract :  and  that  is  true.  Secondly,  it  is  said 
that  when  the  first  suit  was  in  agitation  in  the  Court  of  Chancery 
between  the  committee  of  the  lunatic  and  Abraham  Toulmin,  Mr. 
Copland  himself  took  a  very  active  part  in  defending  his  partner 
in  that  suit,  having  in  fact  the  same  interest  as  Toulmin,  because 
the  immediate  effect  of  the  decree  was  to  withdraw  from  the  bouse 
a  certain  portion  of  the  capital  that  they  were  playing  with ;  and 
yet  that  he  did  not  at  that  time  venture  to  set  up  this  agreement. 
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iJow,  it  is  certain  that  Mr.  Toulmin  endeavoured  to  introduce  some      Toulmin 

notion  of  that  sort  into  the  proceedings  in  that  cause,  that  there     Copland. 

was  such  a  bargain.     I  shall  come  to  that  bye  and  bye,  because 

that  forms  part   of   Copland's  case ;    but  it  is   remarkable  that 

Copland,  who  might  have  been  a  witness  in  that  cause,  was  never 

called  on — that  he  never  made  any  affidavit — that  there  is  no  trace 

of  any  suggestion  by  him  that'  such  a  contract  existed — that  his 

own  rights  were  affected  by  the  proceedings,  which  endeavoured  to 

take  from  the  house  immediately  a  portion  of  its  capital,  before  the 

capital  which  they  had  advanced  had  been  repaid — that  he  had  as 

strong  an  interest  as  Toulmin  had  to  resist  that — that  he  did  resist 

it,  (for  although  not  nominally,  yet  it  appears  from  the  evidence 

that  he  took  a  part  in  it  and  was  at  the  joint  expense' of  resisting 

it) — and  yet,  although  he  might  *have  made  an  affidavit  in  favour      f  *639  ] 

of  the  contract  insisted  on,  he  did  not. 

Now,  it  appears  to  me  an  important  observation  in  this  case,  that 
when  the  Court  of  Chancery  had  decided  that  the  balance  was  to 
be  dealt  with  in  the  way  that  they  did  decide,  if  such  a  contract 
had  existed,  it  was  time  for  Mr.  Copland  to  have  said  something 
about  it  to  his  partner.  There  being  no  contract  in  writing,  it  was 
determined  by  the  Court  of  Chancery  that  the  mode  of  keeping  the 
books  was  the  true  evidence  of  what  the  real  contract  was,  or  at 
least  it  was  determined  that  any  arrangement  at  variance  with  that 
mode  would  have  no  effect  on  the  lunatic  partner's  interests.  Was 
it  not  necessary  to  Mr.  Copland  at  that  time,  if  such  a  contract  as 
he  states  existed,  to  come  to  an  understanding  with  his  partner  on 
the  subject,  and  have  it  put  into  writing  ?  It  is  very  remarkable — 
I  presume  that  it  is  the  use  intended  to  be  made  of  the  correspond- 
ence— that  in  the  letters  addressed  by  Copland  to  Toulmin  about 
the  time  the  decree  in  that  suit  was  made,  there  is  not  the  slightest 
existence  of  allusion  to  such  a  contract.  He  is  endeavouring  to 
suggest  the  means  of  raising  money,  in  order  to  pay  off  what  is 
decided  by  the  decree,  and  to  comply  with  the  terms  of  the  decree ; 
and  his  letters  are  full  of  very  friendly  intimations,  and  although 
they  do  not  appear  to  be  the  letters  of  a  man  of  very  exalted 
education,  they  are  by  no  means  deficient  in  very  rational  and  just 
views  of  business.  It  is  therefore  very  remarkable  that  the  party 
who  would  be  most  interested  to  establish,  and  to  insist  on  such  a 
contract  if  it  existed,  does  on  no  occasion,  when  most  called  on  to 
do  so,  either  privately  or  publicly,  make  any  demonstration  that  he 
thought  or  conceived  that  such  a  contract  existed. 
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TouLMiN         But  now  comes  the  evidence  against  Mr.  Toulmin,  and  I  am  by 

Copland,     no  means  disposed  to  deny  that,  in  one  view  of  that  evidence,  it 
certainly  is  of  very  great  importance.    It  principally  consists  of 

[  '640  ]  the  testimony  of  two  witnesses,  who  *speak  to  conversations  with 
Toulmin,  and  Mr.  Toulmin's  own  afl&davit,  made  in  the  month  of 
January,  1814.  Now,  this  is  certainly  evidence  which  might  be 
used  with  considerable  effect  against  Mr.  Toulmin,  in  order  to  show 
that  he  had  made  such  a  contract  with  his  partner.  It  becomes 
me,  therefore,  to  weigh  the  evidence  on  both  sides,  and  to  consider 
whether  the  statement  made  by  Toulmin — taking  first  his  own 
affidavit — goes  directly  to  the  point  of  such  a  contract,  or  whether 
it  was  not  made  alio  intuitu  with  the  concurrence  of  his  partner  at 
that  time,  and  in  order  to  obtain  a  particular  object. 

Now,  from  looking  at  the  affidavit,  it  appears  to  me  that  he  was 
labouring  at  that  time  to  relieve  himself  from  what  he  thought  was 
the  attempt  on  the  other  side  to  impose  on  him  and  his  partner  the 
obligation  of  paying  those  balances,  although  they  had  received  no 
money  on  account  of  them  at  all ;  for  he  thought,  and  there  is 
some  plausibility  in  that  notion,  that  the  very  act  of  transferring 
the  balances  in  his  books,  and  making  those  parties  debtors  to  him 
and  Copland,  instead  of  making  them  debtors  to  the  old  firm,  was 
taking  on  themselves  the  liquidation  of  the  old  balances,  so  as  to 
give  Kichard  Toulmin's  committee  a  right  to  call  upon  them  for 
payment.  It  is  quite  plain  this  affidavit  was  framed  with  a  view 
to  resist  that.  He  first  states  a  conversation  he  had  with  the 
committees  of  the  lunatic ;  that  he  represented  to  them  that  the 
usual  course  of  business  made  it  necessary,  in  order  to  recover  those 
balances,  that  the  business  should  be  kept  in  the  new  house ;  that 
if  they  had  been  transferred  to  another  house,  and  they  and  he  had 
attempted  to  recover  those  balances,  many  of  the  persons  would 
have  been  unable  to  pay ;  that  their  ability  depended  on  their  prize- 
money  and  future  events,  which  those  who  wished  to  have  the 
balances  paid  ought  to  watch  for,  in  endeavouring  to  adjust  them ; 
nay,  that  it  was  impossible  to  expect,  without  bringing  immediate 

[  ♦641  ]  actions,  that  they  should  succeed ;  and  he  ^says,  the  committees 
and  their  solicitors  appeared  to  acquiesce  in  that  statement ;  and 
then  he  represents,  that  in  the  course  of  a  navy  agent's  business, 
it  is  always  usual  to  consider  that  the  payments  made  by  the  clients 
were  made  to  satisfy  new  advances,  before  they  were  applied  to  the 
old  balances.  He  says  that  is  the  course  of  business. 
Now,  on  that  I  should  think  Mr.  Toulmin  was  clearly  mistaken  ; 
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but,  in  urging  that,  he  goes  on  to  say  that  such  was  the  under-  Toulmin 
standing  between  himself  and  his  partner.  This  is  the  strongest  Copland. 
passage  against  him — but  it  is  observable  in  this  passage  he  does 
not  state  a  contract;  he  states  an  understanding.  Now,  if  this 
gentleman  had  an  opportunity  of  safely  swearing,  so  as  to  satisfy 
his  own  conscience,  that  a  specific  contract  existed  which  bound 
him  and  his  partner  to  each  other,  surely  there  was  no  reason  why 
he  should  not  have  stated  that  in  the  fullest  way.  He  would  have 
stated  it  was  agreed  positively,  as  the  very  terms  on  which  they 
formed  the  partnership,  that,  before  a  single  balance  was  trans- 
mitted into  the  books,  this  should  be  the  condition  of  it, — that  all 
new  advances  should  be  first  paid.  But  he  states  no  such  thing  as 
a  contract ;  he  only  states  it  as  an  understanding.  He  had  already 
stated,  in  the  first  part  of  his  affidavit,  that  he  understood  that  to 
be  the  general  course  of  trade ;  and  his  conscience  is  sufficiently 
satisfied  by  repeating  that  he  and  his  partner  had  that  understanding 
when  they  went  into  business. 

It  appears  to  me,  therefore,  that  the  effect  of  this,  supposing  it 
was  evidence  extracted  from  a  party  giving  it  reluctantly,  giving  it 
unwillingly,  would  be  very  important;  but  when  you  consider  it 
was  the  evidence  of  a  party  who  had  a  strong  interest  to  swear 
directly  to  a  contract,  if  such  a  one  existed,  his  omission  to  do  it, 
when  it  was  his  interest  to  have  set  it  up,  appears  to  me  a  very 
strong  argument  to  show  he  was  endeavouring  to  make  the  best 
possible  case  for  that  particular  object,  but  yet  that  he  *could  not,  [  ^642  ] 
with  a  safe  conscience,  go  far  enough  to  swear  to  the  contract, 
which  his  partner  now  says  actually  took  place  between  them,  and 
for  which  he  adduces  this  evidence  alone.  I  feel  that  if  a  jury  was 
to  investigate  this  case,  with  that  calm  deliberation  which  no  doubt 
they  would  do,  if  it  had  gone  to  be  tried  on  an  issue  before  them, 
that  argument  ought  to  have  great  weight  with  them.  It  is  very 
true  that  the  evidence  comes  from  the  adversary,  and  all  the 
evidence  of  an  adversary  undoubtedly  is  more  important  against 
him  than  evidence  coming  from  a  neutral  quarter.  That  is  very 
true,  but  then  it  is  evidence  coming  from  the  adversary  under 
circumstances  in  which  it  was  his  great  interest  to  have  stated, 
more  strongly  than  he  has  stated,  the  fact  you  want  to  prove.  It 
is  not  evidence  adduced  by  him  in  this  case,  where  the  controversy 
is  put  on  its  true  footing,  whether  such  a  contract  existed  between 
him  and  his  partner ;  but  it  is  used  by  him  in  a  case  where  it  was 
his  interest  to  establish  such  a  contract.     And  this  great  delicacy  in 
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TouLMiN  refraining  from  swearing  in  terms  to  such  a  bargain,  accompanied 
Copland,  with  the  circumstance  of  his  partner  himself  never  suggesting  it 
from  the  beginning  to  the  end  in  the  whole  transaction,  does,  I  own, 
appear  to  me  to  diminish  the  weight  of  this  testimony,  very  properly 
adduced  and  very  ingeniously  urged  by  the  counsel  who  supported 
it ;  but  it  appears  to  me  to  diminish  the  weight  of  it,  so  as  not  to 
make  even  an  even  balance  with  the  testimony  on  the  other  side. 

His  Lordship  then,  after  commenting  upon  the  evidence  of  the 
witnesses  who  spoke  to  the  conversations,  (which  he  characterized 
as  inconsistent  with  the  acts  of  the  parties,  and  not  called  for  by  any 
circumstance  naturally  leading  to  them),  and  after  adverting  to  the 
second  affidavit  of  Abraham  Toulmin,  which  he  said  only  applied 
to  particular  accounts,  and  not  to  accounts  of  officers  generally ,•- 
allowed  the  most  material  exception. 

Exception  allowed, 

[The  defendant  appealed  from  the  above  order,  as  well  as  from 
other  orders  made  in  the  same  cause,  to  the  House  of  Lords  as 
reported  in  7  CI.  &  Fin.  349.  The  material  part  of  the  judgment 
of  Lord  CoTTENHAM,  L.  C,  affirming  the  above  decision,  is  reported 
in  7  CI.  &  Fin.  pp.  375,  376,  as  follows :] 

1840.  ^^  ^  *^^  order  of  the  17th  of  December,  1836,  it  establishes  a 

June  1.       rule  for  taking  the  accounts  consistent  with  the  ordinary  course  of 

[  7  ciTfe  Fin.  business,  and  which  the  law  assumes  to  be  the  course  to  be  followed, 

375  ]  unless  there  be  proof  of  a  contrary  course  agreed  on  between  the 
parties.  Certain  debts  due  from  the  customers  of  the  house  to  the 
former  firm  of  Kichard  and  Abraham  Toulmin  were  by  agreement 
between  A.  Toulmin  and  Copland,  upon  the  formation  of  the  part- 
nership between  them,  transferred  into  the  books  of  the  new  firm 
of  Toulmin  and  Copland,  and  the  transactions  with  such  customers 
continued  as  before ;  monies  were  received  on  their  account,  and 
advances  were  made  to  them,  or  payments  made  on  their  account, 
without  a  distinct  appropriation  by  the  customers  paying  the 
money ;  at  least  that  is  the  general  course  of  business ;  in  some 
particular  instances  there  seems  to  be  a  particular  appropriation, 
but  generally  without  any  appropriation  by  the  customers  paying 
the  money,  or  any  agreement  between  the  parties  prescribing  a 
different  course  of  appropriating  the  monies  so  received  to  the 
earlier  debts.  What  then  is  the  proof  that  there  was  any  such 
agreement?  And  here  again  I  must  lay  aside  all  declarations 
imputed  to  A.  Toulmin,  which  are  not  stated  in  the  pleadings.     In 
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the  accounts  of  the  customers  the  old  and  new  debts  constitute  one  Toulmin 
account,  and  the  balance  struck  is  the  result  of  the  pending  Copland. 
account ;  but  it  is  said,  that  in  certain  proceedings  *between  [  '376  ] 
A.  Toulmin  and  the  estate  of  his  former  partner,  who  had  become 
a  lunatic,  he  had  represented  that  the  monies  so  subsequently 
received  were  to  be  first  applied  in  repaying  the  subsequent 
advances ;  but  it  will  be  found  by  the  objection  and  exception  of 
A.  Toulmin,  in  the  matter  of  the  lunacy,  that  he  endeavoured  to 
support  this  proposition — although  in  the  affidavit  he  states  the 
contract,  yet  when  he  brought  the  matter  before  the  Court  he 
endeavoured  to  support  the  proposition  on  the  ground  of  the  custom 
of  the  trade,  as  applicable  to  that  particular  business,  and  not  of 
any  special  contract  for  that  purpose.  But  the  decision  of  Lord 
Eldon  negatived  any  such  contract,  or  any  such  custom,  by 
deciding  that  as  between  those  two  branches  of  the  firm — no  doubt 
A.  Toulmin  being  the  nominal  party  as  between  himself  and  the 
estate  of  his  late  partner,  yet  there  was  abundant  [evidence]  to  show 
that  Copland  was  a  party  and  privy  to  the  proceedings  then  carried 
on — Lord  Eldon  decided  upon  the  evidence  in  that  case,  that  the 
monies  received  were  to  be  applied  in  payment  of  the  older  debts. 
He  therefore  negatived  the  two  grounds  set  up  for  a  contrary 
proposition,  namely,  that  either  by  the  custom  of  the  trade  or 
contract  it  was  to  be  applied  first  in  payment  of  the  advances  by 
the  subsequent  firm.  I  think,  therefore,  there  is  no  proof  of  any 
special  contract  or  any  particular  custom  of  the  trade  to  support 
the  proposition  contended  for  by  the  appellant,  and  the  general  rule 
of  law  is  against  it.  So  far,  therefore,  I  think  the  order  of  the 
17th  of  December,  1836,  is  correct. 


TOULMIN  V.  COPLAND  (No.  2).  mo. 

(3  Y.  &  C.  655—661 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  Eq.  5 ;  3  Jui\  1048  (1).)  -^^*. 

Upon  the  death  of  one  of  two  partners,  the  surviving  partner  continued  L  ^  ^'.^  ^' 
the  business,  and,  without  the  consent  of  the  executors,  took  upon  him- 
self certain  of  the  debts  due  to  the  firm ;  at  the  same  time  transferring 
the  accounts  of  those  debtors  to  new  books,  which  he  had  opened  on  his 
private  account.  He  also  transferred  to  the  new  books  the  accounts  of  the 
debtors  whose  debts  he  did  not  undertake.  He,  however,  swore,  in  con- 
junction with  an  accountant,  that  the  entries  made  in  the  new  books  for 
the  last  class  of  debtors  were  uniformly,  and  without  alteration,  transferred 
to  the  partnership  books,  which  were  open  for  the  executors'  insi)ection : 
Held,  tiat  he  must  produce  the  private  books  for  the  inspection  of  the 

(1)  See  the  preceding  case. 
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TouLMiN  executors,  in  order  to  show  the  entries  made  of  both  classes  of  debts :  of  the 

V*  first  class,  because  he  might  have  made  a  profit  of  the  debts  which  the 

COPLAND.  executors  had  a  right  to  share ;  and  of  the  second  class,  because  he  might 

have  made  an  improper  appropriation  of  the  payments  made  from  time  to 
time  in  their  discharge,  by  applying  those  pa3rments  in  discharge  of  his 
own  advances,  and  not  in  discharge  of  the  balance  due  to  the  partnership. 

The  defendant  having,  by  his  answers  and  examinations,  referred 
to  certain  new  books  which  had  been  opened  by  him,  for  the  pur- 
poses of  his  own  trade,  after  the  death  of  Abraham  Toulmin,  and 
having  admitted  that  he  had  opened  new  accounts  therein  with 
some  of  the  debtors  of  Toulmin  and  Copland;  and  the  Master 
having  certified  that  the  defendant  had  produced  the  partnership 
books,  but  not  the  new  books  of  which  the  plaintiffs  sought  the 
inspection,  and  that  he,  the  Master,  was  satisfied  with  the  pro- 
duction of  the  partnership  books,  an  exception  was  taken  to  the 
Master's  certificate  as  to  this  matter. 

In  support  of  the  exception,  the  affidavit  of  the  plaintiffs'  solicitor 
was  read.  It  stated  that,  on  taking  the  accounts  before  the  Master, 
some  of  the  items  in  the  account  of  the  defendant's  payments  being 
unsupported  by  the  usual  evidence,  it  was  proposed  by  the  defendant, 
and  acceded  to  by  the  deponent,  that  the  books  of  account  opened 
by  the  defendant,  since  the  death  of  Abraham  Toulmin,  should 
be,  and  they  were  accordingly  produced,  and  accepted  by  the 
deponent  as  evidence  of  the  defendant's  payments  on  account  of 
the  firm  of  Toulmin  and  Copland ;  that,  on  a  subsequent  occasion, 
it  was  agreed  before  the  Master,  after  some  discussion,  that  the 
deponent  should  see  such  of  the  accounts  in  the  new  ledgers  as 
contained  transfers  of  debts  due  to  the  firm  of  Toulmin  and 
Copland ;  that  the  deponent  accordingly  soon  afterwards  attended 
[  •656  ]  at  the  defendant's  counting-house,  and  inspected  *some  of  the 
accounts  in  the  new  ledgers  marked  A,  £,  and  C ;  that  the  accounts 
so  inspected  contained  transfers  from  the  accounts  of  Toulmin  and 
Copland  of  sums  due  to  that  firm,  but  that  none  of  the  monies 
appearing  to  have  been  received  by  the  defendant  on  account  of 
the  debts  so  transferred  were,  so  far  as  the  deponent  could  dis- 
cover, carried  to  the  credit  of  the  firm  of  Toulmin  and  Copland, 
or  entered  in  the  books  of  that  firm ;  that,  in  one  of  the  accounts 
so  inspected,  the  amount  therein  appearing  to  have  been  received 
on  account  of  Toulmin  and  Copland,  exceeded  the  amount  placed 
opposite  to  the  name  of  the  same  debtor  in  the  first  schedule  to 
the  defendant's  answer  and  examination,  and  that  such  excess  was 
not,  so  far  as  the  deponent  could  discover,  carried  to  the  credit 
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of  the  said  firm  of  Toulmin  and  Copland,  or  entered  in  their  books;  Toulmin 
that  the  defendant  afterwards  refused  all  further  inspection  of  his  Copland. 
books ;  that  the  deponent  verily  believed  the  said  Master  could  not 
take  the  accounts  referred  to  him  by  the  decree  without  the 
production  of  the  books  of  account  opened  by  the  defendant  since 
the  death  of  Abraham  Toulmin,  or  some  of  them ;  but  that  the 
Master  had  refused  to  grant  a  certificate  of  the  defendant's  default 
in  producing  the  same. 

On  the  part  of  the  defendant,  the  joint  affidavit  of  himself  and 
John  Harrison,  accountant,  was  read.  The  defendant,  after  stating 
that  he  had,  upon  the  death  of  Abraham  Toulmin,  opened  a  new 
set  of  books  on  his  own  account,  and  transferred  from  the  books 
of  Toulmin  and  Copland  to  such  new  books  the  several  debts  or 
sums  mentioned  in  the  first  schedule  to  his  answer  and  examina- 
tion, proceeded  to  allege  that  the  balances  so  transferred  were 
severally  correctly  transferred  and  transcribed;  the  sums  men- 
tioned as  due  from  the  different  customers  in  the  partnership  book. 
No.  6,  tallying  with  and  being  precisely  the  same  with  those 
entered  in  the  new  books  in  every  individual  instance,  both  as 
regarded  the  name  of  *each  client  and  the  amount  of  each  sum ;  [  *657  ] 
that  the  deponent  Copland  had  received  and  paid  monies  from  and 
to  various  persons,  customers  of  the  late  firm,  whose  debts  he  had 
not  transferred  to  his  own  private  account,  and  that,  for  the 
purpose  of  assisting  the  liquidation  of  the  debts  due  to  Toulmin 
and  Copland,  he  had  advanced  to  these  persons  various  sums  of 
money  in  anticipation  of  their  pay,  and  that  whenever  he  received 
any  sums  on  account  of  the  late  firm  of  Toulmin  and  Copland  from 
the  last-mentioned  class  of  debtors,  he  gave  credit  for  the  same  in 
the  said  partnership  books;  that,  in  the  opinion  of  both  the 
deponents,  the  new  books  opened  by  the  deponent  on  his  own 
account  did  not  in  any  way  tend  to  elucidate  the  accounts  of  the 
late  firm  of  Toulmin  and  Copland.  And  the  deponent  Copland 
protested  against  the  inspection  of  these  books,  on  the  ground  that 
they  were  private  books,  used  by  him  in  the  ordinary  course  of 
his  business. 

Mr.  Sijnpkinson  and  Mr.  Puller  for  the  exception  : 

The  defendant  now  admits  that  he  has  taken  upon  himself  the 
debts  mentioned  in  the  first  schedule,  although,  upon  a  former 
occasion,  when  he  was  called  upon  to  pay  the  money  received  by 
him  into  Court,  he  would  not  admit  even  that.     Now,  however, 
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TouLMiN  he  admits  that  he  has  taken  upon  himself  debts  of  some  portion 
CopLAio).  of  the  creditors  of  the  old  firm  to  the  amount  of  about  12,000i., 
and  that  he  has  received  about  11,000Z.  on  that  account.  The 
particulars  of  these  debts  he  has  included  in  his  first  schedule, 
and  these  he  has  carried  to  his  private  account.  On  the  other 
hand,  the  debts  which  he  did  not  choose  to  undertake,  he  has 
included  in  his  second  schedule,  and  has  not  carried  over  to  his 
private  account.  But  what  right  has  he  to  make  this  distinction  ? 
He  has  no  right  to  pick  and  choose  the  best  debts  for  himself.  He 
could  not  open  such  an  account  for  himself  without  the  authority 
[  •658  ]  of  the  executors  *of  Toulmin.  There  were,  no  doubt,  many  debts 
which  were  sure  of  being  settled  in  the  progress  of  time.  '  Has  he 
a  right  to  say,  I  will  take  those  debts  with  interest  at  5L  per  cent., 
with  annual  rests,  and  pay  41.  per  cent,  (the  usual  rate  of  interest) 
to  the  partnership  ?  Suppose  the  money  was  out  on  mortgage  at 
5/.  per  cent.,  could  he  take  the  difference?  If  not,  what  right  has 
he  to  refuse  the  inspection  of  books  which  show  how  the  difference 
was  employed?  Besides  it  is  material  to  know  when  the  debts 
were  paid.  The  plaintiff  is  not  bound  to  take  either  the  defendant's 
assertion  as  to  when  the  debts  were  paid,  or  Harrison's  opinion 
as  to  what  credits  are  to  be  attributable  to  the  partnership.  There 
can  be  no  doubt  that,  at  the  death  of  Toulmin,  his  representatives 
became  jointly  entitled  with  Copland  to  all  the  partnership  pro- 
perty, subject  to  the  payment  of  the  partnership  debts  ;  and  it  was 
not  competent  to  him  to  purchase  any  part  of  the  property  without 
their  consent.  As  a  partner,  he  had  a  right  to  receive  and  pay ; 
but  he  had  no  right  to  say — I  have  placed  myself  in  the  situation 
of  debtor  to  the  partnership,  and  will  not  tell  you  what  I  have 
received.  .  These  debts  are  partnership  property.  Suppose  he 
became  bankrupt,  we  should  have  lost  the  responsibility  of  the 
original  debtor :  Wedderlmrn  v.  Wedderburn  (i).  Besides,  it  is 
evident,  notwithstanding  the  statement  of  the  defendant  and  his 
clerk,  that  he  has  not  entered  all  the  monies  received  in  the 
partnership  books. 

Mr.  G.  Richards,  contra  : 

The  books  of  which  inspection  is  sought  are  the  private  books 

of  Mr.  Copland.     They  never  existed  during  the  partnership  of 

Toulmin  and  Copland,  but  were  made  after  that  partnership  was 

dissolved.     The  partners  have  had  credit  for  every  item  composing 

(1)  44  R.  E.  331  (2  Keen,  722). 
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the  12,000Z. ;  but  because  the  defendant  admits  *that  he  has  Toulmin 
entered  that  sum  in  his  private  books,  they  contend  they  have  a  Copland. 
right  to  see  what  he  has  done  with  it,  and  what  profits  he  has  [  *659  ] 
made  of  it.  That,  however,  is  in  effect  to  raise  the  question, 
whether  he  is  entitled  to  the  12,000Z.  or  not — a  question  which 
is  not  now  .before  the  Court,  and  which  has  never  been  raised  in 
this  suit.  What  are  the  facts  of  the  case?  Upon  the  death  of 
Toulmin,  the  concern  ought  in  strictness  to  have  been  sold  and 
the  accounts  taken.  Copland,  however,  carried  on  the  business 
for  the  purpose  of  giving  Toulmin's  representatives  what  it  would 
else  have  been  difficult  to  realise.  It  is  proved,  that,  if  he  had 
not  continued  the  business,  a  great  part  of  the  credits  would  have 
been  lost.  Then  arose  a  question  as  to  the  shares,  and  with 
reference  to  that  alone  the  bill  was  filed.  Under  these  circum- 
stances, and  in  a  suit  so  framed,  it  cannot  be  discussed  whether 
we  had  or  had  not  a  right  to  set  apart  this  fund :  that  may  be  the 
subject  of  another  suit,  but  is  not  determinable  in  this ;  and  there- 
fore there  is  no  pretence  for  inspecting  the  defendant's  books  as 
to  these  sums.  As  to  the  other  sums,  which  form  no  part  of  the 
12,000Z.,  it  is  clear  that  the  plaintiff  has  no  right  to  look  at  our 
books,  the  affidavit  of  Harrison  being  that  the  entries  there  are 
precisely  the  same  as  in  the  partnership  books. 

The  Lord  Chief  Baron  : 

The  first  question  is,  whether  or  not,  upon  the  facts  contained 
in  the  bill,  answer,  and  decree  in  this  suit,  the  Master  has  done 
right  in  excluding  from  his  view  the  books  relating  to  the  sums 
contained  in  the  first  schedule.  Mr.  Richards  says  the  object 
of  the  bill  was  simply  to  obtain  an  account  of  the  partnership 
dealings,  and  that  the  defendant's  mode  of  dealing  with  the  sums 
mentioned  in  that  schedule  is  not  within  the  purview  of  the  bill. 
Supposing  that  to  be  the  object  of  the  bill,  he  says,  that,  if  in  the 
course  of  the  cause  it  is  discovered  that  the  defendant  has  made 
a  profit  of  the  partnership  money,  the  plaintiffs  ought,  in  order 
to  obtain  *relief  on  that  head,  to  file  a  supplemental  bill.  Now,  [  ♦660  ] 
I  do  not  apprehend  that  what  the  plaintiff  asks  to  investigate  from 
the  books,  is  confined  to  what  profits  he  (the  defendant)  made  of  the 
partnership  monies.  The  bill  is  to  have  an  account  of  all  monies 
that  Mr.  Copland  has  received  and  paid  on  account  of  the  partner- 
ship ;  and  the  decree  directs  an  account  of  monies  so  received  and 
paid.     That  being  so,  is  it  satisfactory  for  Mr.  Copland  to  say — 
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TouLMiN  There  was  a  sum  of  12,000/.  due  to  the  partnership  at  the  death 
CopLAOT).  of  my  co-partner,  which  I  have  received,  and  I  am  willing  to 
charge  myself  with  it  ?  The  representatives  of  the  other  partner 
might  say — If  you  received  it,  we  wish  to  know  when  you  received 
it ;  but,  in  fact,  you  have  received  no  part  of  it,  but  it  has  been 
bearing  interest  at  51.  per  cent,  since  the  death  of  your  partner — 
you  have  no  right  to  purchase  the  advantage  of  it,  by  giving  us 
credit  for  it  at  4Z.  per  cent.,  retaining  to  yourself  the  excess  of 
interest  on  a  permanent  balance.  Therefore,  on  the  terms  of  the 
decree,  this  is  not  a  sum  received.  By  the  defendant's  own  con- 
fession, it  is  a  sum  given  credit  for  as  if  he  had  received  it ;  but 
the  plaintiffs  say,  they  have  a  right  to  know  the  time  and  mode 
of  its  reception.  All  that  appears  on  the  partnership  books  is, 
that  on  a  certain  day  he  gives  them  credit  for  certain  sums ;  but 
when,  and  where,  and  how  the  sums  were  had,  nothing  will  show 
but  his  own  private  books.  Therefore  I  think  the  Master  should 
have  allowed  the  inspection  of  the  books. 

Then,  as  to  the  second  class  of  debtors.  The  defendant  says — 
I  transfer  to  my  own  individual  account  a  number  of  accounts 
of  monies  due  from  certain  customers  to  the  firm,  and  for  those 
I  consider  myself  a  debtor  to  the  firm.  But  there  are  certain 
other  customers  whose  debts  I  have  not  transferred  to  my  own 
account.  I  have,  however,  opened  a  new  account  for  those  creditors, 
containing  a  balance  due  to  the  partnership  as  before.  I  have, 
it  is  true,  received  from  them  divers  sums  on  various  occasions, 
[  *66i  ]  all  which  I  have  entered  in  my  own  private  ledger ;  but  I  *have 
also  entered  them  in  the  partnership  books,  and  consequently  the 
entries  in  the  partnership  books  ought  to  satisfy  you.  The  first 
observation  to  be  made  on  that  is,  that  the  circumstances  present 
a  case  of  considerable  suspicion.  In  the  selection  of  accounts  he 
has  chosen  to  keep  the  old  partnership  credits  as  he  found  them, 
where  the  accounts  of  the  debtors  are  bad ;  but  he  has  taken  upon 
himself  the  debts  where  the  accounts  are  good.  That  requires 
some  explanation ;  and  the  explanation  may  be  gained  by  seeing 
how  he  dealt  with  the  new  account  in  his  own  private  books.  If 
he  had  said  that  he  kept  a  separate  account  of  these  debts,  which 
was  to  be  found  in  his  ledger,  and  that  he  was  ready  to  show  that 
account  as  it  stood  in  his  books,  the  effect  of  that  might  be  to  show 
that  the  other  books  had  nothing  to  do  with  it.  But  the  affidavit 
admits  that  the  other  books  contain  the  mode  of  his  dealing  with 
this  class  of  customers.     Then,  when  I  consider  the  point  which 


VOL.  LI.]     1839.    EX.  EQ.     3  YOUNGE  &  COLL.  661.  485 

I  have  already  determined  on  another  occasion,  that  he  had  no      Toulmin 

right  to  consider  payments  made  to  him  as  payments  made  on     Copland. 

a  fresh  account,  to  meet  the  advances  made  by  him,  it  follows, 

that,  although  it  may  be  true  that  he  has  not  transferred  to  his 

debit  the  debts  of  the  customers  of  the  second  class,  yet  it  may 

also  be  true  that  he  has  rendered  to  the  customers,  first,  an 

account  containing  the  old  account,  and  then  a  new  account ;  and 

that  he  has  applied  the  money  paid  in  by  them  in  satisfying  his 

own  advance  before  he  has  applied  it  in  reducing  the  old  balance. 

Now,  it  may  appear  from  these  accounts,  that  he  ought  to  have 

transferred  it  to  the  credit  of  the  firm  at  an  earlier  period.     It 

seems  to  me,  that,  in  the  inquiry  already  directed,  we  ought  to  see 

when  and  in  what  manner  he  has  received  these  monies.  Therefore, 

I  think  the  Master  ought  to  have  admitted  these  books  also. 

Exception  allowed. 


DIXON  V.  BUTLER  (I).  isso. 

^  '                                                Dee,  5,  21. 
(3  Y.  &  C.  677—682.)  L 

A  testatrix  bequeathed  a  sum  of  money  to  trustees  in  trust,  in  case  the  *-  -' 
inhabitants  of  the  parish  of  A.  should,  within  seven  years  after  her  death, 
build  a  church  within  the  said  parish,  to  pay  and  apply  the  said  sum  as 
they  should  think  fit,  for  and  towards  defraying  the  costs  and  expenses  of 
building  and  erecting  such  church :  Held,  that  the  bequest  was  valid  within 
the  Statute  of  Mortmain. 

And,  at  all  events,  where  the  sum  so  bequeathed  does  not  exceed  oOO^, 
and  the  testator  appears  to  have  survived  the  making  of  the  will  more  than 
three  months,  the  bequest  is  good,  within  the  stat.  43  Qeo.  III.  c.  108, 
sect.  1. 

Elizabeth  Bbavan,  by  her  will  dated  the  10th  of  April,  1888, 
after  disposing  of  her  household  furniture  and  other  effects,  gave 
and  bequeathed  as  follows :  And  I  do  hereby  direct  that  the  said 
Thomas  Butler  and  John  Slack,  my  said  executors,  do  and  shall 
appropriate  and  set  apart  out  of  my  personal  estate,  and  invest 
in  some  or  one  of  the  public  stocks  or  funds  of  Great  Britain,  *or  [  ♦678  ] 
on  good  or  sufficient  mortgage  security  or  securities,  the  sum  of 
500/.,  and  do  and  shall  stand  possessed  of  the  same,  and  the 
interest,  dividends,  and  annual  produce  thereof  upon  the  trusts 
hereinafter  mentioned;  that  is  to  say,  upon  trust,  that  in  case 
the  inhabitants  of  the  township  of  Abram,  in  the  said  county, 

(1)  See  now  the  Mortmain  and  Charitable  Uses  Act,  1891 ;  and  see  Pratt  v. 
Harvey,  L.  K.  12  Eq.  544,  25  L.  T.  200. 

28—2 
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Dixon  shall,  within  the  space  of  seven  years  next  after  my  decease, 
BuTLEB.  erect,  build,  and  finish  a  church  or  chapel  within  Abram  afore- 
said, founded  on  the  principles  of  the  Established  Church  of 
England,  and  procure  the  same  to  be  consecrated  by  the  Bishop 
of  the  diocese  for  the  time-being ;  to  pay  and  apply  the  said  sum 
of  5002.  and  the  interest,  dividends,  and  annual  produce,  which, 
from  the  time  of  my  decease  until  such  church  shall  be  built  and 
consecrated,  shall  have  accrued,  as  they  shall  think  fit,  for  and 
towards  defraying  the  costs  and  expenses  of  building  and  erecting 
such  church  or  chapel;  and  in  case  the  inhabitants  of  the  said 
township  of  Abram  shall  not  build  such  church  or  chapel,  within 
the  space  of  seven  years  next  after  my  decease,  then  I  direct  that 
the  said  sum  of  500Z.,  and  the  stocks,  funds,  and  securities  in  or 
upon  which  the  same  shall  be  invested  shall  sink  into  and  become 
part  of  my  personal  estate.  And  in  the  next  place  I  do  hereby 
further  direct  that  my  said  executors  do  and  shall  appropriate, 
and  set  apart  out  of  my  personal  estate,  and  invest  the  same  in 
some  or  one  of  the  public  stocks  or  funds  of  Great  Britain,  or  on 
good  and  suflScient  mortgage  security  or  securities,  the  further  sum 
of  200Z.,  and  do  and  shall  stand  possessed  of  the  same,  and  the 
interest,  dividends,  and  annual  produce  thereof,  upon  the  trusts 
hereinafter  mentioned ;  that  is  to  say,  upon  trust  that  in  case  the 
said  inhabitants  of  the  said  town  of  Abram  shall  build  and  finish 
such  church  or  chapel,  and  procure  the  same  to  be  consecrated 
in  manner  aforesaid,  to  pay  the  interest,  dividends,  and  annual 
produce  of  the  said  sum  of  200/.  to  the  officiating  minister  of  such 

[  *679  ]  church  or  chapel,  for  *the  time  being,  to  and  for  his  own  use  and 
benefit.  And  in  case  the  said  inhabitants  of  Abram  shall  not  build 
such  church,  within  the  said  space  of  seven  years  next  after  my 
decease,  and  I  shall  not  before  my  decease  have  legally  and  effectually 
conveyed,  settled,  and  assured  my  undivided  moiety  in  the  cottage 
and  hereditaments  situate  in  London  aforesaid,  now  in  the  posses- 
sion of  Miss  Mawdsley,  in  trust  for  the  benefit  of  the  Master  of 
Abram  School  built  by  me,  then  that  my  said  trustees  or  trustee, 
for  the  time-being,  do  and  shall  invest  the  interest,  dividends,  and 
annual  produce,  which  shall  have  accrued  and  accumulated  from 
and  after  my  decease,  before  the  expiration  of  seven  years,  and 
do  and  shall  stand  possessed  of  such  sum  of  money  which  shall 
have  so  accrued,  and  the  said  sum  of  200Z.,  and  the  stocks,  funds, 
and  securities  in  or  upon  which  the  same  shall  be  invested,  in 
trust  to  pay  the  interest,  dividends,  and  annual  produce  thereof  to 
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the  master  for  the  time  being  of  the  said  school.     And   subject        dixon 
to  the  trusts  hereinbefore  declared  of  the  said  sum  of  200Z.,  and      butler. 
the  interest,  dividends,  and  annual  produce  of  the  accumulations 
thereof,  I  do  hereby  declare  and  direct  that  the  same  shall  be  part 
of  my  personal  estate  and  be  disposed  of  accordingly. 

The  testatrix  died  in  December,  1838.  In  1886  a  committee 
was  formed,  and  subscriptions  raised,  for  building  the  church, 
and  in  October,  1887,  a  piece  of  land  which  had  been  purchased 
by  the  committee  for  the  site  of  the  intended  church,  was  duly 
conveyed  to  them  by  bargain  and  sale  enrolled  in  the  Court  of 
Chancery.  The  church  was  built  on  this  land  in  the  year  1887, 
and  consecrated  in  June,  1888. 

The  subscriptions  which  had  been  received  by  the  committee, 
having  been  in  fact  raised  for  the  endowment  as  well  as  the 
building  of  the  church,  but  the  whole  having  been  expended  for 
the  building,  on  the  faith  that  the  ^bequest  of  the  testatrix  would  [  *680  ] 
be  applied  to  reimburse  the  endowment  fund,  a  petition  was  now 
presented  by  the  executors  in  this  cause,  (which  was  instituted  for 
administering  the  will  of  the  testatrix),  praying  for  liberty  to  apply 
the  fund  in  which  the  5002.  was  invested,  in  discharge  of  the 
monies  so  borrowed  for  building,  and  that  the  funds  in  which 
the  200Z.  was  invested  might  be  applied  to  the  purposes  directed 
by  the  will. 

The  only  question  was,  whether  the  bequests  of  500/.  and  200L 
were  good  within  the  Mortmain  Act  (i). 

Mr.  Purvis  for  the  petition. 

Mr.  Sutton  Sharpe  for  some  of  the  defendants. 

Mr.  Wray  for  others  of  the  defendants. 

AlDERSON,  B.  :  Dee.  21. 

The  only  question  in  this  case  is,  whether  these  bequests  are 
void  by  reason  of  the  Statute  of  Mortmain. 

It  seems  agreed,  that,  if  a  testator  give  money  to  trustees  to 
build  a  church,  or  school,  or  almshouse,  the  natural  meaning  of 
the  word  "build,"  includes  not  merely  the  expending  the  money 
in  making  the  erection  itself,  but  the  purchasing  of  land  on  which 
such   erection  is  to  be  made;    and   that  the  doctrine  of  Lord 

(1)  9  Geo.  11.  c.  36. 
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Dixon       Hardwicke,  that,  if  the  trustees  could  obtain  the  land  by  gift  from 

Butler,  a  third  person,  the  bequest  might  be  good,  cannot  be  supported. 
Lord  Eldon,  in  The  Attorney-General  v.  Parsons  (i),  expressly  so 
rules,  and  says,  that,  if  a  testator  directs  a  school  to  be  built,  and 
does  not  himself  advert  by  words  in  his  will  to  a  purpose  that  the 
land  is  to  be  acquired  otherwise  than  by  purchase,  the  inference 

[  •681  ]  is,  that  he  *meant  it  to  be  acquired  by  purchase,  and  that  the 
bequest  is  void.  By  "  purchase,"  here.  Lord  Eldon  clearly  means 
"purchase  out  of  the  fund  bequeathed  for  building."  The  same 
rule  was,  in  substance,  laid  down  by  the  Mastbr  op  the  Rolls  in 
The  Attorney-General  v.  Davies  (2),  where  the  bequest  was  to  a 
person  or  body  corporate,  in  order  to  induce  them  to  give  the  land ; 
that  is  treated  as,  in  truth,  a  purchase  of  the  land  from  them ;  and 
the  bequest  was  held  void.  But,  I  apprehend,  where  a  testator 
gives  money  to  be  laid  out  on  land  already  purchased  by  others 
for  such  building  or  on  land  to  be  given  by  a  third  person  for  that 
purpose,  and  the  trustees  have  only  authority  to  lay  out  the  money 
in  building  on  such  land  so  procured,  and  cannot  employ  it  in 
procuring  such  land,  the  bequest,  if  such  an  object  appear  clearly 
from  the  language  used  in  the  testator's  will,  is  good.  For  then 
the  word  "build"  is  not  to  be  taken  in  its  extended  sense  as 
including  the  purchase  of  the  land,  but  is  by  the  language  of  the 
testator  applied  specially  to  the  mere  cost  of  erecting,  as  contra- 
distinguished from  procuring  the  land  on  which  such  erection  is  to 
take  place. 

This  is,  I  think,  the  result  of  all  the  cases  on  this  point,  and  the 
true  reading  of  the  Statute  of  Mortmain. 

Now,  let  us  apply  this  rule  to  the  facts  of  the  present  case : 
There  is  a  bequest  of  500Z.  to  trustees ;  and  it  states  the  con- 
dition to  be,  that,  if  within  seven  years,  the  inhabitants  of  Abram 
shall  erect,  build,  and  finish  a  church  or  chapel,  and  procure  the 
same  to  be  consecrated,  the  trustees,  as  they  shall  think  fit,  shall 
appropriate  the  money  with  its  intermediate  interest  for  and 
towards  the  defraying  the  costs  and  expenses  of  building  and 
erecting  such  church  or  chapel. 

[  ♦682  ]  Now,  here,  the  church  is  to  be  finished  and  consecrated  *before 

any  part  of  the  money  is  to  be  laid  out ;  the  land  must,  therefore, 
have  been  purchased,  and  must  have  been  finally  dedicated  to  the 
church ;  or  otherwise  the  church  would  not  be  consecrated ;  and, 
thereupon,  the  trustees  are  to  apply,  not  at  all  events  and  generally, 
(1)  7  R.  E.  22  (8  Ves.  186).  (2)  7  R,  R  295  (9  Ves.  535). 
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but  as  they  shall  think  fit,  the  money  bequeathed  for  and  towards       Dixon 

the  expenses  of  building  and  erecting  the  church.     I  think  this      butleb. 

does  not  devote  the  money  to  the  purchase  of  the  land,  but  gives 

the  trustees  an  option  of  contributing  towards  the  assistance  of  the 

inhabitants  in  the  erecting  a  church  on  land,  which  they,  the 

inhabitants,  at  their  own  costs,  were  previously  to  procure.     And 

if  the  trustees  have  any  option  to  do  one  of  two  things,  and  that 

one  be  legal,  the  cases  seem  to  establish  that  they  may  do  so, 

and  that  such  a  bequest  would  not  be  void.    As,  where  they  are 

to  vest  the  money  either  in  land  or  in  the  funds,  the  bequest  is 

good. 

I  should,  therefore,  probably  have  come  to  the  conclusion  that 
this  was  a  valid  bequest,  and  that  the  second  bequest  also  was 
good,  even  if  it  were  dependent  on  the  first.  But  I  think  the 
second  bequest  is  not  dependent  on  the  first,  and  may  well  stand, 
even  if  the  first  failed. 

Lidependently  of  the  above  considerations,  however,  I  apprehend 
that  the  statute  43  Geo.  III.  c.  108,  s.  1,  makes  the  first  bequest 
valid.  For  here  the  bequest  is  for  a  church,  amounts  only  to 
500Z.,  and  the  testatrix  survived  the  making  of  the  will  more  than 
three  months. 

The  two  bequests  must  be  declared  good,  and  the  costs  must  fall 
on  the  personal  estate  of  the  testatrix. 

Order  accordingly. 


EEEVES  V.  CKESWICK.  im». 

Bee,  29. 
(3  Y.  &  C.  715—716.)  

Principles  on  which  the  Court  will  direct  the  apportionment  of  the         L  '^''  J 
expenses  of  the  renewal  of  leases  for  lives  as  between  tenant  for  life  and 
remaindermen. 

The  testatrix  in  this  cause  devised  certain  freehold  and  copy- 
hold property,  held  on  two  leases  for  lives  under  the  Dean  and 
Chapter  of  the  Cathedral  Church  at  Wells,  to  the  plaintiffs,  in 
trust  for  the  defendant  Eleanor  Jane  Creswick,  the  wife  of  the 
defendant  George  Creswick,  for  her  life,  with  remainder  to  her 
children  absolutely. 

The  testatrix  was  herself  one  of  the  cestui  que  vies  in  each  of 
the  leases.  Upon  her  decease  there  remained  only  one  cestui  que 
vie  surviving  in  each  lease,  such  cestui  que  vies  being  much  more 
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Reevis  advanced  in  life  than  Eleanor  Jane  Creswick.  It  became  necessary, 
Cbbbwiok.  therefore,  in  order  to  give  the  children  of  Mrs.  Creswick  any  chance 
of  deriving  benefit  from  the  limitations  in  their  favour,  that  the 
leases  in  question  should  be  renewed.  There  being,  however,  no 
funds  provided  for  this  purpose  by  the  testator's  will  (i),  the  only 
means  of  meeting  the  expenses  of  the  renewal  was  by  raising  the 
required  amount  on  mortgage  of  the  renewed  leases  themselves. 
The  children  of  Mrs.  Creswick  being  all  infants,  the  bill  was 
consequently  filed  by  the  trustees  to  obtain  the  sanction  of  the 
Court  to  a  mortgage  of  the  property,  and  its  direction  as  to  the 
.  apportionments  of  the  charges  between  the  tenant  for  life  and 
the  persons  entitled  in  remainder. 

The  cause  coming  on  for  further  directions  upon  the  Master's 
report,  the  scheme  of  raising  the  required  sum  upon  mortgage 
of  the  property  was  approved  of,  and  it  being  declared  that  the 
charge  ought  to  be  apportioned  between  the  tenant  for  life 
and  the  individuals  entitled  in  remainder,  in  proportion  to  the 
benefits  they  would  respectively  derive  from  the  renewal  of  the 
leases,  the  following  arrangement,  which  had  been  submitted 
to  be  approved  by  the  Master,  was  directed  to  be  carried  into 
effect. 
[  716  J  The  period  of  enjoyment  of  the  property  by  the  tenant  for  life, 

under  each  of  the  old  leases,  being  the  joint  duration  of  her  own 
life  and  that  of  the  then  surviving  cestui  que  vie  named  in  such 
lease,  and  the  period  of  her  enjoyment  of  the  property  under  each 
corresponding  renewed  lease  being  in  like  manner  the  joint  dura- 
tion of  her  life  and  those  of  the  new  cestui  que  vies,  or  the  longest 
liver  of  them — the  difference  between  the  values  of  the  estates  for 
these  two  periods,  gave  the  benefit  derived  by  the  tenant  for  life 
from  the  renewals  in  question.  The  residue  of  the  increased  value 
of  the  property  necessarily  expressed  the  benefit  derived  from  the 
renewals  by  Mrs.  Creswick's  children.  Calculations  were  accord- 
ingly made  by  the  actuary  of  an  insurance  office,  upon  the  above 
principles,  of  the  benefit  derived  by  the  respective  parties  from  the 
renewal  of  each  lease ;  and  the  fines  and  expenses  of  renewal  being 
divided  in  the  proportions  so  ascertained,  the  total  amount  which 
(in  conformity  with  the  declaration  before  mentioned)  thereupon 

(1)  The  will,   however,   authorized  the  renewed  lease  *'or  by  mortgage 

the  trustees  to  raise  money  for  this  thereof:"  see  Lewin  on  Trusts,  10th 

purpose  "  out  of  the  rents,  issues  and  ed.,  p.  428. — 0.  A.  S. 
profits  of  the  premises  "  comprised  in 
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appeared  to  fall  to  the  share  of  the  tenant  for  life,  was  directed  Beeves 
to  be  insured  upon  her  own  life,  for  the  purpose  of  providing,  cbeswick. 
upon  her  decease,  for  the  payment  of  a  corresponding  part 
of  the  principal  of  the  mortgage-debt  to  be  raised  upon  the 
property.  The  policy  of  insurance  was  ordered  to  be  assigned  to 
the  mortgagee,  and  directions  were  given  for  paying  the  premiums 
on  the  policy,  and  for  keeping  down  the  interest  on  the  entire 
mortgage-debt  out  of  the  annual  rents  and  profits  of  the  estates. 

The  costs  of  the  suit  were  also  apportioned  between  the  parties, 
in  proportion  to  the  benefits  so  calculated  to  be  derived  by  them 
from  the  renewals. 

Mr.  Thomas  Turner  for  the  plaintiffs. 

Mr,  Measiter  for  the  defendants. 

Alderson,  B.,  adjudicante. 


IN    THE    COURT    OF    EXCHEQUER 


LANCA8TEE  v.  WALSH  (1).  i^ 

(4  Meeaon  &  Welsby,  16—24 ;  S.  C.  1  H.  &  H.  258;  7  L.  J.  (N.  S.)  Ex.  209.)         Exch,  of 

Pleas. 
A  party  who  had  been  robbed  of  bank  notes  put  forth  a  hand-bill,  r  le  1 

wherein  it  was  stated,  that  **  whosoever  would  give  information  whereby 
the  same  might  be  traced,  should,  on  conviction  of  the  parties,  receive  a 
reward  of  20/. :  "  Held,  that  the  only  person  entitled  to  the  reward  was  he 
who  first  gave  information  by  which  the  notes  were  traced  to  the  robbers, 
so  as  to  ensure  their  conviction  :  and  that  it  was  not  necessary  that  such 
information  should  be  communicated  to  the  party  robbed,  if  it  was  given  to 
a  person  authorized  to  receive  it,  and  to  act  upon  it  in  the  apprehension  of 
the  offenders ;  as  to  a  constable. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
defendant,  on  the  29th  July,  1835,  printed  and  published  a  certain 
advertisement,  by  which  it  was  stated,  that  on  Saturday  night  then 
last,  two  Bank  of  England  notes,  one  for  502.,  dated  June  80th,  and 
one  for  302.,  dated  June  18th,  and  other  monies,  had  been  and 
were  stolen  from  the  person  of  the  defendant,  therein  described  of 
Halifax,  while  on  his  way  home ;  and  that  the  defendant  did  thereby 
promise,  that  whoever  would  give  information  by  which  the  same 

(1)  Cited  in  judgment.  Bent  v.  The  Waktfield,  &c.  Bank  (1875)  4  C.  P.  D. 
1,  4.— E.  C. 
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Lancaster  might  be  traced,  should,  on  conviction  of  the  parties,  receive  a  reward 
Walsh.  of  20Z.  on  application  to  him  the  defendant :  and  the  plaintiff  in  fact 
said,  that  he,  confiding  in  the  said  promise  and  midertaking  of  the 
defendant,  afterwards,  to  wit,  on  &c.,  did  give  information  by  which 
the  said  notes  and  monies  were  traced,  and  did  give  information  of, 
and  discover  and  trace,  one  Benjamin  Dyson,  to  the  defendant,  to 
be  the  party  to  the  said  offence,  as  in  the  said  advertisement  men- 
tioned ;  and  the  said  Benjamin  Dyson  afterwards,  to  wit,  on  &c., 
was  committed  to  prison  to  answer  for  the  said  offence  :  and  after- 
wards, at  the  General  Sessions  of  Oyer  and  Terminer  and  general 
gaol  delivery  holden  in  and  for  the  county  of  York,  on  the  27th  day 
of  February,  1836,  the  said  Benjamin  Dyson  was  in  due  manner 
and  by  due  course  of  law  convicted  of  the  said  offence ;  of  which 
said  several  premises  the  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice,  and  the  plaintiff  did  then  apply 
to  the  defendant  for  the  said  sum  of  20/.,  so  being  such  reward  as 
aforesaid ;  by  means  of  which  said  premises  the  defendant  became 
liable  to  pay  to  the  plaintiff  the  said  sum  of  20/.,  when  he  should 
be  thereunto  afterwards  requested,  &c.  &c.  There  were  also  counts 
for  work  and  labour,  and  on  an  account  stated. 
[  17  ]  The  defendant  pleaded  to  the  first  count :  1st,  that  the  plaintiff 

did  not  give  information  in  manner  and  form  as  in  the  declaration 
mentioned ;  2nd,  that  the  said  notes  and  monies  were  not  traced  by 
the  information  so  given  by  the  plaintiff  in  manner  and  form  as  in 
the  declaration  mentioned ;  3rd,  that  although  the  plaintiff  did 
give  the  information  in  the  first  count  mentioned,  yet  that  another 
person,  to  wit,  one  James  Illingworth,  together  with  the  plaintiff, 
gave  the  said  information ;  without  this,  that  the  plaintiff  alone  gave 
the  said  information,  in  manner  and  form,  &c.  To  the  other  counts 
the  defendant  pleaded  non  asaumpait :  and  issues  were  joined  on  all 
these  pleas. 

At  the  trial  before  Patteson,  J.,  at  the  last  Yorkshire  Assizes,  the 
facts  appeared  to  be  as  follows :  On  the  25th  of  July,  1835,  the 
defendant  was  robbed  on  the  highway,  near  Halifax,  by  three  or 
four  men,  of  notes  and  money  to  the  amount  of  90/. ;  and  the  next 
week  he  inserted  the  following  advertisement  in  a  Halifax  newspaper, 
and  put  forth  handbills  in  the  same  terms  : 

"  Twenty  Pounds  Eeward. 

"Whereas,  on  Saturday  night  last,  two  Bank  of  England  notes, 
one  for  50/.,  dated  June  30th,  No.  19,994,  and  one  for  30/.,  dated 
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June  18th,  No.  5,148,  and  other  monies,  were  stolen  from  the  person    Lanoastbb 
of  Mr.  Richard  Walsh,  of  Halifax,  on  his  way  home :  whoever  will       walsh. 
give  information  by  which  the  same  may  be  traced,  shall,  on  con- 
viction of  the  parties,  receive  the  above  reward,  on  application  to  the 
said  Richard  Walsh.— Halifax,  July  29th,  1835." 

On  the  1st  of  August,  one  Brigg,  the  deputy  constable  of  Brad- 
ford, wrote  the  following  letter  to  Brierley,  a  constable  at  Halifax  : 
**  I  have  heard  this  morning  who  the  party  was  that  robbed  Mr. 
Walsh,  and  if  he  can  prove  the  number  of  the  notes,  I  think  it 
possible  to  make  it  *out."  On  this  letter  being  offered  in  evidence  [  *18  ] 
for  the  defendant,  the  plaintiff's  counsel  objected  that  it  was  inad- 
missible, as  being  no  part  of  the  res  gesta:  the  learned  Judge 
however  admitted  it.  It  further  appeared  that  Brigg  had  received 
the  information  to  which  his  letter  referred  from  one  Clark,  to  whom 
Benjamin  Dyson  had  confessed  that  he  was  a  party  to  the  robbery, 
and  that  a  30Z.  note  was  among  the  property  stolen.  Clark  was 
called  for  the  defendant  (Brigg  being  prevented  from  being  a  witness 
by  an  accident)  and  proved  the  confession  to  him  by  Dyson,  and  his 
communication  of  it  to  Brigg.  Before  that  communication,  James 
Illingworth,  the  constable  of  Wakefield,  had  discovered  that  the 
notes  had  been  cashed  at  the  WaJ^efield  Bank,  and  had  taken  into 
custody  the  parties  who  presented  them  for  payment,  who,  however, 
were  not  the  actual  robbers.  On  the  4th  of  August,  the  plaintiff 
gave  the  defendant  information  of  Dyson  being  a  party  to  the 
robbery.  On  the  5th,  Brigg  verbally  communicated  to  Illingworth 
the  information  he  had  received :  and,  on  the  14th,  Dyson,  who 
had  absconded  in  the  meantime,  was  apprehended  by  Brigg,  and 
at  the  next  York  Assizes,  was  arraigned  for  and  pleaded  guilty  to 
the  robbery.  On  this  evidence,  the  learned  Judge  left  it  to  the  jury 
to  say  whether  any  information  had  been  given,  previously  to  that 
given  by  the  plaintiff,  which  could  lead  to  the  tracing  of  the  notes 
to  the  party  who  stole  them  ;  expressing  his  opinion  that  the  person 
entitled  to  the  reward  was  he  who  gave  information  whereby  the 
property  was  traced  to  the  offenders,  not  he  who  merely  traced 
where  it  was.  The  jury  found  a  general  verdict  for  the  defendant, 
and  the  learned  Judge  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict  for  him  on  the  first  and  third  issues. 

In  Easter  Term,  Alexander  obtained  a  rule  nisi  accordingly, 
and  also  for  judgment  non  obstante  veredicto  on  the  second 
issue. 
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Lancaster  Cressivell  and  Addison  now  showed  cause: 

Walsh.  The  direction  of  the  learned  Judge  was  correct,  and  the  verdict 

ought  to  stand.  The  argument  advanced  on  the  part  of  the  plaintiff 
must  be,  not  merely  that  the  first  person  who  gives  information 
whereby  the  property  is  traced,  but  that  any  person  who  gives  such 
information  at  any  time,  is  entitled  to  the  reward.  If  that  were  so, 
the  party  might  have  to  pay  many  sums  of  20Z.  instead  of  one :  but 
it  is  plain  the  advertisement  contemplates  the  payment  of  one 
single  sum  only.  In  Fallick  v.  Barber  (i),  where  a  reward  was 
offered  in  similar  terms  to  any  party  who  should  give  information 
where  a  stolen  child  was,  Baylby,  J.,  says,  "  The  party  promising 
to  pay  the  reward,  which  consisted  of  one  entire  sum,  could  only  be 
liable  to  one  action  at  the  suit  of  the  person  who  gave  the  informa- 
tion whereby  the  child  was  restored  to  its  parents."  And  the 
meaning  of  this  advertisement  plainly  was,  not  that  the  party,  in 
order  to  entitle  himself  to  the  reward,  should  give  information 
whereby  the  notes  might  be  traced,  but  that  he  should  receive  it 
who  gave  information  whereby  they  were  traced.  Then  it  was 
proved  that,  previously  to  the  communication  made  by  the  plaintiff, 
information  had  been  given  to  the  constable  who  was  the  offender, 
and  the  jury  have  in  effect  found  that  he  was  apprehended  by 
the  constable  in  consequence  of  that  information,  and  not  of  the 
plaintiff's. 

(Parke,  B.  :  The  plaintiff's  argument  is,  that  the  handbill 
means  that  information  should  be  given  to  the  defendant  himself, 
whereas  the  previous  information  by  Clark  was  given  only  to  the 
constable.) 

That  cannot  be  material ;  it  is  sufScient  if  it  be  given  to 
a  party  authorized  to  receive  it,  and  to  act  upon  it  in  the 
pursuit  and  apprehension  of  the  offender.  Had  it  been  first 
communicated  to  the  defendant,  he  must  have  applied  to  the 
constable. 

(Aldbrson,   B.  :    It    must    certainly   mean    information    given 
[  ^20  ]        *to  a  party  authorized  to  receive  and  act  upon  it.     Suppose  the 
defendant    himself    had    left    the    country  after   publishing    the 
advertisement  ?) 

Then  it  is  said  that  the  plaintiff  is  entitled   to   judgment  non 

(1)  1  M.  &  S.  108. 
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obstante  veredicto  on  the  second  plea,  for    hat  it  is  consistent  with    Lakcastbb 

that  plea  that  the  plaintiff  gave  the  first  information  whereby  (in       walsh. 

the  terms  of  the  advertisement)  the  notes  might  be  traced,  although 

the  defendant  acted  on  other  knowledge.     But  the  declaration 

alleges   that  the  plaintiff  gave   information   whereby  the    notes 

were  traced,  and  also   gave  information  of  and   discovered  the 

offender :  and  the  plea  traverses  the  first  branch  of  that  allegation. 

The  plaintiff  chooses  to  aver  that  he  gave  information  whereby  the 

notes  were  actually  traced,  and  the  plea  is  a  simple  denial  of  that 

allegation. 

(Parke,  B.  :  You  only  take  issue  on  his  allegation — in  whatever 
sense  he  alleges  it,  you  deny  it.  If  it  be  an  immaterial  traverse, 
his  declaration  is  bad.  It  does  not  say  **  by  which  the  notes  and 
monies  might  have  been  and  were  traced.'*) 

Then  it  is  cle^r  that  the  proper  interpretation  of  the  averment  is, 
that  the  plaintiff  gave  the  information  whereby  they  were  first 
traced,  which  is  disproved  by  the  evidence. 

Alexander  {W.  H.  Watson  with  him,)  contra  : 

No  verbal  communication  was  made  by  Brigg  until  the  5th  of 
August,  which  was  after  the  information  given  by  the  plaintiff. 
Until  that  time,  therefore,  unless  the  letter  to  Brierley  was  evidence, 
the  defendant  had  received  no  other  information  than  the  plain- 
tiff's, which  led  to  the  tracing  of  the  notes  or  of  the  offender.  But, 
first,  that  letter  was  not  admissible ;  Brigg  himself  ought  to  have 
been  called  as  a  witness.  It  was  no  part  of  the  res  gesta  between 
the  parties  in  the  cause. 

(Lord  Abinger,  C.  B.  :  Surely  the  letter  was  admissible,  as  being 
not  merely  evidence,  but  the  only  evidence,  of  the  sort  of  informa-  ' 
tion  given  by  Brigg  to  Brierley,  and  of  th^  date  of  it.     The  effect 
of  it  *is  another  thing.)  t  *^^  ] 

Then,  if  admissible,  it  did  not  give  the  Sind  of  information  con- 
templated by  the  advertisement:  Brierley  could  not  have  acted 
upon  it  so  as  to  obtain  the  conviction  of  the  offender,  without 
applying  again  to  Brigg.  But  the  first  plea  only  raises  this  issue, 
that  the  plaintiff  gave  no  information,  whether  before  or  after  that 
given  by  any  other ;  it  only  denies  what  the  declaration  alleges ; 
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Lancaster    and  it  is  clear  the  plaintiff  did  give  information  in  the  terms  therein 

Walsh.      stated.     The  ''information  by  which  the  same  might  be  traced/' 

means  by  which  the  offender  might  be  traced  and  convicted :  the 

notes  might  be  traced  withoat   any  facilities  being  afforded  for 

convicting  the  offender. 

(Pabkb,  B.  :  Then  you  reject  the  first  part  of  the  averment — that 
the  plaintiff  gave  information  by  which  the  notes  and  monies  were 
traced.) 

It  is  divisible.  If  the  plaintiff  proved  the  giving  of  information 
whereby  the  offenders  were  discovered,  without  any  proof  as  to  the 
tracing  of  the  notes,  he  would  be  entitled  to  recover. 

(Aldbrson,  B.  :  The  tracing  of  the  notes  includes  the  tracing  to 
the  possession  of  the  robber.) 

If  so,  then  it  is  clear  Brigg  had  not  traced  the  notes  in  that 
sense. 

The  third  plea  concludes  with  a  special  traverse,  that  the  plaintiff 
alone  gave  the  information  mentioned  in  the  declaration ;  but  the 
declaration  contains  no  averment  that  he  alone  gave  it,  and  the 
effect  of  that  issue  is  therefore  no  more  than  that  of  the  first,  viz. 
that  the  plaintiff  did  not  give  information ;  it  is  open  therefore  to 
the  same  answer — that  the  plaintiff  did  give  information  in  the 
terms  alleged  by  him. 

Lastly,  as  to  the  second  issue.  Unless  the  tracing  of  the  notes 
would  alone  have  been  suflScient  to  entitle  the  party  to  the  reward, 
the  second  plea  is  immaterial ;  the  defendant  only  says  by  it  that 
the  plaintiff  did  not  do  that  which  would  have  been  insufficient  to 
lead  to  a  conviction. 

(Alderson,  B.  :  The  answer  again  is,  that  tracing  the  notes 
means  tracing  them  back  to  the  person  who  lost  them.) 

[  22  ]        Lord  Abinoer,  C.  B.  : 

This  rule  must  be  discharged.  I  am  of  opinion  that  the 
"  information  by  which  the  same  may  be  traced,"  in  this  adver- 
tisement, means  the  Jirst  information  that  is  sufficient  for  that 
purpose.  After  such  has  been  given,  it  cannot  be  said  that  the 
party  is  informed   by  another  telling  him    the   same  thing.     It 
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means,  therefore,  the  first  information  whereby  the  robbery  is  Lanoastbr 
detected  and  the  offender  punished.  And  it  seems  to  me  that  w^alsr. 
such  was  the  information  given  by  Clark  to  Brigg,  and  by  him 
to  Brierley.  With  regard  to  the  pleadings,  the  plea  must  be 
understood  in  the  same  sense  as  to  the  declaration;  and  the 
tracing  there  mentioned  means  a  tracing  of  the  notes  to  the 
offender  as  the  means  of  his  conviction.  Then  the  letter  from 
Brigg  was  not  only  admissible,  but  was  the  only  proper  evidence 
of  the  information  given  by  him ;  whether  it  was  material 
depended  on  the  terms  of  it.  It  fixes,  however,  the  date  of 
Brigg's  communication,  which  was  the  Ist  of  August,  the  plain- 
tiff's being  the  4th ;  and  it  states  that  the  writer  knew  who  the 
robbers  were.  The  notes  having  been  already  traced,  all  that 
was  wanted  was  to  connect  the  robbers  with  the  possession  of 
them:  and  that  information  was  rightly  communicated  to  the 
constable ;  it  was  not  necessary  to  show  that  he  had  disclosed  it 
to  the  defendant. 

Parkb,  B. : 

I  concur  in  thinking  that  the  rule  ought  to  be  discharged :  and 
if  it  be  discharged  as  to  entering  a  verdict  on  the  first  and  third 
issues,  it  is  immaterial  to  consider  the  application  as  to  the  second, 
although  I  have  no  doubt  on  that  also.  The  first  and  third  issues 
raise  in  substance  the  same  question :  The  first  issue  is,  did  the 
plaintiff  give  the  information  stated  in  the  declaration — that  is, 
information  in  the  terms  of  the  advertisement  ?  The  third  is  sub- 
stantially the  same :  for  if  it  means  to  apply  to  two  persons  who 
jointly  acquired  and  gave  the  same  information,  the  plaintiff  alone 
could  not  sue  ;  which  *therefore  comes  to  the  same  question,  [  •23  ] 
whether  the  plaintiff  gave  the  information  intended  by  the  adver- 
tisement ?  Then  we  are  to  look  to  the  advertisement,  to  see  what 
are  the  terms  on  which  the  reward  is  to  be  had.  Now,  in  the  first 
place,  it  is  clear  that  the  defendant  intended  to  offer  only  one 
reward,  to  be  paid  on  conviction  of  the  offenders.  And  it  seems  to 
me  equally  clear  that  it  is  to  be  given  for  such  information  as  shall 
trace  the  notes  to  the  offenders,  and  procure  their  conviction.  The 
plaintiff,  therefore,  who  has  to  make  out  his  case,  must  show  that 
the  information  which  he  gave  was  that  which  traced  the  notes  to 
Dyson,  and  procured  his  conviction :  and  if  there  is  to  be  but  one 
reward  alone,  the  party  Jirst  giving  that  information,  and  he  alone, 
is  to  have  the  benefit.     I  think  the  learned  Judge  was  right  in 
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Lancaster  thinking  that  the  plaintiff  was  not  the  first.  There  was  evidence 
WALtiH.  that  Clark  had  previously  heard  a  confession  from  Dyson  that  he 
was  a  party  to  the  robbery,  and  that  he  had  communicated  it  to 
Brigg :  and  it  seems  to  me  that  any  communication  to  the  con- 
stable, whose  duty  it  was  to  search  for  the  offender,  was  within  the 
terms  of  the  handbill,  although  there  was  no  proof  of  a  communi- 
cation to  the  defendant  himself.  I  think,  therefore,  that  the 
evidence  suflSciently  negatived  the  fact  of  the  plaintiff  being  the 
first  who  gave  information  whereby  the  notes  were  traced  to  the 
offender,  so  as  to  secure  his  conviction. 

BOLLAND,  B. : 

I  think  the  learned  Judge  was  quite  right  in  leaving  it  to  the 
jury,  whether  the  plaintiff  gave  the  first  information  in  the  sense 
of  the  handbill.  The  finding  of  the  notes  at  the  bank  was  not  a 
tracing  of  them — the  tracing  is  to  ensure  the  conviction  of  the 
thief.  And  I  think  the  jury  found  a  right  verdict  on  the  direction 
so  given  to  them.  I  am  of  opinion  also,  that  the  letter  was  properly 
received  in  evidence,  for  the  reasons  already  given,  in  which  I 
perfectly  concur. 

[  24  ]        Aldbrson,  B.  : 

I  am  of  the  same  opinion.  According  to  the  proper  meaning  of 
the  English  language,  the  term  "  first  information "  is  a  tauto- 
logous  expression.  Information  means  the  communication  of 
material  facts  for  the  first  time.  What  is  more  common  than 
when  a  man  is  told  a  piece  of  old  news,  to  say  ''this  is  no 
information  ? "  Therefore  the  word  is  so  to  be  understood  in 
the  declaration.  Now,  is  there  any  thing  in  the  handbill 
which  alters  the  sense?  On  the  contrary,  any  other  construc- 
tion makes  nonsense  of  it.  Then  the  plaintiff  is  not  the  party 
who  first  communicated  material  facts  which  led  to  the  convic- 
tion of  the  offender.  The  direction  of  the  learned  Judge  was 
therefore  right,  and  the  verdict  equally  right.  And  I  quite  concur 
that  a  communication  to  an  authorized  party^  such  as  a  constable, 
is  sufficient. 

Eide  discharged. 
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HALL  AND  Others  v.  EOTJSE.  isss. 

(4  Meeson  &  Welsby,  24—28 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  214 ;  6  Dowl.  P.  0.  656.)        jc^of 

Where  a  verdict  was  taken  at  Nisi  Prius,  and  entered  in  the  associate's  ^^^ 

book  (but  not  on  the  record),  subject  to  a  reference,  and  the  time  limited  I  ^'^  J 

for  making  the  award  expired  before  the  order  of  reference  was  delivered 
to  the  arbitrator,  when  the  defendant  refused  to  proceed  with  the  reference ; 
whereupon  the  plaintiff,  without  making  any  application  to  the  Court,  took 
the  cause  down  again  to  trial,  and  obtained  a  second  verdict :  Held,  that 
the  latter  trial  and  verdict  were  irregular. 

Held,  also,  that  the  irregularity  was  not  waived  by  the  defendant's 
attorney  attending  and  cross-examining  a  witness,  under  an  order  obtained 
by  the  plaintiffs  attorney  (after  the  other  party  had  refused  to  go  on  with 
the  reference)  for  the  examination  of  the  witness  on  interrogatories. 

Thib  cause  came  on  for  trial  at  the  Liverpool  Summer  Assizes, 
1887,  when  a  verdict  was  taken,  and  entered  by  the  associate  in 
his  minute-book,  for  1,0002.,  the  damages  laid  in  the  declaration, 
subject  to  the  award  of  a  barrister,  to  whom  the  cause  and  all 
matters  in  difference  between  the  parties  were  referred  by  order  of 
Nisi  PriuB,  and  who  was  to  have  power  to  reduce  the  damages,  or 
to  vacate  the  verdict  and  to  enter  a  nonsuit ;  the  award  to  be  made 
and  published  on  or  before  the  1st  of  November  then  next,  with 
power  to  the  arbitrator  to  enlarge  the  time  as  he  should  think  fit. 
The  order  of  Nisi  Prius  was  obtained  *from  the  associate  by  the  [  *25  ] 
plaintiffs'  attorney,  but  he  omitted  to  deliver  it  to  the  arbitrator 
until  after  the  expiration  of  the  time  within  which  the  award 
was  to  be  made.  The  parties,  however,  subsequently  met  before 
the  arbitrator,  but  the  defendant  refused  to  proceed.  It  was  then 
stated  that  the  cause  would  be  set  down  again  for  trial ;  and  on  the 
18th  November,  the  plaintiffs'  attorney  obtained  an  order,  under 
the  1  Will.  IV.  c.  22,  s.  4  (i),  to  examine  a  witness  of  the  name  of 
Howard,  who  was  very  ill,  upon  interrogatories.  Examiners  were 
accordingly  appointed,  and  the  defendant's  attorney  attended  and 
cross-examined  the  witness,  whose  examination  was  concluded.  No 
award  was  made,  and  no  judgment  was  entered  upon  the  record  on 
the  former  verdict.  The  plaintiffs  afterwards  gave  notice  of  trial 
for  the  Spring  Assizes,  1888,  and  entered  and  tried  the  cause. 
The  counsel  for  the  defendant  objected  to  the  proceedings,  but  the 
trial  being  pressed  on,  they  offered  no  further  defence,  and  the 
cause  was  taken  as  an  undefended  one. 

On  a  former  day  in  this  Term,  Cresswell  obtained  a  rule  to  set 
aside  the  second  verdict,  on  the  ground  that  the  trial  was  irregular, 

(1)  Eepealed  by  46  &47  Vict.  c.  49,      Supreme  Court,  Ord.  XXXXEE.  r.  1. 
s.  3.      But  see  now  the  Rules  of  the      — R.  C. 
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Hall        so  long  as  the  first  verdict  remained  on  the  record,  which  had  not 
Bouse.       been  in  any  way  vacated  or  set  aside. 

Hoggins  now  showed  cause : 

Even  if  there  has  been  an  irregularity  in  this  respect,  the 
defendant  has  no  right  to  complain  of  it,  having  consented  to  waive  it 
by  the  steps  he  has  taken  since  he  knew  that  the  arbitrator  had  not  the 
power  to  make  an  award,  and  had  himself  refused  to  proceed  with 
the  reference.  By  attending  under  the  order  for  the  examination 
of  the  witness  Howard,  and  cross-examining  him  on  that  occasion 
— which  could  only  have  reference  to  a  second  trial  of  the  cause — 
the  defendant  has  expressly  recognised  the  propriety  of  its  being 
sent  down  again  to  trial.  But  in  the  next  place,  the  proper  course 
r  .26  ]  b^s  b^^^  ^pursued  under  the  circumstances.  No  award  having 
been  made  within  the  time  limited,  the  plaintiff  had  a  right  to  take 
down  the  cause  again :  Harper  v.  Abrahams  (i).  Hall  v.  Phillips  (2). 

(Parke,  B.  :  Those  cases  were  before  the  new  statute,  and  in  one 
of  them  the  arbitrator  had  died;  but  now,  although  the  time  has 
expired,  it  may  be  enlarged  on  application  to  the  Court  under  the 
8  &  4  Will.  IV.  c.  42,  s.  89  (3) ;  and  if  you  can  go  on  with  the 
reference,  it  is  difficult  to  see  how  the  verdict  can  be  got  rid  of 
unless  by  the  plaintiffs'  consent,  or  by  some  waiver.) 

There  has  been  no  entry  of  the  verdict  on  the  postea;  the  Act 
therefore  does  not  apply. 

Cressivell  and  J.  Henderson,  in  support  of  the  rule : 

Evans  v.  Daries  (4)  is  a  distinct  authority,  that  where  a  verdict 
has  been  taken  subject  to  a  reference,  it  is  irregular  to  take  the 
cause  down  again  to  trial,  without  applying  for  leave  to  do  so,  while 
that  verdict  is  in  existence.  It  makes  no  difference  that  the  verdict 
has  not  been  entered  on  the  record,  which  could  not  be  done  until 
the  award  was  made. 

(Alderson,  B.,  referred  to  Bacon  v.  Cressivell  {b),  as  an  authority 
to  the  same  effect.) 

Secondly,  there  has  been  no  waiver  of  the  irregularity.     It  is  clear 
that  the  order  of    reference   has   not   become  a  nullity  by  the 

(1)  21  R.  R.  732  (4  Moore,  3).  1889  (52  &  53  Vict.  c.  49),  s.  9.— R.  C. 

(2)  9  Bing.  89.  (4)  3  Dowl.  P.  C.  786. 

(3)  See   now  the  Arbitration  Act,  (5)  Hodges,  189. 
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expiration  of  the  time,  inasmuch  as  either  party  might  have  applied        Hall 
to  the  Court  to  have  the  time  enlarged,  even  after  it  had  expired :       rouse. 
Potter   V.    Newman  (i),   Burley   v.    Stephens  (2).       The    order    of 
reference  therefore   being  still    in   existence,   the  attending  and 
cross-examining  •  the  witness  on  interrogatories  implied  no  con- 
sent to   the    subsequent   irregularity:    an  order  of  that  kind  is 
made  prospectively,  and  it  is  assumed  that  the  party  obtaining 
it  *will  do  all  that  is  necessary  to  put  himself  in  a  position  to        [  •27  ] 
use  the  examination  regularly  at  a  subsequent  trial.      No  doubt 
the  examination  is  good,  and  the  evidence  taken  under  it  will  be 
receivable  on  a  new  trial. 

Parke,  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  set  aside 
the  verdict,  and  for  a  new  trial.  I  was  certainly  impressed  at  first 
with  the  idea  that  there  had  been  a  waiver  of  the  irregularity,  and 
indeed  had  some  doubt  whether  there  was  any  irregularity  at  all, 
there  being  no  entry  of  the  verdict  on  the  record ;  I  think,  however, 
that  makes  no  substantial  difference ;  the  order  of  reference  is  an 
admission  that  there  has  been  a  verdict :  then  the  case  of  Evans  v. 
Davies  is  a  clear  authority  that  that  verdict  must  be  got  rid  of 
before  the  cause  can  be  tried  again.  There  has  therefore  been 
an  irregularity,  unless  both  parties  have  agreed  to  waive  it.  The 
plaintiffs  have  undoubtedly  shown  every  disposition  to  do  so ;  and 
if  there  had  been  any  act  done  by  the  defendant  showing  his  assent 
— not  a  mere  non-feasance,  but  such  a  one  as  necessarily  imported 
that  a  second  trial  was  to  take  place — I  should  have  thought  he 
had  waived  the  irregularity  also,  and  that  the  verdict  ought  not  to 
be  disturbed,  or  at  all  events  only  on  payment  of  all  costs.  At 
first  I  was  struck  with  the  argument  that  the  cross-examination  of 
the  witness  under  the  order  was  such  an  act  done  by  the  defendant; 
but  that  argument  proceeds  on  the  ass\imption  that  no  valid  order 
could  be  made  for  such  examination,  while  the  former  verdict 
remained.  But  on  looking  at  the  statute,  it  seems  to  me  that  an 
order  for  the  examination  of  a  witness  on  interrogatories  would  not 
necessarily  be  invalid,  although  a  former  verdict  still  stood ; — being 
made  prospectively  with  reference  to  a  new  trial,  in  case  the  verdict 
should  be  set  aside.  If  it  were  otherwise,  it  would  be  invalid  if  made 
after  a  rule  nisi  for  a  new  trial  was  granted,  and  while  it  was  pending. 

(1)  2  Cr.  M.  &  K.  742.  (2)  46  R  R.  297  (1  M.  &  W.  156). 
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Hall 

V. 

Rouse. 
[•28] 


The  Act  *contains  no  words  of  restriction  whatsoever.  It  seems 
to  me,  therefore,  that  there  was  no  waiver:  and  the  rule  must 
be  absolute  to  set  aside  the  verdicts,  and  for  a  new  trial,  in 
which  the  depositions  of  the  witness  Howard  are  to  be  read  in 
evidence,  and  his  examination  to  be  considered  as  taken  under  a 
valid  order. 


BoLLAND,  B.,  concurred. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  The  proper  and  regular  course,  as 
appears  from  the  case  of  Bacon  v.  CressweU,  would  have  been  to 
apply  to  the  Court  for  leave  to  retry  the  cause  at  the  next  Assizes, 
notwithstanding  the  former  verdict.  But  that  regular  course  may 
be  waived  by  consent  of  the  parties.  In  this  case  I  do  not  think 
the  cross-examination  of  the  witness  by  the  defendant's  attorney 
was  any  waiver  of  the  irregularity  of  the  second  trial.  It  may 
have  taken  place  on  the  tacit  condition  that  the  plaintiffs  should 
put  themselves  into  a  position  to  try  the  cause  regularly  at  the  next 
Assizes ;  and  a  valid  order  might  be  made  on  that  supposition, 
although  the  former  verdict  was  pending. 


Gurnet,  B.,  concurred. 


Ride  absolute. 


1838. 

Krch,  of 
Pleat. 

[32] 


JONES  V.  RTDEK. 

(4  Meeson  &  Welsby,  32—35 ;  S.  C.  1  H.  &  H.  256 ;  7  L.  J.  (N.  S.)  Ex.  216.) 

A  promissory  note,  improperly  stamped,  is  not  admissible  as  a  memo> 
randum  to  take  the  case  out  of  the  Statute  of  Limitations,  under  the 
9  Geo.  ly.  c.  14,  8.  8.  That  section  applies  only  to  instruments  which 
might  be  stamped  with  an  agreement  stamp. 

A  mere  parol  statement  of  an  antecedent  debt,  without  any  new  contract 
or  consideration,  made  within  six  years  before  action  brought,  does  not 
constitute  a  sufficient  cause  of  action  to  prevent  the  operation  of  the  Statute 
of  Limitations. 

Debt  in  15{.  for  interest,  and  in  20Z.  on  an  account  stated. 
Fleas,  nunquam  indebitatus,  and  the  Statute  of  Limitations.  At 
the  trial  before  Williams,  J.,  at  the  last  Montgomeryshire  Assizes, 
the  only  witness  called  for  the  plaintiff  was  his  sister,  who  stated  as 
follows :  **  On  the  5th  of  January,  1832,  the  defendant  came  to  the 
plaintiff's  house,  and  said  he  was  come  to  settle  with  him.    The 
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defendant  asked  for  the  old  note.     An  old  account  for  32i.  was        Jones 
produced ;  it  was  for  money  the  defendant  had  had  upon  use :  the       rydkb. 
defendant  put  it  into  the  fire.     There  was   121.  from  the  old 
account,  and  31.  they  put  to  it ;  they  reckoned  it  up  15i. :  then  the 
defendant  made  a  new  note."     The  note  so  made  was  then  put  in 
and  proved  by  the  witness ;  it  was  as  follows : 

"Upon  demand,  I  promise  to  pay  to  Jeremiah  Jones  the  sum 

of  15i.,  with  lawful  interest  for  the  same,  for  value  received  this 

6th  day  of  January,  1882. 

"E.  Eyder." 

"  The  mark  of 

X 

Elinor  Jones." 

The  note,  however,  on  its  production,  appeared  to  be  on  a  Is. 
instead  of  a  Is.  6d.  stamp,  and  was  therefore  objected  to  as  inad- 
missible, on  the  authority  of  Green  v.  Davies{i),  and  Jardine  v. 
Payne  (2).  The  plaintiff's  counsel  contended  that  it  was  admissible, 
at  all  events,  as  a  memorandum  in  writing  to  take  the  case  out 
of  the  Statute  of  Limitations,  under  the  8th  section  of  Lord  Ten- 
terden's  Act,  9  Geo.  IV.  c.  14 ;  and  cited  Morris  v.  Dixon  (3) ;  and 
further,  that  the  parol  statement  of  account  ^constituted  a  sufficient  [  *33  ] 
cause  of  action  within  the  six  years:  Smith  v.  Forty  (4).  The 
learned  Judge  allowed  the  note  to  be  read,  and  directed  a  verdict 
for  the  plaintiff  for  151.  debt,  and  interest  41.  128.  6d.,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
damages  by  the  amount  of  the  interest. 

Alexander  having  obtained  a  rule  accordingly — 

Jervis  now  showed  cause : 

It  may  be  admitted  that,  upon  the  authority  of  the  cases  cited  at 
the  trial,  the  note,  being  upon  a  wrong  stamp,  could  not  be  read  as 
evidence  of  the  account  stated.  But,  in  the  first  place,  the  plain- 
tiff was  entitled  to  recover  on  the  parol  statement  of  account 
proved  by  the  witness,  independently  of  the  note :  Smith  v.  Forty. 
It  appeared  that  there  had  been  an  original  debt  of  822.  due  from 
the  defendant,  and  then  an  account  was  come  to  of  the  balance 

(1)  28  K.  K.  230  (4  B.  &  C.  235;  6  (3)  43  R.  R.  495  (4  Ad.  &  El.  845 ; 
Dowl.  &  By.  306).  6  Nev.  &  M.  438). 

(2)  1  B.  &  Ad.  663.  (4)  34  R.  R.  774  (4  Car.  &  P.  126). 
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Jones       remaining  due,  and  the  old  account  being  asked  for  and  produced, 

Ryder.      the  defendant  destroyed   it.     What  passed   between  the  parties 

amounted  to  a  consideration  for  a  new  promise  to  pay  the  15/., 

which  consisted  of  the  12{.  remaining  due  of  the  old  debt,  and  the 

8/.,  apparently  interest,  added  to  it. 

(Parke,  B.  :  I  do  not  see  that  there  was  any  new  con- 
sideration. A  mere  parol  acknowledgment  within  the  six  years 
of  an  antecedent  debt  cannot  be  sufficient :  there  must  be  a  new 
contract.) 

Secondly,  the  note  was  admissible  as  an  acknowledgment,  signed 
by  the  party  charged,  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, by  virtue  of  the  9  Geo.  IV.  c.  14,  s.  8,  being  a  memorandum 
made  necessary  by  that  Act :  Morris  v.  Dixon.  It  is  said  on  the 
other  side  that  that  provision  applies  only  to  such  instruments  as 
are  in  their  nature  agreements.  But  the  question  is  only  for  what 
[  •34  ]  *purpo8e  the  instrument  is  used.  The  judgment  of  Coleridge,  J., 
in  Morris  v.  Dixon,  is  applicable  to  the  present  case :  **  This  was 
an  instrument  made  necessary  by  the  9  Geo.  IV.  c.  14,  for  barring 
the  Statute  of  Limitations,  and  it  was  used  for  no  other  purpose. 
If  there  had  been  no  other  evidence  of  the  original  debt,  I  should 
have  thought  it  was  used  to  prove  that." 

(Parke,  B.  :  The  distinction  between  the  cases  is,  that  there  the 
instrument  could  only  be  stamped  with  an  agreement  stamp,  the 
necessity  for  which  was  done  away  with  by  the  Act  of  Parliament ; 
but  here  the  only  stamp  that  could  be  imposed  was  a  promissory 
note  stamp.) 

If  the  statute  is  to  be  so  much  limited  in  construction,  its  operation 
will  be  almost  entirely  defeated.  The  inquiry  should  rather  be, 
whether  the  instrument  is  a  writing  made  necessary  by  the  Act, 
and  used  for  the  purposes  of  the  Act :  if  so,  it  is  exempted  from 
stamp  duty. 

Alexander  and  Welsby,  contra,  were  stopped  by  the  Court. 

Parke,  B.  : 

I  am  reluctantly  compelled  to  come  to  the  conclusion,  that  the 
objection  to  the  admissibility  of  this  document  must  prevail,  and 
that  the  rule  must  be  made  absolute  for  a  nonsuit.     Two  points 
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have  been  made  on  the  part  of  the  plaintiff.  First,  it  is  said  there  Jones 
was  evidence  given  at  the  trial,  independently  of  the  promissory  rydbb. 
note,  to  show  an  account  stated  between  the  parties,  on  which  the 
action  could  be  maintained.  It  was  proved  that  the  parties  met  at 
the  plaintiff's  house,  when  the  defendant  said  he  came  to  settle, 
and  asked  for  the  old  note.  An  old  account  for  822.  was  then  pro- 
duced, which  the  defendant  put  into  the  fire :  12Z.  was  remaining 
from  that,  which  was  made  up  to  152.,  and  then  the  defendant  gave 
a  new  note.  Now,  nothing  appears  from  this  statement  to  show 
that  the  parties  intended  to  convert  the  interest  then  due  into 
principal :  if  it  had,  perhaps  the  case  of  Synith  v.  Forty  *might  [  *i\h  ] 
apply.  In  that  case  it  was  agreed  that  interest  should  run  from 
the  date  of  the  account.  But  there  is  no  instance  in  which  the 
case  has  been  taken  out  of  the  statute,  on  the  ground  simply  that 
there  has  been  a  parol  statement  between  the  parties  of  a  debt 
before  ascertained.  Secondly,  it  is  contended  that  the  note  might 
be  read  as  an  acknowledgment  under  Lord  Tenterden's  Act.  Now, 
the  general  principle  is,  that  every  instrument  ought  to  be  stamped 
according  to  its  legal  operation :  this  is  clearly  a  promissory  note, 
and  cannot  be  used  as  an  agreement,  and  as  evidence  of  an  existing 
contract.  Then  the  effect  of  the  eighth  section  of  Lord  Tenterden's 
Act  is,  that  if  the  instrument  be  such  as  would  operate  as  an 
agreement,  and  is  made  necessary  by  the  Act,  no  stamp  need  be 
imposed  upon  it.  But  upon  this  paper  no  agreement  stamp  could 
ever  have  been  imposed  ;  and  the  case  appears  to  me  distin- 
guishable upon  this  ground  from  that  of  Morris  v.  Dixon,  where 
the  instrument  could  operate  only  as  an  agreement.  The  result 
therefore  is,  that  when  parties  mean  to  make  an  instrument  solely 
to  prevent  the  operation  of  the  Statute  of  Limitations,  they  must 
take  care  not  to  import  into  it  terms  which  will  make  it  liable 
to  stamp  duty  as  a  promissory  note.  Here  the  instrument  is 
clearly  a  promissory  note  on  the  face  of  it,  and  being  improperly 
stamped,  cannot  be  used  for  any  purpose. 

BoLLAND,  B.,  concurred. 

Aldebson,  B.  : 

The  Stamp  Act,  81  Geo.  III.  c.  25,  s.  19  (i),  says,  that  "no 
promissory  note  shall  be  pleaded  or  given  in   evidence  in  any 

(1)  See  now  the   Stamp  Act,   1891      Schedule  "Bill  of  Exchange,"  &c.— 
(64  &  55  Vict.  c.  39),  sects.  1,  14,  and      E.  C. 


456  1888.    EX.     4  MEE.  &  W.  85.  [r.b. 


joNE»        Court,  or  admitted  in  any  Court  to  be  good,  useful  or  available 
Rydek.       ill  law  or  in  equity,  unless  the  same  be  duly  stamped."    This  is 
clearly  a  promissory  note  ;   it  follows  that  it  cannot  be  received  at 
all :  and  if  so,  there  is  nothing  to  take  the  case  out  of  the  statute. 

Ride  absolute  for  a  nonsuit. 


]^'  KING  V.  BENNETT. 

Exch,  of  (4  Meeson  &  Welsby,  36—42 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  242.) 

PlMS, 

r  »^  1  A  testatrix  devised  lands  (after  the  death  of  devisees  for  life)  to  the  second 

sou  of  J.  K.  in  fee.  At  the  time  of  making  the  will,  J.  K.  had  three  sons, 
but  two  of  them  had  died  previously.  Afterwards,  and  in  the  testatrix's 
Hfetime,  J.  K.  had  a  son,  H.,  (who  died  in  her  lifetime),  and  another  son, 
John,  who  survived  her :  Held,  that  John  took  under  the  devise. 

The  following  case  was  stated  by  consent  under  a  Judge's  order 
for  the  opinion  of  the  Court. 

On  the  25th  of  May,  1887,  the  plaintiff  put  up  for  sale  by  public 
auction  a  dwelling-house  and  premises  in  the  county  of  Gloucester, 
subject,  among  others,  to  the  following  conditions  of  sale,  that  is  to 
say,  that  the  purchaser  should  immediately  pay  down  a  deposit, 
in  proportion  of  lOi.  for  every  lOOi.  of  his  purchase-money,  into 
the  hands  of  the  vendor's  agent,  and  sign  an  agreement  for  the 
remainder  on  or  before  the  11th  day  of  October  then  next,  at  &c., 
at  which  time  and  place  the  purchase  was  to  be  completed,  and  the 
purchaser  was  to  have  possession  of  the  property ;  all  outgoings  up 
to  that  time  were  to  be  cleared  by  the  vendor:  that  the  vendor 
should  at  his  own  expense,  on  or  before  the  1st  day  of  July  then 
next,  prepare  and  have  ready  for  delivery  at  &c.  an  abstract  of  his 
title  to  the  property,  and  should  deduce  a  good  title  thereto :  that 
the  purchaser  should,  on  or  before  the  1st  day  of  August  then  next, 
deliver  a  statement  in  writing  of  his  objections,  if  any,  to  the  title, 
and  in  default  thereof  should  be  considered  as  having  accepted  the 
same,  and  all  objections  not  then  made  should  be  considered  as 
waived ;  and  in  case  any  objection  should  be  taken  to  the  title, 
it  should  be  in  the  power  of  the  vendor  to  annul  the  sale,  and 
return  the  deposit  money  to  the  purchaser,  in  full  satisfaction  of 
all  damages,  costs,  and  charges  which  such  purchaser  should 
sustain:  that  upon  payment  of  the  remainder  of  the  purchase- 
money  at  the  time  above  mentioned,  the  vendor  should  convey  the 
property  to  the  purchaser ;  the  purchaser  at  his  or  her  own  expense 
to  prepare  the  conveyance  to  him  or  her,  and  to  tender  or  leave 


VOL,  LI.]  1888.    EX.     4  MEE.  &  W.  86—88.  457 


the  same  on  or  before  the  Ist  day  of  September  then  next,  at  &c.,        king 
for  execution   by  the  vendor.      And   thereupon   *the   defendant     bbnnbtt. 
became  and  was  the  highest  bidder  for  the  said  premises,  at  and       [  *^'^  3 
for  the  sum  of  9052.,  and  was  declared  so  to  be,  and  signed  an 
agreement  to  complete  his  purchase  according  to  the  said  conditions. 

Sarah  Hewitt,  being  seised  in  fee  of  certain  premises,  and, 
among  others,  those  put  up  for  sale  as  aforesaid,  by  her  will, 
bearing  date  the  28rd  day  of  December,  1811,  and  duly  executed 
to  pass  real  estates,  devised  the  said  premises  so  put  up  for  sale 
as  follows:  I  give  and  devise  my  messuage,  outhouses,  courts, 
gardens,  orchards,  and  three  closes  of  ground,  with  the  tithes  and 
appurtenances  thereof,  situate  at  Kilcott,  now  in  the  occupation 
of  John  Morris,  and  also  a  little  close  in  Kilcott  aforesaid,  called 

Giddy  Nap,  in  the  occupation  of Hiscox,  unto  John  Morris 

and  Ann  his  wife,  and  the  survivor  of  them,  for  and  during  their 
lives,  and  the  life  of  such  survivor :  and  from  and  after  the  death 
of  such  survivor,  I  give  and  devise  the  last  mentioned  messuage, 
&c.,  and  premises,  unto  Sarah,  the  wife  of  John  King,  Esq.,  and 
one  of  the  daughters  of  William  Holborow  the  elder,  for  and  during 
her  life;  and  after  her  decease,  unto  the  said  John  King,  if  he 
survives  her,  for  and  during  his  life ;  and  from  and  after  the 
decease  of  the  survivor  of  them  the  said  John  King  and  Sarah  King 
his  wife,  I  give  and  devise  the  same  last  mentioned  messuage,  &c., 
and  premises,  unto  the  second  son  of  them  the  said  John  and 
Sarah  King,  and  the  heirs  and  assigns  of  such  second  son 
for  ever. 

At  the  time  of  making  this  will,  the  said  John  and  Sarah  King, 
in  the  will  named,  had  had  three  sons,  Elisha,  John,  and  William 
George ;  but  William  George  was  the  only  one  then  living,  Elisha 
having  died  in  the  month  of  August,  1809,  and  John  in  the  month 
of  May,  1811  (i).  The  testatrix  died  in  the  year  1821.  In  the 
month  of  *May,  1818,  the  said  John  and  Sarah  King  had  a  fourth  [  •ss  ] 
son,  Henry  King,  who  died  in  the  month  of  April,  1814 ;  and  in 
the  year  1815  they  had  a  fifth  son,  John  Henry  King,  the  present 
plaintiff.  William  George  King  is  now  alive:  John  Morris  and 
Ann  his  wife,  and  John  and  Sarah  King,  who  are  respectively 
named  in  the  will,  were  all  dead  some  time  before  the  said  sale. 
The  plaintiff,  within  the  time  mentioned  in  the  conditions,  prepared 
and  delivered  an  abstract  of  title  to   the  premises,  wherein  he 

(1)  It  was  agreed  that  it  should  be      testatrix  knew  the  circumstances  of 
taken  as  a  fact  in  this  case,  that  the      the  family. 
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Kino  assumed  himself  to  be  entitled  thereto  in  fee,  as  the  second  son 
Bennett,  of  John  and  Sarah  King,  by  virtue  of  the  will  of  Sarah  Hewitt : 
and  the  defendant,  within  the  time  mentioned  in  the  conditions, 
objected  to  the  title  so  produced,  on  the  ground  that  the  plaintiff 
was  not  the  second  son  of  John  and  Sarah  King,  according  to  the 
true  construction  of  the  will  of  Sarah  Hewitt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
has  a  good  title  in  fee  simple  to  the  premises  so  put  up  to  sale.  If 
he  has,  a  judgment  is  to  be  entered  for  the  plaintiff  by  confession, 
for  81 4Z.  10«.  If  the  Court  should  be  of  opinion  that  he  has  not, 
judgment  of  nolle  prosequi  is  to  be  entered  for  the  defendant. 

JB.  V.  Richards,  for  the  plaintiff,  relied  on  Lomax  v.  Holmden  (i), 
and  Driver  v.  Frank  (2). 

Stephen,  Serjt.,  for  the  defendant : 

Supposing  the  testatrix  to  have  known  that  the  two  first  sons 
were  dead,  the  question  is,  whom  she  intended  by  the  description 
of  "the  second  son"  of  John  and  Sarah  King.  The  defendant 
contends  that  it  must  be  construed  to  mean  Henry,  who  was  the 
second  son  born  after  the  making  of  the  will.  It  can  make  no 
[  "SQ  ]  difference  that  he  afterwards  died  in  the  lifetime  *of  the  testatrix : 
that  would  only  make  it  a  lapsed  devise ;  but  it  is  a  principle  well 
established  that  no  testator  is  supposed  to  contemplate  a  case  of 
lapse:  Ulrich  v.  Lichfield  (3).  It  is  clear  that  the  testatrix  could 
not  mean  the  second  son  in  the  actual  order  of  their  birth :  and  the 
most  reasonable  interpretation  therefore  is,  that  she  meant  the  son 
who  should  be  second  in  order  of  birth  after  the  date  of  her  will. 

(Alderson,  B.  :  Suppose  William  George  had  died  instead  of 
Henry,  what  then  ?) 

Henry  would  still  have  taken,  although  he  became  the  eldest. 
Trafford  v.  Ashton  (4),  and  West  v.  Lord  Primate  of  Ireland  (5),  are 
authorities  in  favour  of  the  defendant.  In  the  latter  case,  the 
testator,  by  his  will,  had  desired  that  his  executor  should,  at  his 
(the  executor's)  decease,  bequeath  1,000  guineas  to  Lord  Cantalupe, 
for  the  use  of  his  seventh,  or  youngest  child  in  case  he  should  not 
leave  a  seventh  child  living.     At  the  death  of  the  testator.  Lord  C. 

(1)  1  Ves.  Sen.  294.  (3)  2  Atk.  375. 

(2)  15  R.  R.  385  (3  M.  &  S.  29;  8  (4)  2  Vera.  60;  Eq.  Ca.  Abr.  213. 
Taunt.  468;  6  Price,  41).  (5)  3  Br.  C.  C.  448;  2  Cox,  258. 
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had  six  children  only  living,  a  seventh  having  been  born  and  died.  King 
Several  children  were  born  afterwards,  of  whom  the  plaintiff  was  Bennett. 
the  first,  and  he  claimed  the  legacy  as  being  the  seventh :  but 
it  was  held  that  as  he  was  in  fact  the  eighth  in  order  of  birth, 
he  could  not  take,  and  the  Court  decreed  in  favour  of  the  youngest 
<;hild.  Here  the  testatrix  meant  that  a  son  born  after  the  date 
of  the  will  should  take,  without  reference  to  his  dying  in  her  life- 
time, which  she  cannot  be  taken  to  have  contemplated.  Suppose 
Henry  had  left  issue — would  they  be  excluded?  That  would  be 
B,  palpable  violation  of  the  testatrix's  intentions ;  yet  if  it  is  to  be 
assumed  that  the  will  has  reference  to  the  period  of  her  death,  that 
will  follow:  but  if  she  contemplated  his  dying  in  her  lifetime, 
she  must  also  have  contemplated  the  possibility  of  his  leaving 
issue.  It  was  a  well  understood  rule,  before  the  recent  statute, 
that  as  to  personalty  a  will  *spoke  from  the  death,  but  as  to  realty  [  "^o  ] 
from  its  date.  Second  is  a  relative  term,  and  always  respects  the 
•question  whom  the  testator  means  as  the  first.  Did  not  this  testa- 
trix refer  to  the  first  son  then  living?  If  so,  she  must  have  meant 
the  second  relatively  to  him — that  is,  Henry,  who  was  the  next 
born.  In  Driver  v.  Frank,  no  doubt  the  party  who  was  held 
entitled  was  the  second  son  at  the  death;  but  the  question  was 
not  between  him  and  a  son  born  after  the  date  of  the  will.  Loiiiax  v. 
Holmden  is  certainly  irreconcileable  with  the  defendant's  argument. 

Richards,  in  reply : 

As  to  the  argument,  what  would  have  been  the  effect  if  Henry 
had  left  issue,  supposing  the  legacy  to  lapse,  as  the  defendant  con- 
tends, they  would  equally  lose  it.  In  Trafford  v.  Ashton,  the  son 
who  took  was  a  son  born  after  the  death  of  the  testator ;  the 
law  then  looks  to  the  state  of  the  family  at  that  time,  and  they 
take  as  they  afterwards  come  in  esse.  West  v.  Lord  Primate  of 
Ireland  turned  on  the  particular  words  of  the  devise.  But  Lomax 
v.  Holmden  is  decisive  for  the  plaintiff.  ^ 

Lord  Abinger,  C.  B.  : 

It  appears  to  me  that  this  case  is  governed  by  Loinaxy.  Holmden, 
All  the  argument  in  favour  of  the  defendant  is  put  to  flight  as  soon 
as  you  get  out  of  the  difficulty  of  taking  the  second  son  in  the  order 
of  birth.  The  testatrix  could  not  mean  that  second  son,  because  at 
the  date  of  her  will  only  one  was  living.  Then  whom  did  she 
mean  ?    The  defendant  says,  the  second  with  reference  to  the  first 
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King  then  living :  but  I  do  not  agree  in  that  construction.  Suppose  the 
Bennett,  elder  had  died — then  the  second  would  be  the  eldest.  It  is  said, 
suppose  he  had  left  issue,  what  would  be  the  result?  The  same 
difficulty  would  have  occurred,  but  with  more  force.  We  cannot 
[  *4i  ]  construe  the  will  except  with  reference  to  its  date,  *or  to  the  testa- 
trix's death :  and  if  from  the  circumstances  it  cannot  be  construed 
with  reference  to  its  date,  because  there  was  then  no  second  son 
living,  it  must  be  read  with  reference  to  the  death :  and  must  mean 
such  son  as  shall  be  the  second  son — i.e.  the  next  to  the  eldest  son 
— at  the  time  of  the  testatrix's  death.  If  the  testatrix  had  meant 
what  the  defendant  contends  for,  she  would  have  altered  her  will 
according  to  the  change  of  circumstances.  I  am  of  opinion,  there- 
fore, that  this  case  is  governed  by  the  authority  of  Lomax  v. 
Holmden,  and  that  the  plaintiff  is  entitled  to  judgment. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  It  could  not  be  said  that  William 
George  could  in  any  view  be  considered  as  the  second  son.  That 
being  so,  to  what  are  we  to  look  in  order  to  satisfy  the  will  ?  It 
seems  to  me,  to  the  state  of  circumstances  at  the  time  of  the 
testatrix's  death.  It  might  be  that  knowing  the  eldest  son  would 
be  otherwise  provided  for,  she  did  not  mean  in  any  case  to  make 
him  the  object  of  her  bounty. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  If  you  take  the  period  of  making  the 
will,  the  testatrix  could  not  contemplate  a  gift  but  to  a  party  there- 
after to  be  born  :  for  William  George  could  not  fulfil  her  intention, 
either  in  the  order  of  birth  or  with  reference  to  present  circum- 
stances :  he  had  been  the  third  son,  and  was  then  the  first.  Then 
the  rule  laid  down  by  Lord  Hardwicke  is,  that  if  the  will  cannot 
apply  to  any  person  in  existence  when  the  will  was  made,  we  must 
look  to  the  time  of  the  testator's  death.  If  so,  John  was  clearly 
the  second  son  at  that  time,  and  fulfilled  the  terms  of  the  will.  It 
is  said  that  Henry,  who  was  afterwards  born,  was  contemplated. 
That  is  directly  in  conflict  with  the  principle  laid  down  by  Lord 
Habdwicee,  that  the  will  shall  not  speak  from  those  intermediate 
[  *42  ]  periods.  My  brother  Stephen  puts  the  case  *of  his  having  left 
issue — then  they  would  have  lost  the  property,  even  on  his  own 
argument,  it  being  a  case  of  lapse.  West  v.  Lord  PHnuUe  of  Ireland 
is  distinguishable;    the  Court  there  looked  at  the  death  qf  the 
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executor  of  the  testator,  as  the  period  of  time  to  which  the  will  was  to        King 
apply.    At  the  time  of  the  testator's  death,  no  seventh  child  of  Lord     bennbtt. 
Gantalupe  was  living ;  bnt  at  the  death  of  the  executor,  Lady  Matilda 
West  was  the  youngest,  and  therefore  the  only  person  who  could  take. 

Judgment  for  the  plaintiff. 


RHODES  V.   SMETHURST,  Administratrix  of  Hobson,        ib38. 

Deceased.  etch,  of 

Plea*. 
(4  Meeson  &  Welsby,  42—66 ;  S.  C.  1  H.  &  H.  237  ;  7  L.  J.  (N.  S.)  Ex.  273 ;  .       . 

2  Jur.  893.)  '-       ^ 

It  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that,  after  the 
cause  of  action  accrued,  and  after  the  statute  had  begun  to  run,  the  debtor, 
within  the  six  years,  died,  and  that  (by  reason  of  litigation  as  to  the  right 
to  probate)  an  executor  of  his  will  was  not  appointed  until  after  the 
expiration  of  the  six  years,  and  that  the  plaintiff  sued  the  executor 
within  a  reasonable  time  after  probate  granted. 

Assumpsit  on  a  promissory  note  for  2,500i.,  dated  the  18th  May, 
1818,  made  by  the  intestate  James  Hobson  in  his  lifetime,  payable 
to  the  plaintiff  or  order  on  demand.  There  were  also  counts  for 
money  lent,  money  had  and  received,  interest,  and  on  an  account 
stated.  Third  plea,  actio  non  accruit  infra  sex  annos.  Replication 
thereto,  so  far  as  the  same  related  to  the  first  count  of  the  declara- 
tion, that  the  cause  of  action  in  that  count  mentioned  accrued  to 
the  plaintiff  within  six  years  next  before  the  time  of  the  death  of 
the  said  James  Hobson,  to  wit,  on  the  1st  of  May,  1829  ;  and  that 
afterwards,  to  wit,  on  the  18th  day  of  May,  1880,  the  said  James 
Hobson  died,  having  theretofore,  on  the  8th  day  of  February,  1817, 
signed  a  certain  testamentary  paper  purporting  to  be  his  last  will 
and  testament,  and  thereby  then  named  and  appointed  the  plaintiff 
and  one  Betty  Hobson,  (which  said  Betty  Hobson  died  in  the  life- 
time of  the  said  James  Hobson,)  executor  and  executrix  thereof,  and 
having  afterwards  in  his  lifetime,  to  wit,  on  the  11th  day  of  Decem- 
ber, 1829,  signed  a  certain  *other  testamentary  paper  also  purport-  [  *43  ] 
ing  to  be  the  last  will  and  testament  of  him  the  said  James  Hobson, 
wherein  no  person  was  named  as  executor  thereof ;  and  the  plaintiff 
further  aaith,  that  shortly  after  the  death  of  the  said  James  Hobson, 
and  before  the  grant  of  the  administration  of  the  goods  and  chattels, 
rights  and  credits  of  the  said  James  Hobson  deceased,  at  the  time 
of  his  death,  to  the  defendant,  or  any  other  person,  to  wit,  on  the 
1st  day  of  October,  1880,  the  plaintiff  applied  to  the  proper  Eccle- 
siastical Court,  that  is  to  say,  to  the  Consistory  Court  of  Chester, 
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Rhodes  that  probate  of  the  said  testamentary  paper  hereinbefore  firstly  men- 
smethurst.  tioned  as  the  last  will  and  testament  of  the  said  James  Hobson, 
deceased,  might  be  granted  to  him  the  plaintiff  as  the  executor 
thereof  therein  named;  whereupon,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  defendant,  then  claiming  to  be  next  of  kin  of  the 
said  James  Hobson,  deceased,  produced  to  the  said  last-mentioned 
Court  the  said  testamentary  paper  hereinbefore  secondly  mentioned, 
and  then  required  of  the  said  last-mentioned  Court  that  administra- 
tion of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said 
James  Hobson,  deceased,  at  the  time  of  his  death,  with  the  said 
last-mentioned  testamentary  paper  annexed,  as  the  will  and  testa- 
ment of  the  said  James  Hobson,  deceased,  should  be  then  granted 
to  her  the  defendant,  as  such  next  of  kin  of  the  said  James  Hobson, 
deceased,  as  aforesaid  ;  and  thereupon,  it  being  the  opinion  of  the 
said  last-mentioned  Court  that  the  plaintiff  was  entitled  to  probate 
of  the  said  testamentary  paper  hereinbefore  firstly  mentioned,  as 
the  last  will  and  testament  of  the  said  James  Hobson,  deceased,  it 
was  afterwards,  to  wit,  on  the  22nd  day  of  November,  1832,  by  the 
Reverend  and  Worshipful  Henry  Raikes,  Clerk,  Master  of  Arts, 
Yicar-General  and  Official  Principal  of  the  Right  Reverend  Father 
in  God,  John  Bird,  Lord  Bishop  of  Chester,  decreed  that  the  pro- 

[  *44  ]  bate  of  the  said  testamentary  paper  hereinbefore  firstly  ^mentioned, 
as  the  last  will  and  testament  of  the  said  James  Hobson,  deceased, 
should  be  granted  to  the  plaintiff ;  whereupon  the  defendant  then 
appealed  against  the  said  decree  to  the  Chancery  Court  of  York, 
and  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit, 
on  the  26th  day  of  July,  1833,  the  said  decree  of  the  said  Consistory 
Court  of  Chester  was,  by  the  Right  Worshipful  Granville  Harcourt 
Vernon,  Master  of  Arts,  Official  Principal  of  the  said  Chancery 
Court  of  York,  reversed,  annulled,  and  rescinded,  and  the  defendant 
was  then,  by  the  said  Granville  Harcourt  Vernon,  as  such  official 
principal  of  the  said  last-mentioned  Court,  declared  to  be  entitled, 
as  the  next  of  kin  of  the  said  James  Hobson,  deceased,  to  the 
administration  of  all  and  singular  the  goods  and  chattels,  rights 
and  credits  of  the  said  James  Hobson,  deceased,  at  the  time  of 
his  death,  with  the  said  testamentary  paper  hereinbefore  secondly 
mentioned,  as  the  last  will  and  testament  of  the  said  James  Hobson, 
deceased,  annexed ;  whereupon  the  plaintiff  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  appealed  against  the  said  last-mentioned 
decree  to  the  most  Noble  and  Right  Honourable  the  Judicial  Com- 
mittee of  the  Privy  Council  of  his  late  Majesty  King  William  the 
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Fourth  ;  and  such  proceedings  were  thereupon  had,  that  afterwards,  Rhodes 
to  wit,  on  the  2nd  day  of  February,  1835,  by  a  certain  report  then  smethurst. 
made  to  his  said  late  Majesty  in  Council  by  the  said  Judicial  Com- 
mittee, it  was  then  reported  and  recommended  that  the  said  decree 
of  the  said  Chancery  Court  of  York  should  be  affirmed,  and  that 
administration  of  all  and  singular  the  goods  and  chattels,  rights 
and  credits,  which  were  of  the  said  James  Hobson,  deceased,  at 
the  time  of  his  death,  with  the  said  testamentary  paper  hereinbefore 
secondly  mentioned  as  the  last  will  and  testament  of  the  said 
James  Hobson,  annexed,  should  be  granted  to  the  said  defendant ; 
which  said  report  was  afterwards,  on  the  18th  day  of  the  said 
month  of  February,  by  his  said  late  *Majesty  in  Council  duly  [  *45  ] 
affirmed :  in  pursuance  whereof,  afterwards,  and  not  at  any  earlier 
period,  to  wit  on  the  18th  day  of  June,  1835,  administration  of  all 
and  singular  the  goods  and  chattels,  rights  and  credits,  which  were 
of  the  said  James  Hobson,  deceased,  at  the  time  of  his  death,  with 
the  said  last  will  and  testament  of  the  said  James  Hobson  annexed, 
was  duly  granted  to  the  defendant ;  and  the  plaintiff  in  fact  further 
saith,  that  until  the  said  grant  of  administration  so  made  to  the 
defendant  as  aforesaid,  there  was  not  at  any  time  from  the  time  of 
the  death  of  the  said  James  Hobson,  any  legal  personal  representa- 
tive of  the  said  James  Hobson,  deceased,  or  any  other  person 
whatsoever  liable  to  the  plaintiff,  and  against  whom  the  plaintiff 
could  commence  any  action  or  suit  in  respect  of  the  said  causes  of 
action  in  the  said  first  count  mentioned ;  and  that  within  a 
reasonable  time,  that  is  to  say,  within  the  space  of  three  months 
after  the  said  grant  of  administration  to  the  said  defendant  as 
aforesaid,  to  wit,  on  the  12th  day  of  September,  1835,  the  plaintiff 
issued  his  writ  of  summons  out  of  the  said  Court  here,  and  thereby 
commenced  his  said  action  against  the  defendant,  as  such  adminis- 
tratrix as  aforesaid,  in  respect  of  the  said  sums  of  money  and 
causes  of  action  in  the  said  first  count  of  the  said  declaration  men- 
tioned ;  and  the  plaintiff  in  fact  says,  that  the  said  periods  which 
respectively  elapsed  between  the  accruing  of  the  said  causes  of 
action  in  the  said  first  count  mentioned,  and  the  time  of  the  death 
of  the  said  James  Hobson,  and  between  the  said  grant  of  adminis- 
tration to  the  defendant  as  aforesaid,  and  the  time  of  the  commence- 
ment of  this  suit,  do  not  together  amount  to  the  period  of  six 
years,  but  only  to  a  much  less  time,  to  wit,  to  the  period  of  one  year 
and  four  months.     Verification. 

Eejoinder,  that  the  causes  of  action  in  the  first  count  mentioned 
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Rhodes      did  not  accrue  to  the  plaintiflf  within  six  years  next  before  the  death 
Smethurst.   of  the  said  James  Hobson,  in  manner  *and  form  as  in  the  replication 
[  *^^  ]        alleged  ;  on  which  issue  was  joined. 

The  cause  was  tried  before  Park,  J.,  at  the  last  Warwick  Assizes, 
and  a  verdict  found  for  the  plaintiflf.  A  rule  having  been  subse- 
quently obtained  to  enter  a  verdict  for  the  defendant,  or  to  arrest 
the  judgment  on  the  first  count,  on  the  ground  that  the  replication 
was  no  answer  to  the  plea,  the  case,  at  the  suggestion  of  the  Court, 
and  with  the  consent  of  the  parties,  was  set  down  in  the  special 
paper  for  argument,  and  was  now  argued  by 

Sir  W.  Follett  for  the  plaintiflf: 

The  uniform  result  of  the  cases  decided  on  the  Statute  of  Limita- 
tions is,  that  it  shall  not  deprive  the  plaintiflf  of  his  remedy  against 
his  debtor,  unless  he  have  been  guilty  of  the  laches  or  default  con- 
templated in  the  statute.  The  statute  21  Jac.  I.  c.  16,  contains,  in 
8.  7,  express  exceptions  of  certain  cases  where  actions  might  be 
commenced,  viz.  the  cases  of  plaintiflfs  who  are  intsnts,  femes  covert, 
non  compotes,  &c.,  at  the  time  of  the  accruing  of  the  cause  of 
action.  But  here  the  plaintiflf  could  not  sue  any  person  untU  after 
probate  was  taken  out  to  the  debtor's  estate.  There  is  no  provision 
in  the  Act  giving  executors  plaintiflfs  any  extension  of  the  time,  yet 
the  Courts  have  extended  the  words  of  the  Act,  by  an  equitable 
construction,  in  their  favour,  giving  them  a  reasonable  period  after 
probate  in  which  to  proceed  with  an  action.  In  Cary  v.  Stephenson  (i) , 
where  C.  was  indebted  to  A.,  who  died,  and  B.  received  the  money, 
and  afterwards  the  plaintiflfs  wife  took  out  administration  to  A., 
and  within  six  years  after  the  grant  of  administration,  but  not 
within  six  years  after  the  receipt  of  the  money,  the  plaintiflf  sued 
B.  for  money  had  and  received ;  it  was  held  that  the  Statute  of 
Limitations  could  be  no  bar  to  the  action,  because  the  plaintiflfs 
[  '47  ]  title  commenced  *by  taking  out  the  letters  of  administration.  That 
case  is  not,  indeed,  directly  in  point,  because  the  money  was  not 
received  by  the  defendant  till  after  the  death  of  the  intestate ;  but 
the  Court  says  the  statute  does  not  apply,  proceeding  on  the  ground 
that  there  was  no  laches  on  the  part  of  the  plaintiflf. 

(Alderson,  B.  :  There  was  there  no  cause  of  action  until  an 
administrator  was  appointed,  when  the  money  became  money 
received  to  his  use.) 

(1)  2  Salk.  421 ;  S,  C.  Cai-th.  33o;  Skin.  555 ;  4  Mod  372. 
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In  Wilcocks  v.  Huggins  (i),  which  was  an  action  on  a  promissory       Rhodes 

note  dated  July,  1719,  by  the  executor  of  the  executrix  of  G.  W.,    smethubst. 

the  defendant  pleaded  that  the  action  did  not  accrue  within  six 

years ;  the  plaintiff  replied,  that  the  first  executrix,  in  Trin.  11 

Geo.  I.  (1725),  sued  out  a  bill  of  Middlesex  against  the  defendant, 

returnable  in  the  following  Michaelmas  Term,  on  which  there  was 

a  continuance  by  non  misit  hreve,  and  an  alias  taken  out,  returnable 

in  Hilary  Term  following,  before  which  the  executrix  died,  and 

made  the  plaintiff  her  executor,  who,  in  Michaelmas  Term,  3  Geo.  II., 

sued  out  a  latitat  against  the  defendant,  on  which  he  declared ; 

concluding  with  an  averment  that  the  cause  of  action  accrued  within 

six  years  before  suing  out  the  first  bill  of  Middlesex.     There  no 

reason  whatever  was  shown  for  the  delay  of  the  four  years  between 

the  first  and  the  last  writ:   and  therefore  the   Court  held  the 

replication  bad  by  reason  of  that  unnecessary  delay,  saying  "  that 

the  most  that  had  ever  been  allowed  was  a  year,  and  that  within 

the  equity  of  the  proviso  in  the  statute,  which  gives  the  plaintiff  a 

year  to  commence  a  new  action,  where  the  judgment  is  arrested  or 

reversed  ;  but  they  would  not  go  a  moment  further,  for  it  would  let 

in  all  the  inconveniences  which  the  statute  was  made  to  avoid." 

And  they  added — "  If,  indeed,  the  second  executor  had  been  retarded 

by  suits  about  the  will  or  administration,  and  he  had  shown  that 

*in  pleading,  it  would  have  been  otherwise,  because  then  the  neglect        [  *^®  ] 

would  have  been  accounted  for."    If,  therefore,  it  be  shown  in 

pleading  that  there  has  been  no  default  or  laches,  the  statute  does 

not  apply.    It  was,  however,  erroneously  stated  in  that  case  that 

the  longest  time  that  had  ever  been  allowed  to  an  executor  was  a 

year  :^  in  Lethbridge  v.  Chapman  (2),  there  was  an  interval  of  fourteen 

months,  yet  the  action  was  held  in  time.     Other  cases  of  the  same 

class  are  collected  in  Comyns'  Digest,  Temps,  G.  17. 

There  are,  however,  other  authorities  bearing  more  directly  upon 
the  point  which  arises  in  the  present  case — the  application  of  the 
statute  where  there  is,  for  a  part  of  the  six  years,  a  want  of  any 
party  to  be  sued.  In  Hall  v.  Wyhourn  (3),  to  assumpsit  for  goods 
sold,  the  defendant  pleaded  non  assumpsit  infra  sex  annos.  The 
plaintiff  replied,  that  the  defendant,  at  the  time  of  the  promise  in 
the  declaration  mentioned,  was  resident  in  parts  beyond  the  seas, 
and  out  of  the  allegiance  of  the  King  and  Queen,  and  there  continued 
until  &c.,  on  which  day,  and  not  before,  he  voluntarily  returned 

(1)  2  Stra.  907;  Fitzg.  170,  289.  (3)  Carth.  136;  S,  C,  3  Mod.  311; 

(2)  Cited,  Fitzg.  171,  289.  2  Salk.  420;  1  Show.  98. 
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Rhodes  into  this  realm ;  and  that  the  plaintiffs  bill  was  exhibited  against 
Smethur6t.  him  within  a  year  after  his  return.  It  was  held,  on  demurrer,  that 
the  replication  was  ill,  on  the  ground  that  the  plaintiff  had 
neglected  his  proper  remedy,  by  not  filing  an  original  and  prose- 
cuting the  defendant  to  outlawry,  which,  though  it  should  be 
reversed  on  his  return,  yet  the  plaintiff  might  then  have  brought 
another  original  by  journeys'  accounts,  and  thereby  taken  advan- 
tage of  his  first  writ.  The  Court  there  also,  therefore,  decided 
against  the  plaintiff  solely  on  the  ground  that  he  had  been  guilty 
of  laches,  because  he  might  have  commenced  his  action  sooner. 
Here  the  plaintiff  had  no  mode  of  doing  so.  Suppose  a  promissory 
[  *49  ]  ♦note  were  given,  payable  on  the  5th  of  November,  and  the  maker 
died  on  the  6th,  according  to  the  case  on  the  other  side,  if  the  party 
entitled  to  administration  neglected  to  take  it  out  for  six  years,  the 
plaintiff  would  be  barred  of  his  remedy.  JoUiffe  v.  Pitt  (i)  is  an 
authority  strongly  in  favour  of  the  view  now  contended  for.  There 
the  plaintiff  had  lent  W.  a  sum  of  money  on  a  note  dated  in  August, 
1689,  with  interest  at  11.  per  cent,  per  month.  W.,  then  residing 
beyond  seas,  paid  two  years'  interest,  but  then  failed,  and  went  to 
the  East  Indies,  where  he  died  in  February,  1706,  having  in  the 
interval  acquired  considerable  property,  and  made  a  will  appointing 
the  defendant  Pitt  his  executor.  In  April,  1702,  the  plaintiff  sued 
out  a  latitat  against  W.,  which  was  continued  on  the  roll  till  1706. 
In  October,  1710,  the  defendant  Pitt  came  over  to  England,  and 
proved  the  will.  In  May,  1714,  the  plaintiff  filed  his  bill  against 
him  and  other  creditors  of  W.,  for  whom  it  was  insisted  tjiat  the 
plaintiff  was  barred  by  the  Statute  of  Limitations.  It  is  said  to 
have  been  agreed  that  the  plaintiff  being  abroad  till  1702,  and  then 
suing  out  his  writ,  with  continuances  until  the  debtor's  death,  all 
that  time  was  well  excused ;  and  also  until  his  will  was  proved  and 
there  was  an  executor,  since  hiclies  could  not  be  attributed  to  the 
plaintiff  for  not  suing,  while  there  was  no  executor  against  whom 
he  could  bring  his  action ;  the  only  objection  made  on  the  defen- 
dant's part  being,  that  the  plaintiff  ought  to  have  revived  the 
former  action  at  law,  and  not  have  filed  a  bill  in  equity.  The  Lord 
Chancellor  Cowper  held  that  the  statute  did  not  apply,  and  decided 
in  favour  of  the  plaintiff.  The  cases  in  which  it  has  been  decided 
that  when  the  statute  has  once  begun  to  run,  it  goes  on  running, 
will  be  found  all  to  have  been  cases  in  which  the  plaintiff  could 
have  proceeded  with  the  action. 

(1)  2  Vem.  694. 
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(Alderson,  B,  :  There  are  cases  in  which  *the  plaintiflf  could  not       Rhodes 
have  even  known  that  the  right  of  action  had  accrued — as  of  tres-    smbthurst. 
pass  under  ground — ^yet  the  statute  has  been  held  to  run  against        [  *^o  ] 
him.     So  where  the  breach  of  a  contract  has  occurred  more  than 
six   years   before,  although  the  special  damage  accrued    within 
the  six  years,  the  statute  has  been  held  to  be  a  bar :   BatiLey  v. 
Faulkner  (i).    There  are  some  instances  of  peculiar  hardship  of  that 
class.     So  in  the  case  of  negligence  or  misfeasance  by  an  attorney, 
where  it  is  not  discovered  within  the  six  years  (2).) 

Those  are  cases  where  there  is  only  the  want  of  knowledge  of  some 
fact,  not  where  the  party  is  precluded  from  suing  by  law  :  here  the 
plaintiff  knows  the  facts,  and  is  desirous  to  proceed  with  his  action, 
but  the  law  prevents  him.  How,  then,  can  he  be  said  to  have  been 
guilty  of  ladies — which  is  the  test  applied,  in  Jolliffe  v.  Pitt,  to  the 
construction  of  the  statute  ? 

(Alderson,  B.  :  Is  there  not  laches  for  one  year,  between  the 
time  when  the  action  first  accrued,  and  the  death  of  the  testator  ?) 

No ;  the  Legislature  gives  the  creditor  six  years  in  which  to  sue,  and 
he  cannot  be  guilty  of  any  laches  during  the  progress  of  that  time. 
In  Wilcocks  v.  Huggins,  the  original  testator  died  without  having 
commenced  any  action,  and  the  six  years  had  all  but  expired  when 
the  executrix  sued  out  the  first  writ,  [n  Murray  v.  East  India 
Company  {3),  where  it  was  held  that,  in  an  action  by  an  adminis- 
trator on  a  bill  of  exchange  payable  to  the  intestate,  but  accepted 
after  his  death,  the  statute  did  not  begin  to  run  until  administration 
granted,  Abbott,  Ch.  J.,  says :  "  It  cannot  be  said  that  a  cause  of 
action  exists,  unless  there  be  also  a  person  in  existence  capable  of 
suing."  That  cannot  mean  a  person  who  is  capable  of  suing  for  a 
single  day,  but  a  person  who  is  ^capable  of  suing  during  the  period  [  *5i  ] 
of  limitation.  In  Skeffington  v.  Whitehurst  (4),  a  similar  opinion 
was  expressed  by  Alderson,  B.  In  Webster  v.  Webster  (5),  a  plea 
of  the  statute  was  allowed,  only  because  Lord  Eldon  held  the  fair 
construction  of  the  allegations  in  the  bill  to  be,  that  the  defendant 
had  possessed  himself  of  the  personal  estate  of  the  debtor  (in  whose 

(1)  22  R  B.  390  (3  B.  &  Aid.  288).        B.  B.  237  (6  B.  &  0.  259;  8  Dowl.  & 

(2)  See  Granger  v.  Geimje,  29  B.  B.      By.  14). 

196  (5  B.  &  C.  149;    7  Dowl.  &  By.  (3)  24  B.  B.  325  (5  B.  &  Aid.  204), 

729) ;  Short  v.  M' Carthy,  22  B.  B.  503  (4)  3  Y.  &  C.  1 ,  34  (see  p.  339  above). 

(3  B.  &  Aid.  626) ;  Howdl  v.  Yoang,  29  (5)  7  B.  B.  351  (10  Ves.  93. 
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Rhodes  lifetime  the  debt  had  accrued),  and  might  therefore  have  been  sued 
Smbthuest.  within  six  years  of  the  death,  as  executor  de  son  tort.  There  the 
plaintiff  clearly  might  have  sued  the  testator  himself.  In  Perrp  v. 
Jenkins  (i),  where  a  suit  for  an  account  of  rents  had  become  abated 
by  the  plaintiff's  death  before  decree,  and  his  administrator  more 
than  six  years  afterwards  filed  a  bill  of  revivor,  to  which  the  defen- 
dant pleaded  the  Statute  of  Limitations,  but  did  not  state  in  his  plea 
that  six  years  had  elapsed  since  the  representation  taken  out  to  the 
original  plaintiff,  the  plea  was  overruled.  That  could  only  be  on 
the  ground  that  there  is  no  cause  of  action  continuing,  unless  there 
is  some  person  in  esse  capable  of  taking  advantage  of  it  on  the  one 
side,  or  against  whom  it  can  be  taken  advantage  of  on  the  other. 
Doxvglm  v.  Fai^rest  (2)  is  still  more  directly  in  point.  There  it  was 
held,  that  where  the  testator  resided  and  died  abroad,  his  executor 
in  England  might  be  sued  at  any  time  within  six  years  after  his 
taking  out  probate.  In  that  case  the  plaintiff  might,  had  he  chosen, 
have  sued  the  testator  while  he  was  abroad.  The  decision  can  be 
supported  only  in  this  way,  that  the  plaintiff  was  guilty  of  no  laches 
or  default  in  not  suing  while  his  debtor  was  beyond  seas. 

(Aldebson,  B.  :  That  was  in  truth  a  case  not  within  the  statute  at 

all,  because  the  debtor  never  returned  from  beyond  seas  ;  therefore 

the  plaintiff  might  have  sued  him  at  any  time  during  his  life ;  and 

[  *62  ]       so  might  sue  his  executor  at  any  time  during  six  years  *after  he  was 

appointed  executor.) 

The  cause  of  action  mentioned  in  the  statute  of  James,  means  the 

cause  of  action  against  the  party  originally  liable :  the  action  must 

therefore  have  been  brought  against  the  testator  within  the  six 

years,  unless  there  was  something  in  the  statute  of  Anne  which 

gave  a  larger  right.     Then,  if  the  original  debtor  never  returns 

from  beyond  seas,  what  term  has  the  creditor  against  his  executor  ? 

It  cannot  be  more  than  six  years  from  his  death.     The  statute  of 

Anne  only  gives  a  new  right  of  proceeding  against  the  debtor  if  he 

returns,  but  gives  no  new  cause  of  action  against  his  representative. 

But  if  the  cause  of  action  be  held  to  have  accrued  from  the  time 

of  probate  granted,  it  must  be  so  held  in  every  case :  but  the  title 

by  probate,  again,  refers  back  to  the  death.     Douglas  v.  Forrest ^ 

therefore,  can  stand  only  on  the  ground  that  there  was  no  laches 

until  an  executor  was  appointed.     Best,  Ch.  J.,  says,  "  Cause  of 

(1)  1  My.  &  Cr.  114.  (2)  29  R.  R.  69o  (4  Bing.  686;  1 

Moore  &  Payne,  663). 
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action  is  the  right  to  prosecute  an  action  with  effect ;  no  one  has  a      Rhodes 

complete  cause  of  action  until  there  is  somebody  that  he. can  sue." 

The  right  construction,  therefore,  of  the  statute,  and  the  eflfect  of 

the  cases,  is  this :  that  the  right  of  suing  is  not  barred  unless  there 

have  been  six  years  of  laches  or  default  on  the  part  of  the  plaintiff. 

Here  he  has  been  guilty  of  none. 

Sir  F,  PoUock,  for  the  defendant : 

The  defendant  is  entitled  to  the  judgment  of  the  Court.  The 
language  and  meaning  of  the  statute  of  James  are  perfectly  plain, 
and  the  clear  construction  of  it  is,  that  having  once  begun  to  run, 
it  continues  to  run,  and  its  operation  is  not  saved  by  any  such  dis- 
tinctions as  have  been  relied  upon  on  the  other  side.  The  argu- 
ment for  the  plaintiff  must  go  to  this  length — that  there  must  be, 
during  the  whole  six  years,  a  continuing  cause  of  action,  a  plaintiff 
capable  of  suing,  and  a  defendant  capable  of  being  sued ;  and  that 
if  there  be  any  interruption,  in  any  one  of  these  respects,  *for  how-  [  •ss  ] 
ever  short  a  time,  that  time  must  be  taken  out  of  the  calculation  : 
whence  it  will  follow,  that  in  every  case  of  a  personal  representative, 
whether  suing  or  sued,  there  must  be  a  special  inquiry  as  to  the 
state  of  the  debt  at  the  time  of  the  death  of  the  original  debtor, 
and  at  the  time  of  the  grant  of  probate  or  administration.  So  to 
decide  would  be  legislating,  not  expounding  the  existing  law.  If 
every  interruption  of  the  power  to  sue  suspends  the  running  of  the 
statute,  then  the  long  vacation — the  Sundays  and  close  holidays — 
during  which  a  plaintiff  cannot  effectually  commence  an  action, 
ought  to  be  taken  out  of  the  computation.  Or  suppose  a  plaintiff 
were  a  close  prisoner  abroad  during  part  of  the  time,  so  that  he 
could  not  send  over  a  power  of  attorney  to  commence  the  action, 
would  the  operation  of  the  statute  be  suspended  till  his  liberation  ? 
The  disability  in  this  case,  moreover,  is  altogether  of  the  plaintiff's 
own  causing ;  he  created  the  delay  by  putting  forward  his  unfounded 
claim  to  probate.  In  Doe  d.  Duroure  v.  Jones  (i),  it  was  held,  that 
when  once  the  five  years  allowed  to  an  infant  to  make  an  entry  for 
the  purpose  of  avoiding  a  fine,  have  begun,  the  time  continues  to 
run  notwithstanding  any  subsequent  disability  ;  and  Ashhubst,  J., 
there  says :  '*  If  the  disability  be  once  removed,  the  time  must  con- 
tinue to  run  notwithstanding  any  subsequent  disability  either  volun- 
tary or  involuntary ;  and  even  if  there  were  any  distinction  between 
the  two  kinds  of  disability,  the  present  is  against  the  plaintiff,  for 
(1)  2  R.  E.  390  (4  T.  B.  800). 
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Rhodes      the  imprisonment  for  debt  was  in  consequence  of  his  own  voluntary 
Smbthubst.    act."      Lord  Kbnyon,  Ch.  J.,  in  the  same  case  says :  "  I  never 
heard  it  doubted,  till  the  discussion  of  this  case,  whether,  when  any 
of  the  Statutes  of  Limitation  had  begun  to  run,  a  subsequent  dis* 
ability  would  stop  their  running."    His  Lordship  states  that  to  be 
the  uniform  construction  of  the  statutes,  and  the  generally  received 
[  *64  ]        *opinion  of  the  profession.  There  are  indeed  cases  where  the  Courts 
have  refined  for  the  purpose  of  holding  that  the  statute  has  not 
begun  to  run,  but  none  which  break  in  on  the  principle  thus  stated 
by  Lord  Kenyon.     The  statute  of  the  21  Jac.  I.  c.  16,  itself,  says 
nothing  whatever  about  defendants,  excepting  in  the  clause  giving  a 
year  after  the  reversal  of  an  outlawry.     The  first  case  in  which  the 
construction  of  it  came  in  question  was  Pindeaux  v.   Webber  {i), 
where  it  was  held  that  a  plea  of  the  statute  was  a  bar,  notwith- 
standing a  replication  that  when  the  cause  of  action  accrued,  rebels 
had  usurped  the  government,  and  hone  of  the  King's  Courts  were 
open :  for  there  was  no  exception  in  the  Act  of  such  a  case.    If  the 
argument  on  the  other  side  be  well  founded,  it  might  equally  have 
been  said  in  that  case,  that  a  period  when  no  Courts  were  sitting, 
was  ex  necessitate  excepted  out  of  the  statute.    At  the  time  of  the 
Revolution,  again,  there  was  an  interval  during  which  the  Courts 
were  not  sitting ;  and  an  Act  of  Parliament,  the  1 W.  &  M.  c.  4,  was 
passed  expressly  to  provide  for  the  case ;  enacting  that  the  time 
between  the  10th  of  December,  1688,  and  the  12th  of  March  follow- 
ing (a  period  of  ninety-two  days),  should  not  be  reckoned  in  quare 
impedit  or  the  Statute  of  Limitations.     If  this  time  would  have 
been  left  out  of  the  computation  on  the  true  construction  of  the 
statute  of  James,  no  legislative  provision  of  the  kind  would  have 
been  necessary.     The  next  statute  which  passed  relating  to  the  sub- 
ject was  that  of  the  4  Anne,  c.  16,  prior  to  which  there  had  been 
decisions  on  the  statute  of  James,  holding  the  exception  in  section  7 
to  apply  only  to  the  case  of  plaintiffs  absent  beyond  seas  (2).     Now 
it  is  conceded  on  the  other  side,  that  the  right  to  sue  the  debtor  on 
his  return  from  beyond  seas,  includes  the  right  to  sue  his  executors ; 
[  *55  ]        but  they  are  not  *mentioned  in  the  statute  of  Anne.    Murray  v. 
East  India  Company,  and  Cai^  v.  Stepihenson,  only  prove  that  no 
cause  of  action,  within  the  meaning  of  the  statute,  accrues,  until 
there  is  somebody  capable  of  suing,  and  somebody  capable  of  being 
sued :  but  if  the  argument  on  the  other  side  be  correct,  the  distinction 

(1)  1  Lev.  31.  (2)  HaJl  v.    Wyhoum,  Carth.   136; 

Chevely  v.  Bmd,  id.  226. 
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taken  in   those  cases,  that  the  instruments  were  not  suable  on       Rhodes 
at  all  till  after  the  death,  was  unnecessary,  and  the  fact  on  which    sutirruuRST. 
the  Court  decided  was  altogether  immaterial.     In  both  those  cases 
the  original  cause  of  action  was  against  the  executor.    Jollife  v. 
Pitt,  if  properly   examined,  contains  nothing  to  show  that  the 
operation  of  the  statute  can  be  stopped  when  it  has  once  begun  to 
run.     There  all  the  parties  were  abroad ;  the  plaintiff  till  1702,  the 
debtor  until  his  death ;  and  the  statute  of  Anne  passed  in  1705, 
before  the  plaintiff  was  barred  by  lapse  of  time  :  and  being  in  the 
present  tense,  (**  if  any  person,  &c.,  be  or  shall  be  beyond  the  seas, 
&c.'*)  it  had  the  same  operation  on  the  case  as  if  it  had  passed 
before  the  cause  of  action  accrued.     And  the  Lord  Chancellor 
merely  said  that  '*  he  inclined  to  think  that  the  statute  should  not 
take  place  (i).*'     Again,  it  is  said  that  Peri-y  v.  Jenkins  has  carried 
the  doctrine  in  Murray  v.  East  India  Company  to  a  further  extent. 
It  is  to  be  observed,  that  it  would  be  dangerous  to  take  the  decisions 
in  equity  on  this  subject  as  certain  guides  in  a  court  of  law.     The 
courts  of  equity  are  not  bound  by  the  statute,  although  they  decide 
in  analogy  to  it ;  but  they  look  only  to  the  equitable  part  of  the 
statute,  and  refuse  to  enforce  it  in  cases  of  fraud,  or  even  of  mis- 
take.    In  Perry  v.  Jenkins,  it  did  not  appear  on  the  plea  that  there 
was  any  representative  who  could  have  sued  earlier,  and  the  case 
therefore  fell  within  the  authority  of  Murray  v.  East  India  Company : 
but  the  judgment  of  the  Court  may  also  be  rested  on  the  ground 
that  a  bill  of  revivor  is  not  a  new  suit.     Webster  v.  Webster  is  no 
authority  whatever  for  *the  plaintiff;  the  plea  of  the  statute  was       [*66] 
there  held  good.     The  case  of  Wdcocks  v.  Hnggins  has  been  ques- 
tioned in  later  cases ;  but  there  also  the  judgment  was  in  favour  of 
the  defendant.     No  decision  is  to  be  found  in  which  the  running  of 
the  statute  has  been  held  to  be  stopped,  by  reason  of  a  disability  in 
the   defendant.     Douglas  v.  Forrest  is  in  principle  precisely  the 
same  case  as  JolUffe  v.  Pitt :  the  decision  proceeded  on  this  principle, 
that  personal  representatives  are  liable,  not  under  the  words  of  the 
statute,  but  under  some  construction  of  law  put  upon  it  by  the 
Courts.    If,  therefore,  a  plaintiff  is  desirous  to  take  his  case  out  of 
the  operation  of  the  statute,  he  either  must  show  that  it  has  not 
begun  to  run,  or  must  bring  himself  within  some  of  the  excep- 
tions contained  in  the   statute  itself,  or  established   by  judicial 
construction.    Here  he  does  none  of  these,  and  therefore  falls  within 

(1)  The  exact  words  in  2  Vem.  694      be  of  opinion  that  the  Statute  of  Limita- 
are  *  The  Lord  Chancellor  inclined  to      tions  was  not  to  take  place.' — F.  P. 
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Rhodes      the  general  and  established  rule  of  law,  that  the  statute,  having  once 
smethuest.   begun  to  run,  runs  on  notwithstanding  any  subsequent  disability. 

Sir  W.  Follett,  in  reply : 

The  distinction  taken  for  the  plaintiff  is  between  the  case  of  a 
party  who  has  a  right  by  law  to  sue,  but  is  under  a  disability  from 
other  causes,  and  a  party  who  by  law  cannot  sue.    Doe  d.  Duroure 
V.  Jones  turned  altogether  on  the  excepting  words  in  the  Statute  of 
Fines,  4  Hen.  VII.  c.  24,  that  persons  within  the  age  of  twenty-one 
years,  &c.  at  the  time  of  the  fine  levied,  shall  have  five  years  after 
the  ceasing  of  the  disability.     Here  the  plaintiff  does  not  profess 
to  rest  his  case  on  section  7  (the  excepting  clause)  of  the  statute  of 
James,  but  contends  that  his  case  is  not  within  section  8,  the 
enacting  clause.    He  does  not  allege  that  in  order  to  prevent  the 
operation  of  the  statute,  it  must  be  a  cause  of  action  which  the 
plaintiff  has  the  power  to  enforce  during  the  six  years,  but  one 
[  ♦57  ]       which  he  had  not  the  legal  right  to  enforce  against  *any  party. 
The  argument  as  to  the  Sundays  and  holidays,  &c.  amounts  to 
nothing ;  the  Legislature  legislates  with  reference  to  the  usual 
practice  of  the  courts  of  law :  it  might  as  well  be  argued  that  the 
nights  ought  not  to  be  counted.     As  to  the  statute  of  1 W.  &  M.  c.  4, 
it  cannot  be  supposed  that  the  Legislature  would  have  deemed  it 
necessary  to  provide  for  such  a  special  case,  and  yet  allow  this  evil, 
of  continual  occurrence,  to  pass  without  remedy,  unless  it  was  con- 
sidered that  the  Statute  of  Limitations  did  not  apply  at  all  to  such 
a  case.    It  was  held  that  the  ninety-two  days  were  to  be  taken  out 
of  the  six  years  whenever  they  occurred :  Snode  v.  Ward  (i).    That 
was,   therefore,  a  strong  legislative  declaration  that  the  former 
statute  meant  that  the  plaintiff  should  have  six  full  years  unless  he 
were  guilty  of  laches.    It  is  said  that  the  delay  here  is  the  act  of 
the  plaintiff;  if  so,  that  ought  to  have  been  replied.     Wilcocks  v. 
Hvggins,  and  Caiy  v.  Stephenson^  were  only  cited  as  showing  that 
the  Courts  have  proceeded  on  an  equitable  view  of  the  intention  of 
the  Legislature,  not  on  the  express  words  of  the  statute.    As  to 
Jolliffe  V.  Pitt,  it  is  true  there  was  no  express  judgment  on  this  point, 
but  it  is  said  to  have  been  agreed ;  and  there  could  be  no  excuse  for 
the  not  suing  earlier,  except  there  being  no  executor  to  be  sued.    In 
Douglas  v.  Forrest  the  case  is  taken  as  an  authority.     It  is  said 
that  in  Mniray  v.  East  India  Company,  the  Court  proceeded  on 
another  ground ;  but  in  truth  it  became  necessary  there  to  decide 

(1)  3  Lev.  283;  2  Ventr.  185,  197. 
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the  very  point :  there  was  no  special  replication  setting  out  the  facts      Rhodeh 
of  the  grant  of  administration,  &c. ;  the  only  question  for  the  Court    smbthubst. 
therefore  was,  when  did  the  cause  of  action  accrue ;  and  it  was 
necessary  to  decide  that  point. 

Lord  Abinoer,  G.  B.  : 

This  case  has  been  argued  with  great  ingenuity,  and  if  we  had 
felt  any  reasonable  doubt  *  about  it,  we  should  have  wished  to  take       [  *58  ] 
further  time  to  consider  before  pronouncing  our  judgment.     It 
appears  to  me  that  the  question  is  by  no  means  new,  and  that,  so 
far  from  its  being  a  case,  as  Sir  William  Follett  says,  which  never 
occurred  before,  I  think  it  might  be  found  that  although   this 
precise  point  may  not  have  arisen,  a  hundred  cases  of  a  similar 
nature  have  occurred.     The  case  is  this :  A  party  who  is  a  debtor, 
and  against  whom  a  cause  of  action  existed  in  1829,  dies  in  1830, 
his  creditor  being  then  alive.     After  his  death,  some  litigation 
takes  place  before  the  will  is  proved ;  and  the  whole  period  between 
the  year  1829,  when  the  debt  accrued,  and  the  time  when  the 
creditor  brings  his  action,  embraces  considerably  more  than  six 
years.     Now  the  proposition  contended  for  is  this — that,  although 
the  debt  accrued  against  a  debtor  who  might  have  been  sued,  and 
in  favour  of  a  creditor  who  might  sue,  yet,  as  there  is  a  portion 
of  the  time  that  has  elapsed,  the  lapse  of  which  was  caused  by  the 
litigation  as  to  who  should  be  the  executor  of  the  debtor,  that 
portion  ought  not  to  be  calculated  as  a  part  of  the  six  years.     I 
believe  it  never  happens  that  the  death  of  a  man  who  has  any 
thing  at  all  to   leave  is  not  followed   by  some  little  delay:   it 
frequently  happens,  where  a  will  is  contested,  that  some  consider- 
able time  elapses  before  probate  is  given,  or,  if  the  will  is  considered 
as  inoperative,  or  as  not  being  the  will  of  the  testator,  before 
administration  is  granted ;  and  it  never  occurred  in  my  practice, 
that  oipon  a  plea  of  non  assumpsit  infra  sex  annos,  it  should  be 
stated  that  you  ought  to  deduct  that  portion  of  time  which  had 
run  between  the  testator's  death  and  the  taking  out  probate  or 
letters  of  administration.      I  believe   that  cases  where  such  an 
interval  has  taken  place  have  frequently  occurred,  and  where  that 
interval  has  formed  part  of  the  statute's  continuing  to  run,  and  I 
never  heard  the  objection  made  before.    It  is  put  on  this  ground : 
the  meaning  of  the  3rd  section  of  the  Statute  of  Limitations,  it  is 
said,  *is  this — the  action  should  not  only  have  accrued  six  years,       [  *69  ] 
but  there  should  have  been  a  continuing  cause  of  action,  with  a 
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Rhoces      plaintiff  capable  of  sning,  and  a  defendant  capable  of  being  sued, 
Smethubst.   tbe  whole  time.     Now  again,  although  this  precise  point  may  never 
have  occurred,  yet  cases  have  arisen  frequently,  in  actions  both 
by  and  against  executors,  where  for  a  portion  of  the  time  there 
was  no  such  capacity  of   suing,  and  yet  I  never  heard  of  such  a 
portion  of  time  being  subtracted  from  the  six  years.    It  appears  to 
me  that  the  general  interpretation  of  the  statute  has  been  this : 
that  where  an  action  has  once  accrued,  and  the  statute  has  begun 
to  run,  there  being  then  a  capacity  of  suing  and  of  being  sued, 
the   statute  continues  to  run.    And  Sir   William  Follett  admits 
that  he  has  no  case  at  common  law  to  show  as  a  warrant  for  the 
exception  he  contends  for,  but  he  says  there  are  cases  in  equity. 
Now  the  first  observation  to  be  made  is  this,  that  cases  in  equity  so 
often  depend  on  a  great  variety  of  circumstances,  that  they  cannot 
necessarily  be  taken  to  give  a  court  of  law  authority,  when  they  are 
cited  to  contravene  the  course  of  common  law.     True  it  is,  courts 
of  equity  admit  the  Statute  of  Limitations,  by  following  and  apply- 
ing it  where  it  can  be  done  without  any  prejudice  to  equity,  but  there 
are  cases  where  they  see  manifest  injustice  would  be  done  by  apply- 
ing it,  and  therefore  refuse  to  do  so.    Whether  in  Jolliffe  v.  Pitt  the 
Court  founded  its  judgment  on  that  ground  or  not,  I  do  not  pretend 
to  say  :  it  certainly  was  a  very  extraordinary  case.    At  the  time  the 
debt  accrued  both  the  plaintiff  and  the  defendant  were  abroad ;  the 
plaintiff  returned  in  the  year  1702,  and  then  sued  out  a  writ,  and 
he  continued  suing — the  words  are,  "continued  on  the  roll" — ^for 
four  years.     The  debtor  subsequently  died  abroad,  and  in  the  mean 
time  (1705)  the  statute  of  Anne  was  passed.     But  Sir  W.  Follett 
says  it  could  not  apply,  because  the  debt  had  accrued  before  it 
[  ♦60  ]        passed.     I  am  by  no  means  certain  that  the  court  of  *equity  would 
not  reasonably  have  considered,  that  as  the  Legislature  had  deemed 
the  case  of  a  debtor  abroad  a  proper  exception  out  of  the  Act  of 
Parliament,  they  would  not  apply  the  same  rule  as  would  otherwise 
have  prevailed.    In  1710  there  was  a  personal  representative  then 
in  England  wlio  proved  the  will,  and  the  action  was  brought  within 
four  years  after  that  time ;  and  the  Court  held  that  the  creditor 
could  sue  him  after  the  time  of  taking  out  the  probate.    But  that 
case  presents  a  distinction  which  is  not  to  be  found  in  this,  namely, 
that  there  the  party  had  commenced  his  action  against  the  debtor, 
and  had  proceeded  in  keeping  it  alive  until  his  death.     There  are 
several  cases  that  have  been  cited  to  show  that  where  a  party  was 
capable  of  suing,  and  had  commenced  an  action  against  a  party 
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capable  of  being  sued,  any  interruption  of  the  suit  by  circumstances       Rhodes 
which  he  could  not  control,  should  not  prevent  him  or  his  represen-    smethubst. 
tatives  from  reviving  it  again,  so  as  to  take  away  the  application  of 
the  statute.     Now,  whether  these  are  cases  founded  upon  an  equit- 
able construction  of  the  statute,  though  not  precisely  within  the 
words,  we  need  not  inquire  in  order  to  decide  this  case,  for  here 
that  qualification  does  not  exist.     During  the  period  of  a  year  and 
more,  while  the  debtor  was  living,  and  when  it  is  admitted  there 
was  a  power  to  bring  the  action,  no  action  was  brought,  and  a  year 
and  a  quarter  expires  of  the  first  part  of  the  time,  which  cannot  be 
shut  out  of  the  account.     The  case  of  Murray  v.  The  East  India 
Company  stands  on  a  distinct  ground,  and  one  which  must  be  at 
once  acceded  to.    In  that  case  Mr.  Hope  had  despatched  some  bills 
to  an  agent  in  England,  and  himself  embarked  in  a  vessel  for 
England  ;  the  vessel  was  lost,  and  he  perished  with  it.     His  agent 
in  England,  acting  under  a  power  of  attorney  given  by  Mr.  Hope 
before  he  died,  presented  the  bills  to  the  East  India  Company,  and 
they  were  paid  to  the  agent.     It  turned  out  that  the  agent  had 
exceeded  his  authority  in  indorsing  *the  bills ;  and  it  was  held  that        [  *6n 
the  East  India   Company  could  not   defend  themselves  against 
another  action  on  the  bills  by  the  administrator  of  Mr.  Hope,  on 
the  ground  that  more  than  six  years  had  elapsed  since  the  date  of 
the  bills,  because  the  right  of  action  did  not  exist  in  the  lifetime  of 
Mr.  Hope,  therefore  there  was  no  power  of  bringing  an  action  until 
administration  was  taken  out :  the  action  never  accrued  to  any  body 
until  the  letters  of  administration  were  granted ;  from  that  time, 
therefore,  according  to  the  words  of  the  statute,  the  statute  began 
to  run.     This  case  is  very  different  also  from  those  in  which  the 
plaintiff  has  commenced  his  suit,  and  where  by  his  death  it  has  been 
interrupted,  and  his  executor  has  commenced  a  new  suit ;  it  has  been 
held  under  those  circumstances,  by  analogy  to  the  remedy  the  statute 
has  provided  in  the  case  [where]  a  judgment  [is]  reversed,  that  the 
party  may  commence  a  new  action,  and  he  has  a  year  to  do  it  in. 
That  is  a  class  of  cases  where  the  suit  had  been  once  commenced ; 
the  other  class  of  cases  is  where  no  action  has  accrued  at  all,  there 
being  no  power  to-  sue  or  be  sued,  till  the  period  when  the  party  has 
taken  out  representation.     In  this  case  there  was  a  power  to  sue 
and  be  sued  for  a  year  and  more  before  the  testator's  death — the 
statute  had  begun  to  run  at  that  period, — there  being  the  two 
parties  in  esse  to  play  the  part  both  of  plaintiff  and  defendant. 
Then  if  it  began  at  that  time,  what  was  to  stop  it  ?    Sir  Williavi 
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Rhodes  Follett  admits  that  he  does  not  know  of  any  case  at  law,  wherein, 
Smbthubst.  after  the  statute  had  begun  to  run  between  parties  that  are  com- 
petent as  plaintiff  and  defendant,  the  Court  has  held  that  the  lapse 
of  six  years  from  the  time  when  the  action  first  accrued  should  not 
operate  as  a  bar  to  the  suit,  by  reason  of  any  interruption  during 
the  time,  when  no  person  was  in  esse.  And  his  argument  would 
amount  to  this,  that  if  the  statute  has  run  for  five  years,  and  the 
party  then  dies,  and  his  will  is  contested  for  several  years,  the 
statute  does  not  run  on  until  after  all  that  period,  in  order  to  com- 
[  •62  ]  plete  the  six  years.  *That  is  a  sort  of  computation  I  have  never 
heard  of.  Neither  can  I  agree  with  what  has  been  said  in  answer 
to  the  argument  drawn  from  the  statute  of  1  W.  &  M.  c.  4.  The 
argument  is  this,  that  the  Legislature  never  foresaw  such  a  case, 
and  passed  this  Act  of  Parliament  to  remedy  the  inconvenience 
resulting  from  it,  enacting  that  the  Statute  of  Limitations  should 
not  apply  during  the  period  of  ninety-two  days.  Sir  William 
FoUetVs  answer  is,  that  inasmuch  as  the  cases  of  interruptions  to 
actions  by  death  or  the  want  of  a  representative  must  so  frequently 
arise,  the  Legislature  not  providing  for  those  cases  by  any  clause  in 
this  statute-,  it  may  be  inferred  that  the  Statute  of  Limitations  would 
not  apply  to  them  at  all.  One  would  rather  say,  the  Legislature 
has  foreseen  those  cases,  and  did  not  think  it  was  necessary  to  make 
any  provision  for  them,  but  meant  the  statute  to  run  from  the  time 
the  cause  of  action  first  accrued.  But  even  in  that  peculiar  case, 
which  could  not  be  foreseen,  it  is  plain  the  Legislature  thought  the 
disability  of  suing  or  being  sued  during  the  space  of  ninety-two 
days  would  require  some  provision,  and  they  passed  a  legislative 
enactment  to  prevent  that  period  from  being  reckoned  as  part  of 
the  time,  during  which  there  was  a  suspension  of  all  ability  of  pro- 
ceeding at  law,  the  whole  of  a  Term  having  passed  without  any 
sitting  of  the  courts  of  justice.  Therefore  the  Legislature,  as  it 
appears  to  me,  has  by  its  own  enactment  shown  in  what  cases  the 
period  of  time  in  which  there  existed  any  disability  in  the  plaintiff 
or  defendant  not  being  able  to  sue  or  be  sued,  should  or  should  not 
form  part  of  the  six  years  limited  by  the  statute.  We  have  there- 
fore, as  I  think,  both  authority  and  reason  for  concluding  that  the 
period  of  time  from  which  the  computation  is  to  begin,  is  when  the 
action  accrued  ;  and  that  when  the  statute  has  once  begun  to  run, 
any  portion  of  time  in  which  the  parties  are  under  disabilities  must 
nevertheless  form  part  of  the  six  years.  There  is  no  doubt,  which- 
[  *63  ]       ever  way  we  *decide  a  question  not  provided  for  by  the  Legislature, 
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the  imagination  may  suggest  cases  of  considerable  hardship ;  but      Rhodes 
a   court  of  law  ought  not  to  be  influenced  or  governed  by  any    smbthurst. 
notions  of  hardship;    they  may  require  legislative  interference, 
but  we  cannot  modify  the  rules  of  law.     For  these  reasons,  I 
think  the  judgment  should  be  arrested  on  the  first  count  in  the 
declaration. 

BOLLAND,  B. : 

This  case  has  been  exceedingly  well  argued,  and  I  have  paid 
great  attention  to  the  arguments  on  both  sides.  I  confess,  for  a 
considerable  portion  of  the  time  during  the  progress  of  the  argu- 
ment, I  had  great  doubt  whether  or  not  the  opinion  I  should  adopt 
would  be  in  conformity  with  that  of  the  rest  of  the  Court.  How- 
ever, the  general  understanding  of  the  profession  having  been  as 
my  Lord  has  stated,  and  no  case  being  adduced  to  the  contrary,  I 
concur,  though  not  without  some  doubt,  in  the  opinion  that  the 
plaintiff  is  barred  by  lapse  of  time. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me  that  if  the  statute 
begins  to  run  it  must  continue  to  run — that  is  to  say,  as  soon  as 
there  is  a  cause  of  action,  a  plaintiff  that  can  sue  and  a  defendant 
that  can  be  sued  in  England,  from  that  time  the  date  of  six  yeaVs 
begins  to  run :  and  unless  that  were  so,  great  inconvenience  would 
follow;  for  it  would  be  very  diflScult,  in  almost  every  case,  to 
ascertain  whether  the  statute  had  or  had  not  run,  and  we  should 
be  obliged  to  take  a  great  many  documents  and  statements,  a  great 
many  beginnings  and  endings,  and  should  have  to  add  up  those 
precise  periods  of  time,  out  of  which  the  six  years  would  have  to  be 
made  out ;  so  that  great  inconvenience  would  result :  and  there- 
fore it  is  better  to  apply  the  law  as  it  at  present  stands ;  it  being 
far  better  that  a  particular  injury  should  be  inflicted  on  one  indi- 
vidual, than  that  great  inconvenience  should  be  applied  to  all  the 
community.  The  question  here  is,  what  *is  the  true  construction  [  *64  ] 
of  the  Statute  of  Limitations  itself  ? 

Cases  have  been  cited  which  seem  to  me  not  to  be  applicable  to 
the  present.  It  is  true  they  are  authority  as  far  as  this, — that  the 
Courts  have  put  an  equitable  construction  on  the  statute  ;  but  they 
are  not  applicable  to  induce  us  to  extend  it  to  this  case.  The  Courts 
seem  to  have  considered  that  where  the  suit  had  once  been  com- 
menced by  the  party  who  had  a  right  so  to  commence  it,  from  that 
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Bhodes  moment  the  Statute  of  Limitations  ran,  as  far  as  the  law  was  con- 
smethurst.  cerned,  unless  he  was  prevented  by  the  act  of  God,  or  from  the 
proceeding  being  set  aside  from  some  deficiency  of  pleading ;  and 
there  is  a  limited  period  of  time  given  in  which  the  suit  may  be 
recommenced  in  such  cases :  and  the  Courts  seem  to  consider  it  as 
virtually  and  equitably  a  continuation  of  the  first.  But  early  in 
the  course  of  the  argument,  I  requested  Sir  William  FoUeit  to  point 
out  any  case  in  which  the  running  of  the  statute  was  stopped  under 
circumstances  similar  to  the  present ;  where  no  suit  had  been 
commenced  by  the  party  who  ought  to  have  commenced  it.  No 
such  case  has  been  pointed  out  in  the  course  of  the  argument ;  the 
cases  that  have  been  before  the  Court  are  these — such  as  where  a 
party  dies,  and  his  executor  or  administrator  has  a  limited  time 
within  which  to  administer  his  estate,  and  it  is  insufficient  for  the 
purpose,  if  there  be  no  laches  on  the  part  of  the  executor  or 
administrator,  the  Courts  will  give  a  larger  period  of  time ;  and  so, 
if  the  time  be  consumed  in  litigation  as  to  who  should  be  appointed 
representative,  this  larger  period  might  be  and  has  been  allowed  in 
some  cases.  So  again,  in  cases  of  removal  from  an  inferior  Court, 
whereby  the  party  is  prevented  from  going  on  ;  the  law  says,  if  he 
continue  his  suit  within  a  reasonable  and  proper  time,  it  shall  be 
considered  as  virtually  dating  from  the  commencement  of  the 
original  suit  in  the  inferior  Court.  So  again,  where  a  woman 
[  *^5  ]  marries,  having  commenced  *her  suit  within  the  proper  period  of 
time,  marriage  being  a  lawful  act,  if  she  commences  a  suit  in  the 
name  of  husband  and  wife,  and  if  that  suit  be  promptly  commenced, 
the  Courts  hold  it  a  continuation  of  the  first.  I  do  not  say  whether 
this  is  founded  on  sound  and  true  principles,  but  it  proceeds  on  an 
equitable  construction  of  the  case  put  in  the  statute  as  to  the 
reversal  of  outlawry.  Jollife  v.  Pitt  and  Douglas  v.  Forrest  are  the 
two  cases  mainly  relied  on  by  Sir  Willium  FolletL  In  Jolliffe  v.  Pitt, 
it  seems  to  me  the  statute  of  Anne  did  apply  at  law ;  and  the 
rule  in  equity  being,  that  although  the  Statutes  of  Limitations  do 
not  bind  the  courts  of  equity,  yet  they  are  admitted  as  a  guide  in 
cases  analogous,  the  Chancellob  probably  proceeded  on  an  equitable 
application  of  the  statute  of  Anne,  which  had  then  passed.  He 
adopted  the  Statute  of  Limitations,  uniting  therewith  the  statute 
of  Anne  as  the  guide  of  his  discretion  as  to  the  question  of  laches, 
Douglas  v.  Forrest  was  the  same  case  at  law  after  the  statute  ;  the 
statute  had  never  begun  to  run  against  the  plaintiff,  until  probate 
was  taken  out  to  the  testator.      In  Murray  v.  The  East  India 
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Company,  the  cause  of  action  accrued  after  the  death  of  the  intestate,  Rhodes 
and,  until  the  personal  representative  was  appointed,  there  was  smethubst. 
nobody  who  could  sue  at  all.  And  so  in  Gary  v.  Stephenson^  there 
was  for  some  time  nobody  who  could  be  sued  at  all ;  but  the  six 
years  after  a  representative  appeared,  and  there  was  a  complete 
commencement  of  a  right  on  the  part  of  the  plaintiff  against  a 
defendant, — the  one  capable  of  suing  in  England,  the  other  capable 
of  being  sued, — was  the  period  of  limitation.  In  this  case  there 
was  a  complete  right  of  action  existing  in  the  testator's  lifetime, 
and  a  person  who  could  be  sued,  and  in  England,  and  there  was  a 
long  period  of  time  during  which  an  action  might  have  been  com- 
menced by  the  present  plaintiff  against  the  testator:  then  the 
statute  dated  from  that  period.  Sir  William  FoUett  very  ingeniously 
*put  the  possible  case  of  an  action  accruing  on  one  day,  and  the  [  *66  ] 
party  dying  on  the  next.  This  is  an  extreme  case,  and  there  may  be 
extreme  cases  the  other  way.  The  Legislature  has  not  provided  for 
them  ;  and  I  do  not  know  that  it  ought,  for  the  probability  is  that  they 
never  will  occur  in  practice  at  all.  However,  we  must  decide  on  the 
provisions  of  the  statute,  without  reference  to  extreme  cases  either 
way.  For  these  reasons  I  think  the  plea  is  good,  and  that  the 
judgment,  as  to  the  count  to  which  it  is  pleaded,  ought  to  be  arrested. 

OURNEY,  B. : 

I  entirely  concur  in  the  judgment  given  by  the  other  members  of 
the  Court,  and  in  the  reasons  given  for  it. 

Ride  absolute  to  arrest  the  judgment  on  the  first  count. 


A  writ  of  error  having  been  brought  from  the  judgment  of  the        1840. 
Court  of  Exchequer  in  this  case,  it  was  argued  in  Michaelmas     Exchequer 
vacation  by  Sir  W.  W.  FoUett  for  the  plaintiff.     The  arguments      ciiambtr. 
were  in  substance  the  same  as  those  urged  by  him  in  the  Court    *■    351  -j    ' 
below ;  the  main  position  contended  for  on  behalf  of  the  plaintiff 
being,  not  that  the  case  fell  within  the  words  or  the  equity  of  the 
7th  section  of  the  21  Jac.  I.  c.  16,  or  within  the  4  Anne,  c.  16, 
8.  18 ;  but  that  the  3rd  section  of  the  statute  of  James  did  not 
apply  at  all  to  a  case  where  there  was  not  a  continuing  right  to 
bring  the  action  during  the  six  years.     Besides  the  cases  cited  in 
the  Court  below,  the  following  were  referred  to:  Chandler  v.  Vilett{i)^ 
Matthews  v.  Philips  (2),  Middleton  v.  Forbes  (3). 

(1)  2  Saund.  120.  (3)  WiUes,  259,  n,  (c). 

(2)  2  Salk.  424. 
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Rhodes  At  the  conclusion  of  the  argument  for  the  plaintiff,  the  Court 

Smethubst.  intimated  to  Whitehnrst,  who  appeared  for  the  defendant,  that  they 
would  hear  him  on  a  future  day,  if  they  considered  it  necessary  to 
do  so.     And  now,  without  calling  upon  the  defendant, 

Lord  Denman,  Ch.  J.,  gave  judgment : 

Tl)is  was  an  action  upon  a  promissory  note  for  2,500Z.  made  by 
the  intestate  James  Hobson,  payable  to  the  plaintiff  on  demand, 
with  the  usual  money  counts. 

To  the  count  on  the  note  the  defendant  pleaded,  inter  alia,  the 
Statute  of  Limitations. 

The  plaintiff  replied,  that  the  cause  of  action  accrued  within 
six  years  before  the  death  of  James  Hobson,  and  showed  further, 
that,  in  consequence  of  litigation  in  the  Ecclesiastical  Courts,  no 
administration  to  his  effects  was  granted  till  the  18th  of  June,  1885, 
[  *352  ]  and  that  the  plaintiff  ^commenced  his  action  within  a  reasonable 
time  afterwards,  viz.  on  the  12th  of  September,  1885,  and  averred, 
that  the  periods  which  elapsed  between  the  accruing  of  the  cause 
of  action  and  the  death  of  James  Hobson,  and  between  the  grant 
of  administration  to  the  defendant  and  the  commencement  of  the 
suit,  did  not  together  amount  to  six  years. 

The  defendant  rejoined,  that  tha  causes  of  action  did  not  accrue 
within  six  years  before  the  death  of  James  Hobson. 

A  verdict  having  passed  for  the  plaintiff,  the  Court  of  Exchequer 
gave  judgment,  notwithstanding  the  verdict,  for  the  defendant. 

A  writ  of  error  having  been  brought  in  this  Court,  we  have  heard 
the  case  argued  on  behalf  of  the  plaintiff. 

The  question  was  said  to  turn  upon  the  8rd  section  of  the  stat. 
21  Jac.  I.  c.  16,  by  which  it  is  enacted,  ''that  all  actions  of  trespass 
quare  clausum  /regit,  &c.,  all  actions  of  account  and  upon  the  case, 
&c.,  shall  be  commenced  and  sued  within  the  time  and  limitation 
hereafter  expressed,  and  not  after  ;  that  is  to  say,  the  said  actions 
upon  the  case  (other  than  for  slander)  within  three  years  next  after 
the  end  of  this  present  session  of  Parliament,  or  within  six  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after."  And 
it  was  contended  by  the  plaintiff's  counsel,  that  the  six  years  men- 
tioned in  the  statute  could  not  be  considered  as  having  elapsed, 
unless  there  had  been  a  continuing  cause  of  action  capable  of 
being  enforced ;  in  other  words,  a  plaintiff  capable  of  suing  and  a 
defendant  liable  to  be  sued,  during  the  whole  of  the  six  years. 

It  was  admitted,  that  with  reference  to  the  disabilities  mentioned 
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in  the  7th  section  of  the  statute,  if  the  time  of  limitation  had  once       Rhodes 
begun  to  run,  it  would  continue  to  run  on,  notwithstanding  any    smbthurst. 
subsequent  disability ;  but  it  was  maintained  that  with  reference  to 
the  3rd  section  of  the  statute  the  case  was  different. 

It  was  not  alleged  that  any  decision  of  our  courts  of  law  could  [  353  ] 
be  produced  in  support  of  the  proposition  contended  for ;  but  cases 
were  cited  to  show  that,  in  reference  to  various  clauses  of  the 
statute,  the  Courts  had  adopted  an  equitable  rather  than  a  literal 
construction  of  the  Act.  Chandler  v.  Vilett{i)  was  referred  to, 
which  decided  that  an  action  of  assumpsit  was  within  the  meaning 
of  the  proviso  in  the  7th  section  of  the  statute,  though  not  speci- 
fically mentioned.  Matthews  v.  Philips  (2),  Wilcocks  v.  Huggins  (3), 
Middleton  v.  Forbes  (4),  were  cited.  This  class  of  cases  are  stated, 
in  Willes,  29,  to  have  been  adjudged  upon  the  equity  of  that  clause 
of  the  statute  of  James  (sect.  4)  which  gives  a  year  after  judgments 
or  outlawries  reversed,  for  the  bringing  of  a  new  action.  In  these 
cases  actions  had  been  commenced  within  the  six  years,  and 
abated  by  matters  subsequent,  and  in  such  cases  a  new  action  has 
been  allowed  to  be  brought  within  a  reasonable  time  after  the 
determination  of  the  first. 

The  case  of  Douglas  v.  Forrest  (5)  was  also  cited.  In  that  case 
the  debtor  resided  and  died  abroad.  His  death  occurred  in  1817, 
Probate  was  not  taken  out  till  1824,  and  within  six  years  after 
the  creditor  brought  his  action,  and  the  question  was,  whether  he 
was  entitled  to  maintain  it  within  the  equity  of  the  proviso  in 
the  19th  section  of  the  4  Anne,  c.  16,  by  which,  in  the  case  of 
debtors  residing  abroad,  the  right  to  sue  is  reserved  to  the  creditor, 
provided  he  sues  within  the  limited  period  after  the  debtor's  return 
from  abroad.  The  Court  held  the  action  maintainable,  notwith- 
standing this  lapse  of  time,  and  although  the  debtor  never  returned 
from  abroad. 

None  of  these  cases  were  decisions  upon  the  section  now  in  ques- 
tion— they  are  but  illustrations  of  a  principle  which  *does  not  [  '354  ] 
admit  of  controversy,  that  Judges  will  expound  a  case  within  the 
mischief  and  cause  of  an  Act,  to  be  within  the  statute  by  equity, 
if  it  be  not  within  the  words :  Com.  Dig.  tit.  Pari.  K.  13,  Co.  Litt. 
24  b :  but  the  question  still  remains  to  be  decided  in  each  par- 
ticular case,  what  the  intent  of  the  Act  is,  and  whether  the  proposed 

(1)  2  Sannd.  120.  (4)  Willes,  2o9,  n.  (c). 

(2)  2  Salk.  424.  (o)  29  R.  i^.  695  (4  Bing.  686). 

(3)  Fitzgib.  171,  289. 
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Rhodes      case,  though  not  within  the  words,  is  yet  within  the  meaning  and 
Smethukst.    reason  of  the  Act. 

In  addition  to  the  cases  at  law,  three  cases  from  courts  of  equity 
were  cited :  Jolliffe  v.  Pitt  (i),  Webster  v.  Webster  (2),  Perry  v. 
Jenkins  (3). 

In  the  case  of  Jolliffe  v.  Pitt,  the  decision  does  not  appear ;  it  is 
only  said  that  the  Chancellor  inclined  to  be  of  opinion  that  the 
Statute  of  Limitations  was  not  to  take  effect. 

In  Webster  \.  Webster,  a  bill  was  filed  by  the  executor  of  a  creditor 
against  the  executor  of  the  debtor.  The  debtor  died  in  1786,  the 
creditor  in  1792.  The  will  was  not  proved  till  1802.  The  bill 
prayed  for  an  account  and  payment.  The  defendant  put  in  a  plea 
of  the  Statute  of  Limitations.  It  is  said  that  the  Chancellor 
objected,  that,  as  there  was  no  representation  till  1802,  there  was 
no  person  who  could  be  sued,  und  therefore  the  statute  could  not 
be  pleaded. 

No  decision,  however,  was  come  to  on  the  point,  and  ultimately 
the  plea  was,  under  the  circumstances  of  the  case,  allowed. 

In  Perry  v.  Jenkins,  the  question  arose  on  a  bill  of  revivor.  The 
original  bill  was  filed  by  GrifiGith  Jenkins  against  Lewis  Jenkins  in 
1818.  In  1819  Griffith  Jenkins  died,  leaving  Ann  Jenkins  his 
widow.  In  1827,  Lewis  Jenkins,  the  original  defendant,  died. 
In  1880,  Ann,  the  widow,  married  one  Perry ;  subsequent  to  this 
marriage,  administration  was  taken  out  by  Mrs.  Perry  to  the  estate 
[  'sss  ]  *of  the  original  plaintiff,  Griffith  Jenkins,  and  in  1885,  the  bill  of 
revivor  was  brought  against  the  real  and  personal  representatives 
of  Lewis  Jenkins,  the  original  defendant. 

To  this  bill  a  plea  of  the  Statute  of  Limitations  having  been  put 
in,  it  was  overruled,  on  the  ground  that  the  Statute  of  Limitations 
did  not  begin  to  run  till  administration  was  taken  out.  The  right 
to  revive  the  bill  never  had  existed  in  the  deceased  Griffith  Jenkins: 
it  was  a  right  first  accruing  to  his  personal  representative ;  and  on 
that  ground  the  case  of  Murray  v.  The  East  India  Company  (4)  was 
said  to  be  a  conclusive  authority  against  the  plea. 

It  appears  from  this  examination,  that  the  cases  in  equity  do 
not  (any  more  than  those  at  law)  furnish  any  authority  for  the 
proposition  contended  for  by  the  plaintiff  in  this  case. 

If  from  the  cases  we  turn  to  the  statute,  we  see  nothing  in  the 
words  of  the  clause  in  question  which  points  to  the  necessity  of  a 

(1)  2  Vern.  694.  (3)  1  My.  &  Cr.  118. 

(2)  7  R.  R.  351  (10  Ves.  93).  (4)  24  E.  R.  325  (5  B.  &  Aid.  204). 
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continuing  cause  of  action,  capable  of  being  enforced  during  the  Rhodes 
whole  period  of  six  years.  The  words  are,  that  the  action  shall  be  smethurst. 
brought  within  three  years  after  the  end  of  the  then  session  of 
Parliament,  or  within  six  years  next  after  the  cause  of  such  action 
or  suit,  and  not  after.  These  words,  in  their  natural  sense,  import 
what  is  more  precisely  expressed  in  the  7th  section  of  the  same 
statute,  by  the  words  ''  the  time  of  any  such  cause  of  action  given 
or  accrued,  fallen  or  to  come.'* 

It  was  said  in  argument,  that  no  laches  can  be  imputed  to  the 
plaintiff  for  not  suing  during  that  portion  of  time  during  which 
there  was  no  person  whom  he  could  sue,  and  therefore  that  period 
of  time  ought  to  be  excluded  from  calculation,  by  an  equitable 
extension  of  the  terms  of  the  Act. 

This  argument  might  be  entitled  to  some  weight,  if  the  clause  in 
question  had  had  for  its  object  the  remedying  of  some  inconvenience 
under  which  plaintiffs  suffered,  in  *wbich  case  it  might  be  extended  [  *356  ] 
by  construction  to  reach  a  case  not  within  the  words,  but  within 
the  mischief  intended  to  be  remedied.  But  the  object  of  this  Act 
is  quite  different;  it  was  passed  for  the  benefit  of  defendants,  to 
exempt  them  from  being  called  to  account  in  respect  of  transactions 
long  gone  by,  which  it  might  not  be  easy  to  explain  at  a  distance 
of  time.  This  object  would  be  liable  to  be,  in  many  cases,  defeated, 
if  we  were  to  adopt  the  construction  contended  for  by  the  plaintiff ; 
the  time  of  limitation  might  be  indefinitely  prolonged,  and  we  should 
be  extending  a  statute  by  equity,  not  to  forward,  but  to  defeat,  the 
remedy  which  the  Act  had  in  view. 

The  case  of  Pridemix  v.  Webber  (i),  in  which  the  statute  was  held 
to  run,  though  the  courts  of  law  were  shut  in  consequence  of  the 
rebellion,  shows  that  this  clause  of  the  Act  is  to  be  construed  strictly 
against  plaintiffs ;  and  the  Act  of  1  W.  &  M.  c.  4,  by  which  it  was 
enacted,  that  from  the  10th  of  December  until  the  12th  of  March, 
1688,  shall  not  be  accounted  any  part  of  the  time  within  which  any 
person,  by  virtue  of  the  Statute  of  Limitations,  must  bring  his 
action,  is  in  accordance  with  this  view  of  the  law. 

We  think,  therefore,  that  the  observations  of  Lord  Kenyon,  in 
the  case  of  Doe  d.  Duroure  v.  Jones  (2)^  with  reference  to  the  Statute 
of  Fines,  furnish  the  proper  rule  for  the  construction  of  the  statute 
of  James,  and  for  the  3rd  equally  with  the  7th  section  of  that 
Act:  "I  never  heard  it  doubted,*'  said  Lord  Kenyon,  "till  the 
discussion  of  this  case,  whether,  when  any  of  the  Statutes  of 
(1)  1  Lev.  31.  (2)  2  R.  R.  390  (4  T.  R.  300). 
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Rhodes 

V. 

Smethurst. 


[  '357  ] 


Limitation  had  begun  to  run,  a  subsequent  disability  would  stop 

their  running.     If  the  disability  would  have  such  an  operation  on 

the  construction   of  one  of  those  statutes,  it  would  also  on  the 

others.     I  am  clearly  of  opinion,  on  the  words  of  the  Statute  of 

Fines,  on  the  uniform  construction  of  all  the  *  Statutes  of  Limitation 

down  to  the  present  moment,  and  on  the  generally  received  opinion 

of  the  profession  on  the  subject,  that  this  question  ought  not  now 

to  be  disturbed." 

Our  opinion  therefore  is,  that  the  judgment  of  the  Court  below 

ought  to  be  affirmed. 

Judgment  affirmed. 


1838. 
Kxch,  of 

[  4  M.  &  W. 

71] 


CEOWTHEE  V.  ELWELL. 


(4  Meeson  &  Welsby,  71 — 72 
2  Jur. 


S.  C.  1  H.  &  H.  187  ;  7  L.  J.  (N.  S.)  Ex.  251 ; 
760 ;  6  Dowl.  P.  C.  697.) 

Where  some  issues  are  found  for  the  plaintiff,  and  some  for  the  defendant, 
the  latter  \7ill  be  entitled  to  the  costs  of  the  witnesses  who  are  called  exclu- 
sively in  support  of  the  issues  found  for  him,  but  not  of  those  who  are  also 
examined  to  disprove  the  issues  found  for  the  plaintiff. 

This  cause  was  referred  at  Nisi  Prius  to  arbitration,  and  the 
arbitrator  awarded  that  the  plaintiff  was  entitled  to  a  verdict  on  the 
second  and  fourth  issues,  and  the  defendant  on  the  first  and  third. 
The  defendant,  on  the  taxation,  claimed  to  be  allowed  the  costs  of 
certain  witnesses  in  respect  of  the  issues  found  for  him.  The 
Master  refused  to  allow  such  costs,  without  an  affidavit  of  increase 
stating  "that  they  were  material  and  necessary  witnesses  in 
support  of  those  issues,  and  that  their  evidence  did  not  apply  in 
any  degree  to  the  issues  found  for  the  plaintiff."  The  defendant 
produced  an  affidavit,  which  stated  that,  **  although  the  evidence 
of  those  witnesses  referred  to  a  certain  extent  to  the  issues  foimd 
for  the  plaintiff,  yet  that  the  said  witnesses  were  subpoenaed  by  the 
defendant  principally  and  specifically  with  a  view  to  support  the 
issues  found  for  the  defendant ;  and  that  such  witnesses,  in  the 
judgment  and  belief  of  the  deponent,  spoke  only  generally  and  not 
materially  to  the  issues  found  against  the  defendant.**  The  Master 
not  deeming  this  affidavit  sufficient,  refused  to  allow  the  defendant 
the  costs  of  those  witnesses. 

F.  V.  Lee  now  moved  for  a  rule  to  show  cause  why  the  Master 
should  not  review  his  taxation  : 

The  affidavit  was  sufficient,  and  the  Master  ought  to  have  allowed 
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the  costs.  In  Knight  v.  Moore  (i),  it  was  held  that  the  defendant  Crowther 
is  entitled  to  the  costs  of  witnesses  called  to  establish  the  issues  elwell. 
eventually  found  for  him,  though  they  also  gave  evidence  inci- 
dentally on  the  other  parts  of  the  case.  The  test  seems  to  be, 
what  is  the  issue  to  which  the  evidence  of  the  witnesses  is 
substantially  directed.  In  Eades  v.  Everatt  (2),  it  was  held  that 
the  expenses  of  a  witness  *called  by  the  defendant,  whose  evidence  C  *'^2  ] 
was  substantially  directed  towards  the  issues  found  for  him,  were 
properly  allowed  to  the  defendant,  although  he  gave  some  evidence 
upon  the  other  issues.  Here  it  is  sworn  that  the  witnesses  were 
subpoenaed  by  the  defendant  principally  and  specifically  to  support 
the  issues  found  for  him,  and  that  such  witnesses  spoke  only 
generally  and  not  materially  to  the  issues  found  against  the 
defendant.  It  is  submitted  that  if  a  party  swears  he  subpoenaed 
the  witnesses  to  speak  specifically  to  the  issues  found  for  him, 
although  they  did  incidentally  speak  to  the  other  issues  found 
against  him,  he  ought  to  be  allowed  the  costs  of  those  witnesses. 
Suppose,  in  this  case,  the  second  and  fourth  issues  had  not  been 
raised  upon  the  record,  these  witnesses  must  have  been  there  to  be 
examined  on  the  other  issues  for  the  defendant. 

Alderson,  B.  : 

If  the  witnesses  were  used  to  disprove  the  issues  found  for  the 
plaintiff,  the  defendant  cannot  have  the  costs  of  those  witnesses : 
if  they  were  not  used  for  that  purpose,  then  the  defendant  would  be 
entitled  to  have  them  allowed.  I  do  not  understand  the  meaning 
of  the  expression,  that  the  witnesses  were  subpoenaed  ** specifically" 
with  a  view  to  the  issues  found  for  the  defendant.  If  the  word 
**  solely ''  had  been  used,  it  would  have  been  intelligible.  The  only 
definite  rule  is  that  laid  down  by  Bayley,  B.,  in  Lardner  v.  Dick  (3), 
that  where  some  issues  are  found  for  the  plaintiff,  and  some  for  the 
defendant,  the  latter  is  not  entitled  to  the  expense  of  his  own 
witnesses,  unless  their  evidence  related  exclusively  to  the  issues 
found  for  him.  It  seems  to  me  that  that  is  a  definite  rule.  You 
are  seeking  to  introduce  an  indefinite  rule,  which  is  to  depend  upon 
the  intention  of  the  parties  in  subpoenaing  their  witnesses. 

Rule  refused. 

(1)  3  Bing.  N.  C.  534  ;  4  Scott,  360.  (3)  2  Cr.  &  M.  389  ;  2  Dowl.  P.  C. 

(2)  3  Dowl.  P.  C.  687.  333. 
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1838.       LOUISA  CTJESHAM,  SUSANNAH  W.  MERRICKS,  and 

t>ch.  of 
Pleas. 

[101] 


E.ch.of  HAEEIET    MEEEICKS,  v.  WILLIAM   CHAELES 

^^''  NEWLAND  AND  Others. 


(4  Meeson  &  Welsby,  101—115  ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  212.) 

A  testator,  by  the  residuary  clause  of  his  will,  devised  as  follows :  **  I 
give,  devise,  and  bequeath  all  the  rest  of  my  freehold,  copyhold,  and  lease- 
hold estates,  and  all  other  my  real  and  personal  estate,  according  to  the 
nature  and  quality  of  such  estates  respectively,  unto  my  wife  E.  M.  for  her 
own  use  during  her  natural  life,  and,  after  her  decease,  unto  my  said  son 
and  daughters,  and  their  lawful  issue  respectively,  in  tail  general,  with 
benefit  of  survivorship  to  and  amongst  their  issue  respectively  as  tenants  in 
common,  and  not  as  joint  tenants ;  provided,  that  such  issue  not  to  have  a 
vested  interest  imtil  they  attain  the  age  of  21,  being  sons,  and,  being 
daughters,  until  they  attain  that  age  or  are  married;  but  during  the 
minority  of  the  said  issue  of  my  said  son  and  daughters,  I  authorize  my 
trustees,  or  the  survivor  of  them,  or  his  heirs,  after  the  death  of  my  said 
son  and  daughters  respectively,  to  apply  the  whole  or  any  part  of  the  renta 
and  profits  of  the  said  estates,  and  not  exceeding  the  interest  of  the  pre- 
sumptive share  of  such  child  therein,  for  and  towards  his,  her,  or  their 
maintenance,  education,  and  advancement  during  minority :  and  in  case 
my  said  son  and  daughters,  or  any  of  them,  shall  die  in  my  lifetime,  or  after 
my  decease,  without  leaving  lawful  issue,  or  with  lawful  issue  which,  being 
a  son  or  sons,  shall  not  attain  the  age  of  21,  or,  being  a  daughter  or 
daughters,  shall  not  attain  that  age  or  be  married,  then  the  share  or  shares 
of  him,  her,  or  them  so  dying  to  be  for  the  benefit  of  the  survivors  and  their 
issue,  in  the  same  manner  as  their  original  shares  are  hereinbefore  given  to 
them  respectively."  In  previous  clauses  of  the  will,  the  testator  had  created 
trusts  of  different  sums  of  money  for  the  benefit  of  his  son  and  daughters 
and  their  issue ;  and  it  was  admitted  that  in  those  clauses  the  word  *' issue" 
was  used  to  describe  their  children :  Held,  that  in  the  residuary  clause  also, 
the  words  '* lawful  issue"  were  to  be  construed  as  words  of  purchase,  and 
not  of  limitation,  and  as  designating  the  children  of  the  testator^s  son  and 
daughters ;  and  that  the  son  and  daughters  took  estates  for  life  in  the  free- 
hold property  thereby  devised,  with  contingent  remainders  in  tail  to  their 
respective  children,  with  cross  remainders  in  tail  amongst  such  children 
respectively,  and  cross  limitations  over  amongst  the  children  of  the 
respective  families. 

By  order  of  the  Master  of  the  Bolls,  the  following  case  was 
sent  for  the  opinion  of  this  Court  (i). 

Bichard  Merricks  made  his  will,  duly  executed  and  attested,  and 

bearing  date  the  2nd  day  of  June,  1821,  and  thereby  (amongst 

other  things)  gave  and  devised  his  undivided  third  part  of  certain 

[  ♦102  ]       messuages,  lands,  tenements,  *hereditaments,  and  premises,  situate 

(1)  The  same  case  had  previously  of  the  plaintiff  that  there  was  some 

been  sent  for  the  opinion  of  the  Court  difficulty  in   maintaining  it,  and  the 

of  Common  Pleas.     See  2  Bing.  N.  C.  case  was  referred  for  the  opinion  of 

58;  2  Scott,  105.     [On  this  certificate  the  Judges  of  the  Court  of  Exchequer 

coming  before  the  Master  of  the  Eolls,  as  above :  2  Beav.  145.] 
it  was  admitted  by  counsel  on  the  part 
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in  the  pariah  of  Hellingly,  m  the  county  of  Sussex,  in  the  occupation     Cuesham 

of  his  nephew  B.  W.  Gilbert,  or  his  undertenants  or  assigns,  unto     newland. 

and  to  the  use  of  his  nephews,  B.  W.  Gilbert  and  G.  F.  Gilbert,  and 

their  assigns  respectively,  during  their  natural  lives,  and  the  life  of 

the  longest  liver  of  them;  and  after  the  determination  of  those 

estates  by  forfeiture  or  otherwise  in  the  lifetime  of  his  said  nephews 

or  the  survivor  of  them,  to  the  use  of  his  trustees,  W.  C.  Newland, 

W.  W.  Holland,  and  H.  Hall,  and  the  survivors  and  survivor  of 

them,  ajid  the  heirs  of  such  survivor,  during  the  natural  lives  of  his 

said  nephews  and  the  life  of  the  survivor  of  them,  upon  trust  to 

preserve  the  uses  therein  limited  from  being  defeated,  &c. ;  and 

from  and  after  the  decease  of  his  said  nephews,  or  the  survivor  of 

them,  to  the  use  of  all  and  every  the  lawful  children  of  them  his 

said  nephews,  and  their  heirs  and  assigns  for  ever,  as  tenants  in 

common :  and  in  case  there  should  be  only  one  such  child,  then  to 

such  only  child  and  his  or  her  heirs  and  assigns   for  ever;   but 

in  the  event  of  there  being  no  such  child,  or  there  being  children  of 

his  said  nephews,  or  such  only  child,  and  they  or  he  or  she  dying 

in  the  lifetime  of  the  said  B.  W.  Gilbert  and  G.  F.  Gilbert,  or 

the  survivor  of  them,  without  leaving  lawful  issue,  then  from  and 

after  the  decease  of  the  said  B.  W.  Gilbert  and  G.  F.  Gilbert,  and 

the  survivors  of  them,  the  testator  gave  and  devised  all  the  said 

messuages,  &c.,  to  the  same  uses  as  he  had  thereinafter  directed  as 

to  the  disposal  of  his  residuary  real  and  personal  estate  and  effects. 

And  the  testator  directed  that  his  trustees  should,  within   three 

calendar  months  after   his  decease,  lay  out  and  invest  in  their 

names,  in   some   of  the   Government  funds,  the   sum  of  4,000i. 

sterling,  and  stand  possessed  of  the  stocks  and  funds  so  purchased, 

upon  the  trusts  following :    that  is  to  say,  (in  trust  for  his  son 

Kichard  Merricks  and  any  wife  surviving  him,  for  life) ;  and  from 

and  after  the  decease  of  the  survivor  *of  them,  upon  trust  to  pay      [  •103  ] 

the  principal  of  the  said  trust  monies,  stocks,  or  funds,  in  equal 

shares  unto  and  amongst  all  and  every  the  children  of  his  said  son 

Eichard  Merricks  lawfully  begotten,  who  should  live  to  attain  the 

age  of  twenty-one  years,  being  a  son  or  sons,  or  being  a  daughter  or 

daughters,  should  live  to  attain  that  age  or  be  married  with  the 

consent  of  parents  or  guardians;  and  if  there  should  be  only  one 

child  of  his  said  son  who,  being  a  son,  should  live  to  attain  the  said 

age,  or  being  a  daughter,  should  attain  the  said  age  or  be  married 

with  such  consent  as  aforesaid,  then  upon  trust   to  pay,  assign, 

or  transfer  the  whole  of  the  said  trust  stocks  or  funds  to  such  only 
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CuBSHAM  child,  for  his  or  her  own  ase  and  benefit  absolutely.  But  in  case 
Nkwland.  his  said  son,  Eichard  Merricks,  should  die  without  leaving  lawful 
issue,  or  leaving  lawful  issue,  such  issue,  being  a  son,  should  not 
live  to  attain  the  age  of  twenty-one  years,  or  being  a  daughter, 
should  not  attain  that  age  or  be  married  as  aforesaid,  then  upon 
trust,  immediately  after  the  decease  of  his  the  testator's  said 
son  Bichard  Merricks  and  his  wife,  and  the  survivor  of  them, 
to  pay,  assign,  and  transfer  the  said  principal  trust  stocks  and 
funds  in  equal  shares  between  and  amongst  the  testator's  four 
daughters,  Elizabeth  Buckton,  Louisa  Merricks,  Susannah  W. 
Merricks,  and  Harriet  Merricks,  who  should  be  then  living,  or  the 
lawful  issue  of  such  of  them  as  should  be  then  dead,  such  issue 
taking  the  part  or  share  which  their,  his,  or  her  mother  would  have 
been  entitled  to  had  she  been  then  living ;  such  share  to  be  divided 
in  equal  parts,  shares,  and  proportions  amongst  the  children  of 
such  of  his  daughters  who  should  be  then  dead,  if  more  than  one, 
and  if  but  one,  then  the  whole  of  such  his  deceased  daughter's 
share  should  go  and  be  paid  to  such  only  child;  and  if  neither 
of  the  testator's  said  daughters  should  be  living  at  the  decease  of 
his  said  son  Eichard  Merricks  and  his  wife,  without  leaving  lawful 
[  •104  ]  issue  as  aforesaid,  then  he  directed  *that  the  whole  of  the  said  trust 
stocks  and  funds  should  be  divided  between  and  amongst  all  his 
grandchildren,  being  children  of  his  aforesaid  daughters,  equally 
between  them.  The  testator  then  directed  the  investment  of  three 
other  sums  of  3,000Z.  each,  for  the  benefit  of  his  unmarried 
daughters,  and  their  respective  issue  lawfully  begotten,  "  upon 
exactly  the  same  trusts,  and  to  and  for  the  same  ends,  intents,  and 
purposes,  with  regard  to  his  said  daughters,  and  any  husbands  they 
might  leave  surviving  them,  and  the  lawful  issue  of  them  his  said 
daughters  respectively,  with  remainder  over,  on  failure  of  issue,  to 
his  said  son  and  his  other  daughters  and  their  issue,  as  were  before 
declared  with  respect  to  the  said  sum  of  4,000Z.  thereinbefore 
directed  to  be  laid  out  for  the  benefit  of  his  said  son  Eichard 
Merricks,  and  any  wife  and  issue  he  might  leave."  After  a  similar 
trust  declared  of  a  further  sum  of  l,000i.  limited  to  the  separate 
use  of  the  testator's  daughter,  Elizabeth  Buckton,  the  will  contained 
the  following  residuary  devise:  **  I  give,  devise,  and  bequeath  all 
the  rest  of  my  freehold,  copyhold,  and  leasehold  estates,  with  all  my 
household  goods,  plate,  linen,  china,  and  all  other  my  real  and 
personal  estate,  with  their  appurtenances,  according  to  the  nature 
and  quality  of  such  estates  respectively,  to  my  dear  wife,  Elizabeth 
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Merricks,  for  her  own  absolute  use  and  benefit  for  and  during  the  Cuesham 
term  of  her  natural  life ;  and  from  and  immediately  after  her  newland. 
decease,  unto  -my  said  son  and  daughters,  Eichard  Merricks,  and 
Elizabeth  the  wife  of  the  said  George  Buckton,  Louisa  Merricks, 
Susannah  Woodyer  Merricks,  and  Harriet  Merricks,  and  their 
lawful  issue  respectively,  in  tail  general,  with  benefit  of  survivor- 
ship to  and  amongst  their  issue  respectively,  as  tenants  in  common, 
and  not  as  joint  tenants:  provided  always,  that  such  issue  not  to 
have  a  vested  interest  until  they  attain  the  age  of  twenty-one  years, 
being  sons,  and  being  daughters,  until  they  shall  attain  that  age  or 
be  married  ;  but  during  the  minority  of  the  said  issue  *of  my  said  [  ♦los  ] 
eon  and  daughters  respectively,  I  do  hereby  authorize  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  heirs  of  such 
survivor,  after  the  death  of  either  my  said  son  or  daughters 
respectively,  to  apply  the  whole  or  any  part  of  the  rents,  issues,  and 
profits  of  the  said  estates,  and  not  exceeding  the  interest  of  the 
presumptive  share  of  each  child  therein,  for  and  towards  his,  her, 
or  their  maintenance,  education,  and  advancement  in  life  during 
minority ;  and  in  case  my  said  son  and  daughters,  or  any  or  either 
of  them,  shall  die  in  my  lifetime,  or  after  my  decease,  without 
leaving  lawful  issue,  or  with  lawful  issue  which,  being  a  son  or  sons, 
shall  not  live  to  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  not  live  to  attain  that  age  or  be 
married,  then  the  part  or  share,  or  parts  or  shares  of  him,  her,  or 
them  so  dying,  to  be  for  the  benefit  of  the  survivors  and  their 
issue,  in  the  same  manner  as  their  original  parts  and  shares  are 
hereinbefore  given  to  them  respectively  as  aforesaid.'* 

And  the  testator  appointed  the  said  W.  C.  Newland,  W.  W. 
Holland,  and  Henry  Hall,  executors  of  that  his  will. 

The  testator  departed  this  life  on  the  26th  day  of  June,  1822. 

The  said  B.  W.  Gilbert  has  one  child  only,  the  defendant  Thomas 
Gilbert.  The  said  G.  F.  Gilbert  never  has  had  any  child.  The 
said  Eichard  Merricks,  the  son  of  the  testator,  has  never  had  any 
child.  The  said  Louisa  Merricks,  now  Louisa  Cursham,  (one  of 
the  plaintiffs,)  never  had  any  child.  The  said  Elizabeth  Buckton, 
(one  of  the  defendants,)  has  seven  children,  all  of  whom  are  infants 
under  the  age  of  twenty-one  years. 

Elizabeth  Merricks,  the  devisee  for  life,  died  in  the  month  of 
April,  1823. 

The  question  for  the  opinion  of  the  Court  is,  what  estates  the 
children  of  Eichard  Merricks,  the  testator,  took  in  the  freehold. 
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CuRSHAM  copyhold,  and  leasehold  lands  respectively  devised  by  his  will,  and 
Nbwlakd.  whether  the  grandchildren  *take  by  purchase  any  and  what  estates 
[  •106  ]       in  the  same  lands  respectively,  or  any  of  them. 

The  following  were  the  points  for  argument  stated  on  each  side  : 

The  plaintiffs  will  submit  that  they  take  estates  tail  in  the 
residuary  freehold  and  copyhold  estates,  subject  to  limitations 
over  by  way  of  contingent  remainder,  and  that  they  take  corre- 
sponding interests  in  the  residuary  leasehold  estates  held  for  years, 
subject  to  a  limitation  over  by  executory  bequest,  and  that  there 
are  interests  in  the  nature  of  cross-remainders  in  favour  of  the 
plaintiffs,  as  between  them  and  their  co-devisees,  Bichard  Merricks 
and  Elizabeth  Buckton. 

The  defendants  will  contend  that  the  residuary  freehold  and 
copyhold  estates  are  devised  to  the  testator's  son  and  daughters,  as 
tenants  in  common,  for  their  respective  lives  only,  with  contingent 
remainders  of  their  respective  shares  to  their  respective  children, 
by  purchase,  as  tenants  in  common  in  tail,  with  cross  remainders 
between  the  children  in  tail,  with  cross  limitations  between  the 
families :  and  that  the  residuary  leasehold  estates,  i.e.  chattels  real, 
are  subject  to  corresponding  limitations. 

The  case  was  argued  in  Hilary  Term,  1837,  by 

Hodgson,  for  the  plaintiffs : 

The  plaintiffs  are  the  three  daughters  of  the  testator,  who  were 
unmarried  at  the  date  of  his  will,  and  the  defendants  are  children 
of  their  sister,  Mrs.  Buckton.  The  plaintiffs  contend,  first,  that 
they  take  estates  tail  under  the  residuary  devise ;  or  secondly,  that 
if  they  take  for  life,  with  limitations  over  by  way  of  contingent 
remainder  to  their  children,  they  take  vested  remainders  in  tail  in 
their  respective  shares. 

First.  The  decision  of  this  case  depends  upon  the  construction 
to  be  assigned  to  the  words  **  lawful  issue"  in  the  will;  whether 
they  are  to  be  considered  words  of  limitation  or  words  of  purchase. 
[  •107  ]  The  general  rule  for  the  construction  *of  these  words  was  laid  down 
by  Lord  Eldon  in  Doe  d.  Jesson  v.  Wright  (i),  and  a  very  clear 
exposition  of  it  has  more  recently  been  given,  in  the  case  of  Lees  v. 
Mosley  (2),  in  this  Court;  the  construction  there  adopted,  if  it  is  to 
prevail  in  this  case,  was  undoubtedly  adverse  to  the  plaintiffs ;  but 
it  will  be  submitted  that  the  present  case  is  distinguishable  in  its 

*       (1)  21  R  R.  1  (2  BHgh,  2).  (2)  41  E.  R.  348  (1  Y.  &  C.  589). 
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circumstances,  and  by  the  peculiar  language  of  the  will.     It  is  an     Cursham 

obvious  remark,  that  the  framer  of  this  will  appears  in  all  the     newland. 

preceding  clauses  to  have  perfectly  understood  the  legal  effect  of  the 

terms  used :  in  the  devises  to  the  nephews,  and  the   trusts  for 

payment  of  legacies  to  the  children,  the  words  are  all  clear  and 

intelligible :  whilst  in  the  residuary  devise  all  is  confusion   and 

difficulty.     The  principle  is  fully  recognised,  that  where  a  testator 

uses  words  which  have  a  technical  meaning,  or  have  acquired 

a  known  legal  import,  they  shall  receive  that  construction,  unless  it 

be  distinctly  shown  that  he  had  a  contrary  intention.     The  term 

''issue'*  may  be  said  to  stand,  in  legal  construction,  between  the 

^ords  **  heirs  of  the  body  '*  and  other  more  indefinite  words.     But, 

in  truth,  the  terms  **  heirs  of  the  body  "  and  "  issue  '*  are  strictly 

synonymous.  They  are  so  used  in  the  most  strictly  drawn  marriage 

settlement, — where  the  first  limitations  in  tail  will  be  to  A.  and  the 

heirs  of    his   body,   and   then,   in    limiting    the    remainder,  the 

phraseology  always  is — **in  default  of  such  issue,  &c."     "Issue,'' 

therefore,  is  j>ri»ia  facie  a  word  of  limitation.      The  question  then 

is,  whether  in  this  devise  a  clear  intention  is  manifested  to  use  it  in 

a  different  sense.     Now  this  residuary  clause  comprises  both  real 

and  personal  estate ;  and  the  decision  of  the  case  will  turn  much 

upon  that  circumstance,  and  upon  the  distinctions  applicable  to 

each.    But  let  it  be  supposed  for  the  present  to  be  a  devise  of  real 

estate  only :  it  is  clear  that  the  testator  had  in  his  contemplation 

different  persons  who  were  *to  take  different  quantities  of  estate,       [  'los  ] 

viz.  estates  for  life  and  estates  in  tail.       The  first  clause  expressly 

limits  the  gift  to  his  wife  for  life;  if  the  children  were  to  take 

no  more,  why  is  it  not  limited  as  expressly  to  them?     It  may 

undoubtedly  be  read  as  two  devises,  so  as  to  give  estates  for  life  to 

the  son  and  daughters,  with  remainders  in  tail  to  their  issue ;  but 

that  appears  a  violent  construction  of  the  words.      The   testator 

could  hardly  have  expressed  his  intention  of  giving  estates  tail 

to  the  children  more  plainly,  unless  he  had  said  ''unto  my  said  son 

and  daughters  and  the  heirs  of  their  bodies  respectively."     But  it 

will  be  said  that  the  subsequent  clauses,  as  to  the  time  of  vesting, 

the  benefit  of  survivorship  among  the  issue,  &c.,  are  inconsistent 

with  this  conclusion,  and  it  must  be  admitted  that  they  present 

much   difficulty.     But  there  are  authorities  to  show,  that  where 

there  is  a  gift  to  the  first  taker  for  life,  and  afterwards  to  his  issue, 

"  with   benefit  of    survivorship,"   these    latter   words   have  been 

disallowed,  and  have  not  prevented  the  devise  from  being  construed 
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CUR8HAM  to  give  an  estate  tail.  The  general  intention  of  the  t-estator 
Newland.  is  that  all  the  issue  shall  take,  but  he  wishes  them  to  take  in  a 
particular  mode,  other  than  the  rules  of  law  will  permit,  and  so  has 
introduced  some  inconsistency  into  the  devise.  So,  the  provisions 
that  they  shall  not  take  **  vested  interests"  until  they  attain  twenty- 
one,  and  for  maintenance  during  their  minorities,  do  not  necessarily 
militate  against  the  construction  of  an  estate  tail  to  their  parents* 
The  son  and  daughters  might  die  without  having  disposed  of  the 
estate,  and  therefore  the  testator  provides  for  the  minorities  of  their 
heirs  of  the  body.  He  cannot  have  intended  to  use  the  words 
"vested  interest**  in  their  strict  sense;  he  must  mean  that  they, 
that  is,  the  immediate  issue  of  his  children,  for  whom  the  rules  of 
law  allowed  him  to  make  provision  during  their  minorities — shall 
take  no  interest  in  possession  till  twenty-one.  Again,  the  clause 
[  '109  J  providing  that  on  the  death  of  any  of  the  children  in  the  *testator'8 
lifetime,  or  their  issue  under  twenty-one,  their  shares  shall  go  over 
to  the  survivors  or  their  issue,  creates  a  further  diflSculty.  But 
devises  of  this  kind  also  have  been  held  consistent  with  the  con- 
struction of  an  estate  tail ;  in  some  cases  they  have  been  said  to 
create  a  contingent  remainder  on  the  estate  tail.  The  present  case, 
however,  presents  a  readier  solution  of  the  diflSculty.  This  is  a 
devise  of  real  and  personal  estate :  as  to  the  latter,  there  can  be  no 
limitation  over  after  a  general  failure  of  issue  of  the  first  taker ;  but 
the  rule  against  perpetuities  is  evaded  by  giving  an  absolute  interest 
to  the  first  taker,  with  a  proviso  that  the  estate  shall  go  over  if  he 
dies  without  leaving  issue,  or,  if  leaving  issue,  they  die  under  age. 
Now,  this  testator,  having  to  provide  for  the  case  both  of  personal 
and  real  property,  instead  of  keeping  the  limitations  as  to  each 
distinct,  has  combined  them  in  one  clause,  introducing  provisions 
which  are  perfectly  proper  as  to  the  leasehold,  but  umiecessary  and 
inapplicable  as  to  the  freehold ;  since,  at  whatever  age  the  first 
taker  dies,  the  freehold  estate  will  go  over  on  failure  of  his  issue. 

The  authorities  applicable  to  this  question  may  be  classed  under 
five  heads.  First,  those  which  have  arisen  on  a  devise  to  a  man 
and  the  heirs  of  his  body,  and  which  it  is  only  necessary  generally 
to  refer  to:  Goodright  v.  Pullyn  (i),  Wright  v.  Pearson  (2),  Doe  d. 
Candler  v.  Smith  (3),  Doe  d.  Bagnall  v.  Harvey  (4),  Doe  d.  Jesson  v. 
Wright.  Secondly,  cases  which  have  turned  on  a  provision  for  the 
contingency  of  the  devisee  dying  under  twenty-one,  the  words  still 

(1)  2  Ld.  Eay.  1437  ;  2  Str.  729.  (3)  4  E.  E.  o21  (7  T.  B.  531). 

(2)  Ambl.  358 ;  1  Eden,  119.  (4)  4  B.  &  C.  610. 
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being  "  heirs  of  the  body  '* :  Doe  d.  Candler  v.  Smithy  Doe  d.  Strong     Cursham 
V.  Goff  (i),  Crump  v.  Norwood  (2) ;  the  two  latter  being  indeed  over-     newland. 
ruled  by  Doe  d.  Wright  v.  Jesson.     Thirdly,  cases  where  the  *word       [  'i^o  ] 
**  children  "  was  used,  as  in  Wollen  v.  Andreices  (3),  and  iV/or^i/wer  v. 
West  (4).     In  all  the  cases  above  cited,  the  devises  have  been  held 
to  carry  estates  tail.      Fourthly,  where  the  word  **  issue  "  has  been 
used :  thus,  in  Doe  d.  Blandford  v.  Applin  (5),  where  the  devise  was 
to  A.  for  life,  and  after  his  decease  to  and  amongst  his  issue,  and  in 
default  of  issue,  then  over,  A.  was  held  to  take  an  estate  tail,  the 
word    amongst,    which    imported     division,    being     rejected,    as 
inconsistent  with   the  general  intention   of   the   devisor.      So  in 
Doe  d.  Cock  v.  Cooper  (6),  and  Roe  v.  Greiv  (7),  where  there  was 
a  devise  to  A.  for  life,  and  after  his  decease  to  his  issue  as  tenants 
in  common,  but  in  case  A.  should  die  without  leaving  issue,  over : 
this  was  held  to  give  A.  an  estate  tail,  and  the  cases  were  considered 
analogous  to  those  which  had  arisen  on  the  rule  in  Shelley's  case, 
and  in  which  it  had  been  ineffectually  contended  that  the  words 
"  heirs  of  the  body'*  might  be  considered  words  of  purchase,  where 
words  of  limitation  were  superadded.     Frank  v.  Stovin  (8),  King  v. 
BurcheU  (9),  (in  which  case  there  was  a  proviso  against  alienation, 
which  is  prima  facie  altogether  inapplicable   to   an   estate  tail), 
Franklin  v.  Lay  (10),  Denn  d.   Webb  v.  Puckey  (11),  Murthwaite  v. 
Jenkinson  (12),  Mogg  v.  Mogg{is),  are  all  cases  falling  within  this 
class,  and  in   all   of   which   the   word   "issue,"   notwithstanding 
qualifications  supposed  to  be  inconsistent  with  that  construction, 
was  held  to  import  an  estate  tail.     In  Hai-vey  v.  Harvey,  before  the 
present  Vice-Chancellor  (14),  the  word  "issue"  was  expressly  con- 
trasted on  the  face  of  the  will  with  the  words  "  heirs  of  the  body  "  ; 
it  contained  *al80,  like  this,  a  clause  for  maintenance  during  the       [  'ni  ] 
minority  of  the  issue ;  yet  the  learned  Judge  said  the  case  was  too 
plain  for  argument,  and  that  it  was  clearly  an  estate  tail.     In  the 
last  class  may  be  placed  those  cases  in  which  there  has  been  a 
limitation,  whether  to  heirs  of  the  body,  or  to  issue,  with  a  power 
of  appointment  among  them,  as  in  Ryan  v.  Cowley  (15),  and  Lees  v. 

(1)  11  East,  668.  (10)  23  R.  R.  215  (6  Madd.  258 ;  2 

(2)  7  Taunt.  362.  Bligh,  59,  «.)• 

(3)  27  R.  R.  564  (2  Ring.  126).  (11)  2  R.  R.  601  (5  T.  R.  299). 

(4)  29  R.  R.  104  (2  Sim.  276).  (12)  26  R.  R.  384  (2  B.  &  C.  357 ; 

(5)  2  R.  R.  337  (4  T.  R.  82).  3  Dowl.  &  Ry.  765). 

(6)  6  R.  R.  264  (1  East,  229).  (13)  15  R.  R.  185  (1  Mer.  654). 

(7)  2  Wils.  324.  (14)  R«g.    Book,    A.,    1833-4,   fol. 

(8)  3  East,  548.  1361. 

(9)  1  Eden,  424  ;  Ambl.  379.  (15)  46  R.  R.  176  (LI.  &  G.  t.  Sugd.  7). 
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CUR8HAM  Mosley  (1) ;  and  which  are  on  that  ground  distinguishable  from  the 
Newland.  present.  Under  those  circumstances,  to  give  an  estate  tail  to  the 
first  taker  would  enable  him  to  acquire  the  fee,  and  exercise  an 
unlimited  power  over  the  estate.  It  is  true  that  the  reasoning  of 
the  Court  in  Lees  v.  Mosley  turns  very  much  on  the  meaning  to  be 
attributed  to  the  word  "issue";  but  the  case  itself  is  distinguishable 
for  the  reason  already  given.  Doe  d.  Davy  v.  Burmall  (2),  and 
BurnsaU  v.  Davy  (3),  (on  the  same  devise)  are  not  conclusive 
authorities  against  the  plaintiffs;  these  turned  much  upon  the 
power  of  leasing,  and  the  clause  as  to  taking  the  testator's  name. 
Besides,  Buller,  J.,  in  that  case,  thought  the  children  might  be 
held  to  take  the  fee  at  twenty-one,  which  made  it  clearly  a 
contingent  remainder.  It  is  generally  said,  that  by  construing  the 
will  to  pass  an  estate  tail,  the  children  will  be  put  into  the  power  of 
the  parent,  and  the  devise  to  them  defeated.  But  how  does  that 
argument  apply  to  a  case,  where,  if  the  estates  are  for  life  only,  the 
testator  has  made  no  provision  against  the  destruction  of  the  con- 
tingent remainders  by  the  tenants  for  life?  On  the  whole, 
therefore,  it  is  submitted  that  this  is  one  single  devise  to  the 
son  and  daughters  in  tail  general,  with  cross  remainders,  and 
that  there  is  nothing  in  the  subsequent  clauses  to  prevent  that 
construction. 

Secondly.  But  at  all  events,  if  it  be  considered  that  the  son  and 
[  •112  ]  daughterB  took  for  life  only,  with  contingent  remainders  *in  tail  to 
the  issue  of  each,  they  took  the  next  immediate  remainder  to  them- 
selves in  tail,  and  consequently,  that  part  of  the  certificate  of  the 
Court  of  Common  Pleas  which  stated  that  cross  remainders  in  tail 
were  created  among  the  grandchildren,  ought  not  to  be  adopted. 
The  leading  authority  on  this  point  is  Doe  d.  Bean  v.  Halley  (4),  in 
which  the  devise  was  to  Michael  Halley  for  life,  sans  waste, 
remainder  to  his  first  son  and  his  heirs,  with  a  condition  that  he 
took  the  testator*s  name,  and  in  default  of  issue  male  of  M.  H., 
then  over  ;  and  it  was  held  that  M.  H.  took  for  life,  with  remainder 
to  his  first  son  in  tail  male,  with  remainder  to  himself  in  tail  male. 
That  is  a  strong  and  conclusive  authority  in  the  present  case  ;  and 
the  case  of  Doe  d.  Gallini  v.  GaUini  (5)  is  also  an  authority,  for 
there  it  was  held  that  there  were  two  estates  tail.  If  this  construc- 
tion be  adopted,  the  cross  remainder  clause  becomes  very  simple ; 

(1)  41  E.  R.  348  (1  Y.  &  0.  589).       (5)  39  E.  E.  580  (5  B.  &  Ad.  621 ; 

(2)  3  E.  E.  113  (6  T.  E.  30).  S.  C.  on  error,  3  Ad.  &  El.  340;  4  Xev. 

(3)  1  Bos.  &  P.  215.  &  M.  894). 

(4)  8  T.  E.  5. 
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but  if  the  Court  should  hold  that  the  devise  was  to  the  son  and  Cursham 
daughters  for  life,  with  remainder  in  the  share  of  each  to  the  newland. 
children  of  each  in  tail,  the  application  of  cross  remainders  becomes 
very  difficult,  for  it  must  take  place,  first  as  between  grandchildren 
in  each  share,  and  afterwards  as  between  children  and  grand- 
children (i.e.  between  the  series  of  limitations  under  which  they  are 
to  take)  in  the  entirety ;  which,  to  express  it  intelligibly,  would 
require  a  voluminous  limitation,  which  it  is  impossible  for  the 
Court  to  imply. 

Teed,  for  the  defendants : 

The  true  construction  of  the  will  is,  that  the  children  take  estates 
for  life,  with  contingent  remainders  in  tail  to  the  grandchildren, 
with  cross  remainders  in  tail  between  them;  and  if  any  of  the 
children  die  without  children  to  take,  their  shares  to  go  *over  [  'US  ] 
among  the  other  children  for  life,  with  remainders  among  their 
children  in  like  manner.  The  first  question  is,  whether  the  devise 
to  the  children  of  the  testator  is  for  life  or  in  tail;  and  that 
undoubtedly  turns  on  the  meaning  to  be  assigned  to  the  word 
**  issue'* — whether  it  is  to  be  strictly  translated  descendants,  or  is 
not  rather  to  be  construed  children — as  translated  by  the  testator 
himself.  It  is  clear  that  in  almost  every  preceding  part  of  the  will 
he  has  used  **  issue  "  and  "  children  "  as  synonymous  words.  The 
issue  to  take  the  share  of  the  mother  must  clearly  be  a  child 
or  children.  So,  the  provision  for  the  maintenance  during  the 
minority  of  the  issue  of  his  son  and  daughters  has  a  plain  reference 
to  their  children,  to  whom  he  refers  expressly  by  the  use  of  the 
term  "said  issue:*'  (as  to  which,  see  Sibley  v.  Perry  {i)).  The 
testator  has,  therefore,  himself  explained  the  sense  in  which  he 
uses  the  word,  and  shown  that  he  did  not  mean  it  to  apply  to  an 
indefinite  line  of  descendants,  but  only  to  the  immediate  issue  of 
his  children.  In  none  of  the  cases  cited  on  the  other  side  (except 
that  of  Harvey  v.*  Harvey)  was  there  a  clause  for  maintenance 
during  the  minority  of  the  issue.  On  the  other  hand,  the  cases 
of  Thompson  v.  Brandwood  (2) ,  Ryan  v.  Cowley,  Lees  v.  Mosley, 
and  Home  v.  Barton  {s),  are  strong  authorities  in  support  of  the 
construction  contended  for  by  the  defendants.  Where  the  will 
contains  a  gift  over  on  failure  of  issue,  and  the  intention  of  the 
testator  can  therefore  be  effectuated  only  by  construing  the  original 

(1)  6  R.  R.  183  (7  Ves.  522).  (3)  G.  Cooper,  257. 

(2)  1  Madd.  381. 
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CuRSHAM     devise  as  an  estate  tail,  the  Courts  put  that  construction  upon  it. 

Nbwland.  But  here  there  is  no  gift  over,  and  the  intention  of  the  testator  will 
be  fully  effectuated  by  giving  the  grandchildren  an  estate  tail.  On 
the  other  hand,  the  construction  contended  for  by  the  plaintiffs 
would  altogether  defeat  his  presumed  intention  of  an  equal  division 
[•114]  of  the  property  amongst  his  son  and  daughters;  for  if  *one  of 
them  had  died  in  his  lifetime,  the  share  of  the  child  so  dying  would 
have  lapsed. 

The  other  point  raised  by  the  plaintiffs  is  not  of  much  importance 
to  the  defendants :  it  is  submitted,  however,  that  the  gift  over  on 
failure  of  any  of  the  issue  is  to  take  effect  in  the  same  manner  as 
their  original  shares,  that  is,  cross  remainders  for  life  are  created 
among  the  children  of  the  testator,  with  cross  limitations  in  tail 
among  their  respective  children. 

Hodgson,  in  reply : 

The  testator  has  certainly  used  the  word  "  issue"  in  the  clauses 
relating  to  the  personalty,  not  in  its  strict  legal  sense  ;  but  it  has, 
nevertheless,  a  certain  and  definite  signification  in  the  devise  of  the 
realty,  and  although  the  succeeding  provisions  create  some  con- 
fusion and  difficulty,  they  do  not  contradict  the  previous  express 
devise.  Home  v.  Barton  is  distinguishable ;  that  was  the  case  of 
an  executory  trust,  in  which  a  court  of  equity  takes  a  greater 
latitude  than  a  court  of  law  can  admit  in  the  construction  of  a 

legal  devise. 

Cur,  adv,  vxdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B.  : 

This  was  a  case  sent  by  the  Master  of  the  Rolls  for  the  opinion 
of  this  Court ;  and  the  question  was  what  construction  was  to  be 
put  upon  the  words  made  use  of  by  the  testator  in  the  residuary 
devise  contained  in  his  will.  There  is  no  construction  of  the  will 
which  does  not  present  much  doubt  and  difficulty;  but  on  the  whole 
we  think  that  it  is  the  most  rational  construction,  and  that  which 
comes  nearest  to  the  intention  of  the  testator  to  consider  the  word 
"  issue  "  as  meaning  children :  the  interpretation  to  be  given  to 
the  words  **  their  lawful  issue  respectively  in  tail  general,"  will  be 
to  construe  them  as  meaning  "  their  children  lawfully  begotten." 
[  'no  ]      *The    result   therefore,    is,    that    the    son    and    daughters    take 
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estates  for  life,  with  remainders  to  their  children  in  tail  by  pur- 
chase as  tenants  in  common,  with  cross  remainders  among  them. 
We  shall  accordingly  so  certify  our  opinion  to  the  Master  of  the 

A  Certificate  was  sent  accordingly, 

[On  the  case  again  coming  before  the  Master  of  the  Bolls  upon 
this  Certificate,  the  same  was,  without  argument,  confirmed  with 
this  addition,  that  it  was  admitted  by  counsel  on  both  sides  (i),  and 
allowed  by  the  Court,  that  the  word  "  survivors  "  was  to  be  con- 
strued as  ''others,"  and  that  the  accruing  shares  were  to  be  subject 
to  the  same  limitations  over  as  the  original  shares :  2  Beav.  149.] 


CURSHAM 

Newlaitd. 


HEMINGWAY  v.  HAMILTON  and  Others. 

(4  Meeson  &  Welsby,  115—122.) 

The  plaintiif  declared  in  assumpsit  for  commission  and  wages  due  to  him 
on  a  contract,  whereby  he  agreed  with  the  defendants  to  sail  for  them  to 
Bonny  Biver,  and  purchase  for  them  1,200  tons  of  palm  oil,  and  ship  it  on 
board  of  their  ships ;  that  he  would  faithfully  abide  by  their  instructions 
to  him,  and  would  not  aid  or  assist,  directly  or  indirectly,  the  trading  of 
any  other  ships  or  cargoes,  by  giving  advice  for  the  purpose  of  selling  or 
bartering  the  same  for  palm  oil,  except  so  far  as  it  might  be  rendered 
necessary  for  carrying  the  agreement  into  effect,  and  for  the  defendants* 
benefit,  under  the  penalty  of  the  forfeiture  of  his  commission  and  wages. 
The  defendants  pleaded,  that  they  were  merchants  in  Liverpool,  trading  to 
the  coast  of  Africa,  and  having  trading  establishments  there ;  that  they 
were  desirous  of  sending  out  an  agent  there,  to  purchase  and  ship  for  them 
palm  oil,  and  to  conduct  exclusively  their  trading  and  take  charge  of  their 
property  there,  which  the  plaintiff  and  one  J.  H.  and  one  J.  A.  well  knew ; 
and  that  the  plaintiff  and  those  persons,  contriving  to  defraud  the  defen- 
dants, fraudulently  conspired  and  agreed  together  that  J.  H.  and  J.  A. 
should  fit  out  two  ships  for  the  coast  of  Africa,  and  that  the  plaintiff  should 
apply  for  and  obtain  the  employment  as  agent  for  the  defendants,  and  under 
colour  and  by  means  of  such  employment,  and  without  the  defendants' 
knowledge,  and  in  fraud  of  his  agreement  with  them,  should  assist  and 
advise  the  said  J.  H.  and  J.  A.  in  the  trading  of  their  ships,  and  the  selling 
and  bartering  the  cargoes  for  palm  oil,  and  should  assist  the  said  ships  by 
employing  the  workmen  and  servants  of  the  defendants  upon  them,  and 
endeavour  to  establish  a-  trade  for  the  said  J.  H.  and  J.  A.,  in  competition 
with  and  to  the  prejudice  of  the  defendants;  that,  in  pursuance  of  such 
conspiracy,  they  fitted  out  ships,  and  the  plaintiff  obtained  the  employ- 
ment as  agent,  and  induced  the  defendants  to  enter  into  the  agreement  in 
the  declaration  mentioned,  for  the  purposes  before  stated ;  and  that  he  did, 
imder  colour  of  his  emplojrment,  and  without  the  defendants*  knowledge, 
and  in  fraud  of  his  agreement,  aid  and  assist  J.  H.  and  J.  A.  in  the  trading 
of  their  ships,  and  supplied  them  with  palm  oil,  by  employing  the  defen- 
dants' workmen  and  servants  upon  them,  and  in  other  ways  assisted  them 

(1)  Mr,  Pemberton  and  Mr,  Bird,  for  the  plaintiffs ;  Mr,  Tinney  and  Mr,  Teed, 
for  the  defendants. 
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Hem  iNa w at  in  bartering  their  cargoes  for  palm  oil,  and  in  establisldng  a  rival  trade  to  the 

^*      ^  defendants'.     Beplication,  de  injurid:  Held,  that  the  plea  was  bad;  for  that 

the  mere  conspiracy  to  enter  into  the  agreement,  for  the  purposes  therein 
stated,  could  not  vitiate  the  agreement  itself  when  carried  into  effect  (1); 
and  the  actual  aiding  and  assisting  of  J.  H.  and  J.  A.,  which  was  charged 
against  the  plaintiff,  was  not  such  as  was  specified  iii  the  agreemenl  (2). 

Semhle,  that  if  the  plea  had  been  good,  as  showing  such  acts  of  aiding 
and  assisting  as  were  in  breach  of  the  agreement,  the  replication  de  injuria 
was  good  also. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
plaintiff,  on  the  25th  January,  1887,  at  the  special  instance  and 
request  of  the  defendants,  agreed  with  the  defendants  to  sail  for 
them  to  Bonny  River,  on  the  coast  of  Africa,  the  first  fair  wind,  and 
purchase  for  them  1,200  tons  of  palm  oil,  cargoes  to  be  provided  by 
[  ♦1X6  ]  *them,  and  ship  or  cause  to  be  shipped  the  same  oil  in  Bonny  River 
on  board  of  their  ship  or  ships,  to  be  provided  by  them  for  the 
purpose  of  receiving  the  same  ;  and  that  the  plaintiff  would  truly 
and  faithfully  abide  by  their  instructions  to  him,  and  account  to 
them  for  every  thing  intrusted  to  his  charge ;  and  the  plaintiff 
further  agreed  that  he  would  not  aid  or  assist,  either  directly  or 
indirectly,  in  any  way  whatever,  the  trading  of  any  other  ship  or 
ships,  cargo  or  cargoes,  by  giving  advice  for  the  purpose  of  selling 
or  bartering  the  same  for  any  palm  oil  or  any  other  African  produce, 
save  and  except  so  far  as  the  same  might  be  rendered  necessary  for 
carrying  the  said  agreement  into  effect,  and  for  the  defendants' 
benefit  and  advantage,  under  the  penalty  of  the  forfeiture  of  his 
commission  and  wages;  and  in  consideration  of  the  defendants 
paying  him  for  each  net  ton  of  palm  oil  purchased  in  Bonny,  and 
delivered  to  them  in  Liverpool,  the  sum  of  2i.  10«.  per  ton,  and 
should  he  purchase  more  than  1,200  tons  with  the  cargoes,  to  have 
3/.  per  ton  on  every  net  ton  he  delivered  to  them  in  Liverpool  above 
1,200  tons ;  and  the  defendants  were  also  to  allow  and  pay  to  him, 
over  and  above  the  said  commission  and  wages,  at  the  rate  of  5L 
per  month  from  the  time  of  his  sailing  to  his  return  to  England ; 
also  a  commission  of  ten  per  cent,  on  all  ivory,  dollars,  or  gold  he 
might  buy  and  deliver  to  them  in  Liverpool.  The  agreement 
contained  other  stipulations  which  it  is  not  necessary  to  notice ;  but 
in  conclusion,  the  defendants  agreed  "  to  abide  by  the  foregoing 
and  fulfil  all  and  every  of  the  same,  under  the  penalty  of  1,600Z. 
stipulated  damages,  which  penalty  should  not  prevent  the  plaintiff 

(1)  See  the  remarks  in  the  Preface      statement  in  the  dicta  or  judgments  as 
to  this  volume.  reix)rted. — F.  P. 

(2)  I  cannot  find  authority  for  this 
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recovering  all  his  wages  and  commission."  The  declaration  then,  Hemingway 
after  averring  mutual  promises,  and  alleging  performance  on  the  Hamilton. 
part  of  the  plaintiff  of  the  agreement  in  its  terms,  stated  that  on 
the  Ist  day  of  March,  1888,  he,  the  plaintiff,  returned  to  England, 
and  then  delivered  to  the  defendants  in  Liverpool  aforesaid,  who 
then  accepted  the  same,  a  certain  "^large  quantity,  to  wit,  1,040  net  [  *ii7  ] 
tons  of  palm  oil,  purchased  by  him  in  Bonny  as  aforesaid ;  by 
reason  whereof,  and  by  virtue  of  the  said  agreement,  the  defendants 
became  and  were  liable  to  pay  to  him  the  said  sum  of  21.  10s.  com- 
mission upon  each  net  ton  of  the  palm  oil  so  purchased  and  delivered 
as  aforesaid,  and  amounting  to  a  large  sum,  to  wit,  the  sum  of 
2,600i.,  and  a  certain  other  large  sum,  to  wit,  the  sum  of  661.,  for 
wages  at  the  rate  of  51.  per  month  from  the  time  of  his  sailing  to  the 
time  of  his  return  to  England,  being  a  period  of  thirteen  months. 
The  breach  was  then  assigned  in  nonpayment  of  these  several  sums ; 
and  also  of  the  said  sum  of  1,5002.  stipulated  damages.  There  was 
also  a  count  on  an  account  stated. 

Seventh  plea  (to  the  first  count).  That  heretofore,  and  before 
and  at  the  time  of  the  making  of  the  said  agreement  in  the  first 
count  mentioned,  the  defendants  were  merchants  carrying  on  trade 
and  business  in  co-partnership  in  Liverpool,  and  trading  to  certain 
parts  beyond  the  seas,  to  wit,  the  said  coast  of  Africa,  where  they 
had,  during  all  the  time  aforesaid,  trading  establishments  ;  and  the 
defendants,  during,  the  course  of  such  trading  as  aforesaid,  had 
made  and  acquired,  and  were  acquiring,  great  gains  and  profits  by 
their  said  trade;  and  the  defendants,  for  the  purpose  of  such 
trading,  shortly  before  the  time  of  making  the  said  agreement,  to 
wit,  on  the  21st  of  January,  1887,  were  desirous  of  sending,  and 
intended  to  send  out  to  the  coast  of  Africa  aforesaid,  in  their 
employment,  some  person  as  their  agent  at  the  coast  of  Africa 
aforesaid,  to  purchase  for  the  defendants  there,  and  to  ship  from 
thence  by  ships  of  the  defendants,  to  be  then  fitted  out  and  equipped 
by  the  defendants  for  that  purpose,  certain  large  quantities  of  palm 
oil,  and  to  conduct  and  attend  exclusively  to  the  trading  and 
business  of  the  defendants  at  the  coast  of  Africa  aforesaid,  and  as 
such  agent  to  have  and  take  charge  of  divers  large  quantities  of 
property  of  them  the  defendants  for  the  defendants  at  *the  said  [  *^^^  1 
coast  of  Africa:  of  which  said  desire  and  intention  of  the  defendants, 
and  of  all  other  the  premises  in  this  plea  mentioned,  the  plaintiff, 
and  one  James  Henflngway  and  John  Eouldes  Agitt,  before  and  at 
the  time  of  the  making  the  said  agreement  in  the  first  count 
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Hemingway  mentioned,  and  before  and  at  the  time  of  the  conspiracy  and  com- 
Hamiltok.  bination  hereinafter  mentioned,  had  notice  and  well  knew  the  same. 
And  the  defendants  further  say,  that  shortly  before  the  making  of 
the  said  agreement  in  the  said  first  count  mentioned,  to  wit,  on  the 
said  21st  day  of  January,  in  the  year  of  our  Lord  1887,  the  plaintiff, 
and  the  said  James  Hemingway,  and  John  Fouldes  Agitt,  well 
knowing  the  premises  in  this  plea  mentioned,  and  contriving  to 
deceive  and  defraud  the  defendants,  did  falsely,  fraudulently,  and 
unlawfully  conspire,  combine,  confederate,  and  agree  together,  that 
the  said  James  Hemingway  and  John  Fouldes  Agitt  should  fit  out 
and  equip  divers,  to  wit,  two  ships,  for  the  coast  of  Africa  aforesaid, 
and  that  the  said  plaintiff  should  apply  for  and  obtain  the  said 
employment  as  such  agent  as  aforesaid  for  and  on  behalf  of  the  said 
defendants,  and  should  enter  into  such  agreement  with  the  said 
defendants  as  in  the  said  first  count  in  that  behalf  mentioned,  and 
that  the  plaintiff  should,  under  such  colour  and  pretence  of  such 
employment,  and  by  the  means  and  opportunities  which  he  might 
have  and  derive  therefrom,  and  without  the  knowledge  and  consent 
of  the  said  defendants,  and  in  fraud  of  such  agreement  as  aforesaid, 
assist  and  advise  the  said  James  Hemingway  and  John  Fouldes 
Agitt  in  and  about  the  trading  of  the  said  ships,  and  the  selling  and 
bartering  the  cargoes  of  the  said  ships  for  palm  oil,  and  supply  the 
said  ships  of  the  said  James  Hemingway  and  John  Fouldes  Agitt 
with  palm  oil  of  and  belonging  to  the  defendants,  and  aid  and  assist 
the  said  ships  of  the  said  James  Hemingway  and  John  Fouldes 
Agitt,  by  employing  the  workmen  and  servants  of  the  said 
[  *ii^  ]  defendants  in  and  *about  the  said  last  mentioned  ships,  and 
endeavour  to  establish,  and  aid  and  assist  in  establishing,  for  the 
said  James  Hemingway  and  J.  F.  Agitt,  at  the  coast  of  Africa 
aforesaid,  a  trade  in  competition  with  and  to  the  prejudice  of  the 
said  defendants  and  their  said  trade.  And  the  defendants  further 
say,  that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  James  Hemingway  and  J.  F.  Agitt  did,  in  pursuance  of  the 
said  fraudulent  conspiracy  and  combination,  fit  out  and  equip 
the  said  two  last  mentioned  ships  to  the  coast  of  Africa  aforesaid, 
and  the  plaintiff,  to  wit,  on  the  day  and  year  in  the  said  first  count 
in  that  behalf  mentioned,  did  apply  for  and  obtain  the  said  employ- 
ment, and  did,  to  wit,  then  fraudulently,  and  in  pursuance  and  for 
the  purposes  of  the  said  fraudulent  conspiracy,  combination,  con- 
federacy, and  agreement,  and  without  the  defendants,  or  any  of 
them,  having  any  knowledge  or  notice  thereof,  enter  and  induce  the 
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defendants   to   enter  into  the  said  agreement  in  the  first  count   Hemingway 
mentioned,  in  order  that  he  might,  under  colour  and  pretence  of    Hamilton. 
such  employment,  and  by  the  means  and  opportunities  which  he 
might  derive  and  have  therefrom,  and  withput  the  knowledge  or 
consent  of  the  defendants,  and  in  fraud  of  the  said  agreement,  aid 
and  assist  the  said  James  Hemingway  and  J.  F.  Agitt  in  and  about 
the  trading  of  the  said  ships,  and  the  selling  and  bartering  of  the 
said  cargoes  tor  palm  oil,  and  that  he  might  falsely  and  fraudu- 
lently, and  against  and  in  fraud  of  such  employment  and  agreement, 
and  by  such  means  and  opportunities  as  aforesaid,  supply  the  said 
ships  of  the  said  James  Hemingway  and  J.  F.  Agitt  with  palm  oil 
of  and  belonging  to  the  defendants,  and  aid  and  assist  the  said  ships 
of  the  said  James  Hemingway  and  J.  F.  Agitt  by  employing  the 
workmen  and  servants  of  the  defendants  in  and  about  the  last 
mentioned  ships,  and  that  he  might  fraudulently  and  by  such 
means  and  opportunities  as  aforesaid,  so  endeavour  *to  establish       [  *120  ] 
and  aid  and  assist  in  establishing  for  the  said  James  Hemingway 
and  J.  F.  Agitt  such  trade  as  aforesaid,  in  competition  with  and  to 
the  prejudice  of  the  defendants,  and  their  said  trade  as  aforesaid. 
And  the  defendants  further  say,  that  the  said  entering  into  the  said 
agreement  in  this  plea  mentioned  is  the  same  agreeing  and  promis- 
ing in  the  first  count  mentioned.     And  the  defendants  further  say, 
that  the  plaintiff  did  afterwards,  to  wit,  on  the  14th  day  of  June, 
1837,  under  colour  and  pretence  of  such  employment,  and  without 
the  knowledge  or  consent  of  the  said  defendants,  and  in  fraud  of 
such  agreement  and  by  such  means  and  opportunities  as  aforesaid, 
aid  and  assist  the  said  James  Hemingway  and  J.  F.  Agitt  in  and 
about  the  trading  of  the  said  ships,  and  the  selling  and  bartering 
of  the  said  cargoes  of  palm  oil,  and  did,  to  wit,  then  falsely  and 
fraudulently,  and  against  and  in  breach  of  such  employments  and 
agreement,  and  by  such  means  and   opportunities  as  aforesaid, 
supply  the  said  last  mentioned  ships  with  palm  oil  of  and  belonging 
to  the  defendants,  and  did,  to  wit,  then  aid  and  assist  the  said 
last  mentioned  ships  by,  to  wit,  then  employing  the  workmen  and 
servants  of  the  defendants  in  and  about  such  ships,  and  did,  to  wit, 
in  divers  and  very  many  other  ways  aid  and  assist  and  advise  the 
said  James  Hemingway  and  J.  F.  Agitt  in  and  about  the  trading  of 
the  said  ships,  and  in  and  about  the  selling  and  bartering  the  said 
cargoes  for  palm  oil,  falsely  and  fraudulently,  and  against  and  in 
breach  of  the  said  employment  and  agreement,  and  did,  during  the 
whole  course  of  the  said  employment,  fraudulently  and  by  such 
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HB.\fiNr,wAY  mentioned,  and  before  and  at  the  time  of  the  conspiracy  and  com- 
Hamilton.  bination  hereinafter  mentioned,  had  notice  and  well  knew  the  same. 
And  the  defendants  further  say,  that  shortly  before  the  making  of 
the  said  agreement  in  the  said  first  count  mentioned,  to  wit,  on  the 
said  21st  day  of  January,  in  the  year  of  our  Lord  1887,  the  plaintiff, 
and  the  said  James  Hemingway,  and  John  Fouldes  Agitt,  well 
knowing  the  premises  in  this  plea  mentioned,  and  contriving  to 
deceive  and  defraud  the  defendants,  did  falsely,  fraudulently,  and 
unlawfully  conspire,  combine,  confederate,  and  agree  together,  that 
the  said  James  Hemingway  and  John  Fouldes  Agitt  should  fit  out 
and  equip  divers,  to  wit,  two  ships,  for  the  coast  of  Africa  aforesaid, 
and  that  the  said  plaintiff  should  apply  for  and  obtain  the  said 
employment  as  such  agent  as  aforesaid  for  and  on  behalf  of  the  said 
defendants,  and  should  enter  into  such  agreement  with  the  said 
defendants  as  in  the  said  first  count  in  that  behalf  mentioned,  and 
that  the  plaintiff  should,  under  such  colour  and  pretence  of  such 
employment,  and  by  the  means  and  opportunities  which  he  might 
have  and  derive  therefrom,  and  without  the  knowledge  and  consent 
of  the  said  defendants,  and  in  fraud  of  such  agreement  as  aforesaid, 
assist  and  advise  the  said  James  Hemingway  and  John  Fouldes 
Agitt  in  and  about  the  trading  of  the  said  ships,  and  the  selling  and 
bartering  the  cargoes  of  the  said  ships  for  palm  oil,  and  supply  the 
said  ships  of  the  said  James  Hemingway  and  John  Fouldes  Agitt 
with  palm  oil  of  and  belonging  to  the  defendants,  and  aid  and  assist 
the  said  ships  of  the  said  James  Hemingway  and  John  Fouldes 
Agitt,  by  employing  the  workmen  and  servants  of  the  said 
[  *i^^  ]  defendants  in  and  ^about  the  said  last  mentioned  ships,  and 
endeavour  to  establish,  and  aid  and  assist  in  establishing,  for  the 
said  James  Hemingway  and  J.  F.  Agitt,  at  the  coast  of  Africa 
aforesaid,  a  trade  in  competition  with  and  to  the  prejudice  of  the 
said  defendants  and  their  said  trade.  And  the  defendants  further 
say,  that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  James  Hemingway  and  J.  F.  Agitt  did,  in  pursuance  of  the 
said  fraudulent  conspiracy  and  combination,  fit  out  and  equip 
the  said  two  last  mentioned  ships  to  the  coast  of  Africa  aforesaid, 
and  the  plaintiff,  to  wit,  on  the  day  and  year  in  the  said  first  count 
in  that  behalf  mentioned,  did  apply  for  and  obtain  the  said  employ- 
ment, and  did,  to  wit,  then  fraudulently,  and  in  pursuance  and  for 
the  purposes  of  the  said  fraudulent  conspiracy,  combination,  con- 
federacy, and  agreement,  and  without  the  defendants,  or  any  of 
them,  having  any  knowledge  or  notice  thereof,  enter  and  induce  the 
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defendants  to  enter  into  the  said  agreement  in  the  first  count   Hemingway 
mentioned,  in  order  that  he  might,  under  colour  and  pretence  of    Hamilton. 
such  employment,  and  by  the  means  and  opportunities  which  he 
might  derive  and  have  therefrom,  and  withput  the  knowledge  or 
consent  of  the  defendants,  and  in  fraud  of  the  said  agreement,  aid 
and  assist  the  said  James  Hemingway  and  J.  F.  Agitt  in  and  about 
the. trading  of  the  said  ships,  and  the  selling  and  bartering  of  the 
said  cargoes  tor  palm  oil,  and  that  he  might  falsely  and  fraudu- 
lently, and  against  and  in  fraud  of  such  employment  and  agreement, 
and  by  such  means  and  opportunities  as  aforesaid,  supply  the  said 
ships  of  the  said  James  Hemingway  and  J.  F.  Agitt  with  palm  oil 
of  and  belonging  to  the  defendants,  and  aid  and  assist  the  said  ships 
of  the  said  James  Hemingway  and  J.  F.  Agitt  by  employing  the 
workmen  and   servants  of  the  defendants  in  and  about  the  last 
mentioned  ships,  and  that  he  might  fraudulently  and  by  such 
means  and  opportunities  as  aforesaid,  so  endeavour  *to  establish       [  *i20  ] 
and  aid  and  assist  in  establishing  for  the  said  James  Hemingway 
and  J.  F.  Agitt  such  trade  as  aforesaid,  in  competition  with  and  to 
the  prejudice  of  the  defendants,  and  their  said  trade  as  aforesaid. 
And  the  defendants  further  say,  that  the  said  entering  into  the  said 
agreement  in  this  plea  mentioned  is  the  same  agreeing  and  promis- 
ing in  the  first  count  mentioned.     And  the  defendants  further  say, 
that  the  plaintiff  did  afterwards,  to  wdt,  on  the  14th  day  of  June, 
1887,  under  colour  and  pretence  of  such  employment,  and  without 
the  knowledge  or  consent  of  the  said  defendants,  and  in  fraud  of 
such  agreement  and  by  such  means  and  opportunities  as  aforesaid, 
aid  and  assist  the  said  James  Hemingway  and  J.  F.  Agitt  in  and 
about  the  trading  of  the  said  ships,  and  the  selling  and  bartering 
of  the  said  cargoes  of  palm  oil,  and  did,  to  wit,  then  falsely  and 
fraudulently,  and  against  and  in  breach  of  such  employments  and 
agreement,  and  by  such  means  and  opportunities  as  aforesaid, 
supply  the  said  last  mentioned  ships  with  palm  oil  of  and  belonging 
to  the  defendants,  and  did,  to  wit,  then  aid  and  assist  the  said 
last  mentioned  ships  by,  to  wit,  then  employing  the  workmen  and 
servants  of  the  defendants  in  and  about  such  ships,  and  did,  to  wit, 
in  divers  and  very  many  other  ways  aid  and  assist  and  advise  the 
said  James  Hemingway  and  J.  F.  Agitt  in  and  about  the  trading  of 
the  said  ships,  and  in  and  about  the  selling  and  bartering  the  said 
cargoes  for  palm  oil,  falsely  and  fraudulently,  and  against  and  in 
breach  of  the  said  employment  and  agreement,  and  did,  during  the 
whole  course  of  the  said  employment,  fraudulently  and  by  such 
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HEMiNawAT  means  and  opportanities  as  aforesaid,  endeavour  to  establish  and 
Hamilton.  Skid  and  assist  in  establishing  at  the  coast  of  Africa,  for  the  said 
James  Hemingway  and  J.  F.  Agitt,  such  trade  as  aforesaid,  in 
competition  with,  and  to  the  prejudice  of  the  defendants,  and  their 
said  trade  as  aforesaid :  and  so  the  defendants  say  that  the  said  agree- 
[  *i2i  ]  ment  of  the  said  *first  count  mentioned,  was  and  is  wholly  fraudulent 
and  void  and  of  no  effect.     Verification. 

Beplication,  de  injuria :  to  which  there  was  a  special  demurrer, 
on  the  ground  that  the  replication  de  injurid  could  not  be  replied 
to  a  plea  like  this,  which  did  not  consist  of  matter  of  excuse,  but 
of  matter  of  going  to  avoid  the  supposed  contract  in  the  first  count 
mentioned,  and  to  show  that  it  never  was  a  binding  or  valid 
contract,  but  was  void  in  law  on  the  ground  of  the  fraud  and 
conspiracy  alleged  in  the  plea.    Joinder  in  demurrer. 

Crompton,  in  support  of  the  demurrer : 

The  application  of  the  replication  de  injurid  to  cases  of  assumpsit 
is  to  be  governed  by  the  same  rules  which  applied  to  the  actions  in 
which  it  used  to  be  pleaded  before  the  new  rules :  that  is,  the  plea 
to  which  it  is  replied  must  be  mere  matter  of  excuse  for  the  breach 
complained  of,  not  matter  going  to  destroy  the  ground  on  which  the 
action  is  founded,  whether  by  denying  it  or  avoiding  it :  Whittaker 
V.  Mason  (i),  Crisp  v.  Griffiilis  (2),  Griffin  v.  Yates  (3),  Isaac  v. 
Farrar  (4),  Parker  v.  Riley  (5). 

(Parke,  B.  :  This  appears  to  be  a  kind  of  double  plea — that  the 
contract  was  entered  into  by  a  conspiracy,  and  that  it  was  afterwards 
violated.) 

The  latter  part  may  be  rejected  as  surplusage.  If  the  plaintiff 
had  traversed  the  conspiracy,  the  rest  of  the  plea  would  have  been 
immaterial.  The  latter  part  of  the  plea  would  be  no  answer  to  the 
action,  because  the  defendants  do  not  bring  themselves  within  the 
terms  of  the  contract,  and  do  not  intend  to  do  so.  But  the  fraudulent 
intention  to  enter  into  the  contract,  for  the  purpose  of  sending  out  the 
plaintiff,  not  in  truth  as  the  servant  of  the  defendants,  but  really  to 
[  *122  ]       set  up  a  hostile  establishment,  goes  to  avoid  the  contract  ab  *inxtio. 

(Parks,  B.  :  There  is  no  misrepresentation  of  any  existing  fact, 
but  only  an  intention  at  the  time  of  the  contract  to  depart  from  it, 

(1)  2  Bing.  N.  C.  359;  2  Scott,  567.  (4)  1  M.  &  W.  65. 

(2)  2  Cr.  M.  &  E.  159.  (6)  3  M.  &  W.  230. 

(3)  2  Bing.  N.  C.  579 ;  2  Scott,  845. 
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which  intention  is  not  alleged  to  have  been  carried  into  effect.    HsMnfowAT 
That  does  not  vitiate  the  contract.)  Hamilton. 

The  fraudulent  design  taints  the  whole  contract.  If  he  goes  out, 
and  renders  the  defendants  services,  he  may  recover  on  a  new 
contract  for  a  quantum  viemit^  but  not  on  the  contract  so  tainted. 

Lord  Abikoeb,  C.  B.  : 

Suppose  a  man  contracts  in  writing  to  sell  goods  at  a  certain 
price,  and  afterwards  delivers  them,  could  the  buyer  plead  that  at 
the  time  of  the  contract,  the  seller  fraudulently  intended  not  to 
deliver  them,  but  to  dispose  of  them  otherwise?  The  plea  is 
clearly  bad. 

Parke,  B.  : 

If  the  plea  sufficiently  shows  that  there  was  a  breach  of  the 
condition  entered  into  by  the  plaintiff,  then  the  replication  is  good, 
because  the  plea  is  only  matter  of  excuse  for  the  nonperformance  of 
the  contract  on  the  defendants'  part.  On  the  other  hand,  if  it  does 
not,  then  the  plea  is  bad,  because  it  shows  no  actual  fraud,  but 
only  an  intended  breach  of  the  agreement :  if  the  plaintiff  does  not 
in  fact  commit  it,  the  agreement  is  ndt  broken;  if  he  does,  he 
forfeits  his  remuneration. 

The  other  Barons  concurring, 

Judgment  for  the  plaintiff. 

Cressivell  appeared  to  argue  for  the  plaintiff. 


ALLEN  V.  PINK.  im 

(4  Meeson  &  Welsby,  140—145 ;  S.  C.  1  H.  &  H.  207 ;  7  L.  J.  (N.  S.)  Ex.  206.)       Sgch.  of 

The  first  count  of  the  declaration  was  on  the  warranty  of  a  horse  sold  by         r  1 1^  t 
the  defendant  to  the  plaintiff  for  1L  2s,  6d.,  and  for  the  expense  of  its  keep.         L  ^^  J 
There  were  also  counts  for  money  had  and  received,  and  on  an  account 
stated;   and  the  damages  were  laid  at  20^.    At  the  trial,  the  plaintiff 
recovered  the  7/.  2s.  6d.,  the  price  of  the  horse :  Held,  that  the  action  was 
triable  before  the  sheriff  under  a  writ  of  trial. 

The  defendant  gave  a  verbal  warranty  of  the  horse,  which  the  plaintiff 
thereupon  bought  and  paid  for,  and  tiiie  defendant  then  gave  him  the 
following  memorandum :  "  Bought  of  G.  F.  a  horse  for  the  sum  of  1L  2s.  6d, 
— G.  P."  Held,  that  parol  evidence  might,  notwithstanding,  be  given  of 
the  warranty. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  in 
consideration  that  the  plaintiff  would  buy  of  the  defendant  a  certain 
horse,  for  a  certain  sum,  to  wit,  71.  28.  6d.,  the  defendant  promised 
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Allen  the  plaintiff  that  the  horse  was  then  a  quiet  worker,  and  would 
Pink.  g^  ^gU  in  spare  harness.  It  then  averred  the  purchase  of  the 
horse,  and  the  payment  of  the  price  by  the  plaintiiF,  and  alleged 
as  a  breach  that  the  horse  was  not  a  quiet  worker,  and  would  not 
go  in  spare  harness,  but  on  the  contrary  thereof,  was  unquiet  and 
vicious,  and  became  of  no  use  or  value  to  the  plaintiff,  whereby  he 
was  put  to  charges  and  expenses,  to  wit,  the  sum  of  5Z.,  in  taking 
care  of  it.  There  were  also  counts  for  money  had  and  received, 
and  on  an  account  stated  :  to  the  plaintiff's  damage  of  20Z. 

Pleas,  first,  non  asaumpait  to  the  whole  declaration;  secondly, 
to  the  first  count,  that  the  horse  was  a  quiet  worker,  and  would  go 
well  in  spare  harness ;  on  which  issue  was  joined. 

The  plaintiff's  particulars  of  demand  were  as  follows:  "On  the 
indebitattis  counts  the  plaintiff  seeks  to  recover  71.  28,  6d.,  the  price 
of  a  horse,  which  sum  was  fraudulently  received  by  the  defendant 
under  colour  of  a  contract  of  sale  thereof  to  the  plaintiff,  with  a 
warranty  which  the  defendant  knew  to  be  false,  and  which  horse 
the  defendant  has  subsequently  received  back." 

The  cause  was  tried  in  this  Term  before  Arabin,  Serjt.,  at  the 
Sheriff's  Court  in  London,  under  a  writ  of  trial  which  had  been 
obtained  by  consent  of  both  parties.  It  appeared  that  in  the  month 
of  April  last,  the  plaintiff  treated  for  the  purchase  of  the  horse  in 
question,  at  Aldridge's  repository,  when  the  defendant  said  that  if 
he  did  not  work  well,  and  go  quietly  in  spare  harness,  the  plaintiff 
[  *141  ]  was  to  send  him  back,  and  he  should  have  his  money  *retumed. 
The  plaintiff,  after  some  further  conversation,  bought  him  for 
71.  2$.  6d.y  which  sum  he  paid  the  defendant  shortly  afterwards 
at  a  public  house,  and  then  received  from  him  the  following 
memorandum : 

"  Bought  of  G.  Pink,  a  horse  for  the  sum  of  71.  28.  6d. 

"  G.  Pink." 

On  putting  him  into  harness,  the  plaintiff  found  that  the  horse 
was  vicious  and  unruly,  and  accordingly  sent  him  back  to  the 
defendant;  and  having  demanded  his  money  again,  which  was 
refused,  he  brought  this  action  to  recover  it.  A  verdict  having 
been  found  for  the  plaintiff,  under  the  direction  of  the  learned 
Serjeant,  for  71.  2«.  6d., 

Byl€8  obtained  a  rule  nisi  for  a  new  trial,  on  several  grounds  of 
objection  taken  at  the  trial :  First,  that  this  being  an  action  for 
unliquidated  damages,  was  a  cause  which  the  sheriff  was  not 
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empowered,  under  the  3  &  4  Will.  IV.  c.  42,  s.  17  (i),  to  try  :  Smith  v.  Allkn 
Brmtm  (2) ;  secondly,  that  the  terms  of  the  contract  being  ascer-  pi^'^, 
tained  by  the  bought  note  delivered  to  the  plaintiff,  which  con- 
tained no  warranty,  the  parol  evidence  of  a  warranty  was  not 
receivable:  Gardiner  v.  Gray{s),  Powell  v.  Edmunds  (4,);  and 
thirdly,  that  the  evidence  did  not  prove  the  warranty  alleged  in  the 
declaration,  but  a  conditional  contract  to  take  the  horse  back  in 
the  event  of  his  not  working  well,  &c. 

Giirney  showed  cause : 
It  may  perhaps  be  admitted,  that  if  this  was  a  case  in  which  the 
judge  had  no  power  under  the  statute  to  make  the  order  for  trial 
before  the  sheriff,  the  sheriff  had  no  jurisdiction  to  try  it.  But 
there  is  nothing  to  show  that  this  is  a  debt  or  demand  *on  which  [  *ii2  ] 
the  sum  sought  to  be  recovered,  and  indorsed  on  the  writ,  exceeds 
20L  As  the  order  was  obtained  by  consent  of  both  parties,  the 
plaintiff  has  a  right  to  assume,  until  the  contrary  is  shown,  that 
the  sum  indorsed,  and  sought  to  be  recovered,  was  within  the 
amount  limited  by  the  statute.  Then,  as  to  the  nature  of  the 
action.  Actions  of  tort  have  no  doubt  been  decided  not  to  be 
within  the  Act:  Watson  v.  Abbot  (5),  Smith  v.  Brown  (2).  But 
this  is  in  assumpsit,  and  is  in  substance  an  action  for  the  price  of 
the  horse.  Price  v.  Morgan  (6),  is  directly  in  point.  There  the 
declaration  was  on  an  assumpsit  by  the  defendant  that  he  was 
authorized  by  a  third  party  to  purchase  on  his  behalf  a  pony  from 
the  plaintiff,  which  the  plaintiff  therefore  sent  to  the  defendant ; 
containing  also  counts  for  a  pony  sold  and  delivered,  and  on  an 
account  stated :  and  it  was  held  that  the  case  was  within  the  Act. 
Parkb,  B.,  says — **  This  was  an  action  in  substance  for  the  price 
of  the  pony,  and  therefore  within  the  Act.'*  Here  the  verdict  was 
in  fact  for  the  actual  price  of  the  horse.  (He  was  then  stopped  by 
the  Court.) 

Byles,  contra : 

The  16th  and  17th  sections  of  the  statute  do  not  enable  a  Judge 
to  make  an  order,  even  with  the  consent  of  the  parties,  in  a  case 

(1)  Repealed  by  30  &  31  Vict.  c.  142,      exceed  20/."— R.  C. 

s.  6.     See  now  the  County  Courts  Act,  (2)  2  M.  &  W.  851. 

1888, 8. 56.   The  words  of  the  statute  on  (3)  16  R.  R.  764  (4  Camp.  144). 

which  the  question  turned  are,  **any  (4)  11  R.  R.  316  (12  East,  6). 

debt  or  demand  in  which  the  sum  (5)  2  Cr.  &  M.  150. 

sought  to  be  recovered,  and  indorsed  (6)  2  M.  &  W.  53. 
on  the  writ  of  summons,  shall  not 
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Allen  like  this,  where  the  damages  are  of  an  unliquidated  nature.  The 
Pink.  '*  debt  or  demand  "  must  be  such  as  might  be  indorsed  on  a  writ. 
What  that  is,  is  shown  by  the  rule  of  H.  T.  2  Will.  IV.  (i) :  "  It  is 
ordered  that  upon  every  bailable  writ  or  warrant,  and  upon  the 
process  or  copy  served  for  the  payment  of  any  debt,  the  amount 
of  the  debt  shall  be  stated,  and  the  amount  of  what  the  attorney 
claims  for  the  costs,  &c."  The  rule  explains  what  the  statute 
intends,  viz.  a  debt  of  such  a  nature  as  that  the  party  might  be 
arrested  for  it,  if  sufficient  in  amount.  Then  the  17th  section  also  ' 
[  *143  ]  says,  *that  the  issues  shall  be  tried  before  the  sheriff,  or  any 
"  Judge  of  any  court  of  record  for  the  recovery  of  debts." 

(Lord  Abinoer,  C.  B.  :  What  meaning  do  you  give  to  the  word 
"demand"?) 

A  claim  for  which  an  indebitatus  assumpnt  will  lie  may  properly 
be  called  so,  especially  when  it  is  on  a  quantum  meruit.  The  same 
words  **  debt  or  demand  "  occur  in  the  Bankrupt  Act,  under  which 
a  creditor  cannot  prove  for  unliquidated  damages:  so  also  in 
many  Acts  establishing  courts  of  requests,  in  which  the  extended 
meaning  now  contended  for  has  never  been  put  upon  them.  It 
is  not  only  necessary  that  there  shall  be  an  indorsement  of  a 
definite  sum  under  202.,  but  it  must  be  an  action  of  a  nature  in 
which  there  can  be  such  an  indorsement.  This  Court  cannot  give 
judgment,  the  verdict  being  general,  if  the  case  was  not  within 
the  statute  :  Smith  v.  Brotvn. 

Secondly,  the  contract  having  been  reduced  to  writing,  no 
evidence  was  admissible  of  any  parol  warranty  to  add  to  it: 
Greaves  v.  Ashlin  (2). 

(Alderson,  B.  :  What  you  call  a  bought  note  was  nothing  more 
than  an  informal  receipt.) 

It  contains  all  the  terms  of  the  contract,  as  far  as  they  relate  to 

the  party  signing  it:  it  ascertains  the  seller^s  name,  the  chattel 

to  be  sold,  and  the  price. 

Lastly,  the  warranty  was  not  proved  as  laid :  the  evidence  is  of 

a  mere  conditional  contract,  that  if  the  horse  is  not  a  good  worker, 

&c.,  the  plaintiff  may  send  him  back,  and  the  bargain  shall  be 

rescinded ;  which,  on  a  contract  of  warranty  of  a  specific  chattel, 

(1)  See  ,  analogous  rule  under  the      r.  6. — ^B.  0. 
Judicature  Acta :  E.  S.  C.  Ord.  in.  (2)  14  E.  E.  771  (3  Camp.  426). 
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the  purchaser  would  have  had  no  right  of  doing :  Street  v.  Blay  (!)•        Allen 
On  this  declaration,  the  plaintiff  seeks  to  recover  unliquidated        tvsk. 
damages;    but,  in  the  contract  proved,  his  course  would  be  to 
return  the  horse,  and  sue  the  seller  for  money  had  and  received, 
the  contract  being  rescinded  by  the  previous  agreement  of  the 
parties. 

Lord  Abinobr,  C.  B.  :  [  H*  ] 

The  first  point  in  this  case  is  not  altogether  free  from  doubt; 
but  the  case  of  Price  v.  Morgan  is  very  analogous  to  the  present. 
That  was  an  action  of  assumpsit,  and  the  Court  thought  that  in 
substance  the  action  was  brought  for  the  price  of  the  pony.  The 
word  ''  demand "  must  be  construed  to  mean  a  claim  ejtisdem 
generis  with  debt ;  and  when  the  claim  is  under  20Z.,  and  is  in 
the  nature  of  a  demand  for  which  assumpsit  will  lie,  it  may  be 
reasonably  considered  as  falling  within  the  terms  of  the  statute. 
I  am  disposed,  therefore,  to  adhere  to  the  authority  of  Price  v. 
Morgan,  which  was  not  a  stronger  case  than  this.  This  is  an 
action  for  the  breach  of  a  warranty  to  go  quiet  in  harness,  which 
would  be  limited  by  the  price  of  the  horse  and  the  price  of  his 
keep,  if  any ;  and  the  whole  demand  is  under  201.  I  am  rather 
disposed  to  extend  than  to  limit  the  operation  of  the  statute.  As 
to  the  other  points,  the  general  principle  stated  by  Mr,  Byles 
is  quite  true,  that  if  there  has  been  a  parol  agreement,  which  is 
afterwards  reduced  by  the  parties  into  writing,  that  writing  alone 
must  be  looked  to  to  ascertain  the  terms  of  the  contract ;  but  the 
principle  does  not  apply  here ;  there  was  no  evidence  of  any  agree- 
ment by  the  plaintiff  that  the  whole  contract  should  be  reduced 
into  writing  by  the  defendant ;  the  contract  is  first  concluded  by 
parol,  and  afterwards  the  paper  is  drawn  up,  which  appears  to 
have  been  meant  merely  as  a  memorandum  of  the  transaction, 
or  an  informal  receipt  for  the  money,  not  as  containing  the  terms 
of  the  contract  itself.  With  regard  to  the  last  point,  it  was  a 
question  for  the  jury  whether  it  was  intended  to  be  a  conditional 
Bale,  or  whether  what  the  defendant  said  was  not  rather  an 
emphatic  mode  of  giving  a  warranty :  and  I  think  the  jury  have 
very  probably  drawn  the  right  conclusion. 

BOLLAND,  B. : 

But  for  the  case  of  Price  v.  Morgan,  I  should  certainly  have 
(1)  36  E.  B.  626  (2  B.  &  Ad.  456). 
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Allen  doubted  whether  this  was  a  case  ^within  the  Act;  and  if  the 
Pink.  application  had  been  made  to  me,  it  is  not  a  case  which  I 
t  *^*^  ]  should  have  sent  before  the  sheriff.  The  object  being  to  lessen 
expense,  and  facilitate  the  trial  of  simple  cases,  I  have  looked 
upon  the  statute  as  being  confined  to  cases  of  money  demands ; 
here  the  damages  are  unliquidated,  and  depend  on  the  view  that 
may  be  taken  of  the  warranty.  However,  I  do  not  mean  to 
express  any  dissent  from  the  case  of  Price  v.  Morgan;  and 
more  especially  as  Mr.  Byles  alleges  that  in  this  case  there  was 
no  warranty. 

Aldbbson,  B.  : 

I  consider  the  first  point  as  determined  by  PHce  v.  Morgan,  and 

that  the  present  case  does  not  fall  within  the  authority  of  Smith  v. 

Brown,  which  was  for  unliquidated  damages  altogether.     This  is 

in  substance  an  action  for  the  price  of  the  horse,  to  be  recovered 

by  proof  of  the  breach  of  warranty;  the  plaintiff  cannot  recover 

more  than  that  amount,  which  is  clearly  within  the  limit  of  the 

statute.     On  the  other  points  I  concur,  and  think  the  verdict  was 

right. 

Rule  discharged. 


im  JORDAN  v.  NORTON. 

Exch.  of       (^  Meeson  &  Welsby,  155—163 ;  S.  C.  1  H.  &  H.  234 ;  7  L.  J.  (N.  S.)  Ex.  281.) 

*  In  assumpsit  for  a  mare  sold  and  delivered,  to  which  the  defendant 

^        ^  pleaded  nmi  assumpsit,  it  appeared  that  the  defendant,  having  seen  and 

ridden  the  mare,  wrote  to  the  plaintiff :  ' '  I  will  take  the  mare  at  20  guineas^ 
of  course  warranted ;  and  as  she  lays  out,  turn  her  out  my  mare."    The 
plaintiff  agreed  to  sell  her  for  the  20  guineas.     The  defendant  subse- 
quently wrote  again  to  him:  **My  son  will  be  at  the  'World's  End*  (a 
public-house)  on  Monday,  when  he  will  take  the  mare  and  pay  you :  send 
any  body  with  a  receipt,  and  the  money  shall  be  paid ;  only  say  in  the 
receipt,  sound,  and  quiet  in  harness."    The  plaintiff  wrote  in  reply,  **  She 
is  wari'anted  sound,  and  quiet  in  double  harness ;  I  never  put  her  in  single 
harness."    The  mare  was  brought  to  the  **  World*s  End  "  on  the  Monday^ 
and  the  defendant's  son  took  her  away  without  paying  the  price,  and  with- 
out any  receipt  or  warranty.    The  defendant  kept  her  two  days,  and  then 
returned  her  as  being  unsound.    The  learned  Judge  stated  to  the  jury  that 
the  question  was  whether  the  defendant  had  accepted  the  mare,  and  directed 
them  to  find  for  the  defendant  if  they  thought  he  had  returned  her  within 
a  reasonable  time ;  and  desired  them  also  to  say  whether  the  son  had 
authority  to  take  her  without  the  warranty.     The  jury  found  that  the 
defendant  did  not  accept  the  mare,  and  that  the  son  had  not  authority  to 
take  her  away :  Held,  on  motion  to  enter  a  verdict  for  the  plaintiff,  that 
there  was  no   complete   contract  in  writing  between  the  parties;  that. 
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therefore,  the  direction  of  the  learned  Judge  was  right ;  that  the  defen-  Jordan 
dant  was  not  bound  by  the  act  of  the  son  in  bringing  home  the  mare,  v. 

inasmuch    as    he   had   thereby  exceeded   his   authority  as  agent;    and  •Nobtok. 
consequently  that  the  plaintiff  was  not  entitled  to  recover. 

Assumpsit  for  the  price  of  a  mare  sold  and  delivered,  and  on 
an  account  stated.  Plea,  non  assumpsit.  At  the  trial  before 
Oumey,  B.,  at  the  last  Oxford  Assizes,  it  appeared  that,  after  some 
negotiation  between  the  plaintiff  and  defendant  (who  lived  at  a 
distance  of  about  thirty  miles  from  each  other)  for  the  purchase 
by  the  defendant  of  the  plaintiff's  mare,  she  was  sent  on  the 
16th  of  October,  1837,  at  the  defendant's  request,  to  a  public-house 
called  the  "  World's  End,"  nearly  half-way  between  their  houses, 
for  trial  by  the  defendant.  The*  defendant's  son,  in  his  presence, 
rode  the  mare,  and  the  defendant  then  offered  twenty  guineas  for 
her,  which  was  refused  by  the  plaintiff's  servant  who  had  her  in 
charge,  he  having  directions  from  the  plaintiff  not  to  take  less  than 
22Z.,  and  he  took  her  back.  The  plaintiff,  however,  was  afterwards 
willing  to  let  the  defendant  have  her  for  twenty  guineas,  and  wrote 
to  him  to  that  effect.    The  defendant  wrote  in  answer  as  follows  : 

'*  UxBRiDOE,  October  17,  1837. 

"Sir,— I  will  take  the  mare  at  twenty  guineas,  of  course 
warranted ;  but  as  you  say  you  have  another  horse  that  I  shall 
buy,  the  same  expense  will  bring  the  two  up ;  therefore,  as  the 
mare  lays  out,  turn  her  out  my  mare  ;  and  I  will  meet  you  at  West 
Wycombe,  Saturday  or  Monday,  which  day  you  like,  and  pay  you 
at  once. — W.  Norton." 

The  mare  was  sent  to  Wycombe  accordingly,  but  the  defendant        [  156  J 
was  not  there;  two  appointments  also  which  were  subsequently 
made,  one  at  the  "  World's  End,"  and  the  other  at  Wycombe,  not 
having  been  kept  by  him,  the  plaintiff  wrote  to  him  on  the  subject, 
and  received  the  following  answer : 

"  UxBRiDOB,  October  26th,  1837. 

"  Sir, — Of  course  I  mean  to  have  the  mare,  and  if  you  had  read 
my  note  properly  it  would  have  saved  you  a  great  deal  of  trouble. 
I  now  say,  my  son  will  be  at  the  '  World's  End '  on  Monday,  the 
80th  instant,  when  he  will  take  the  mare  and  pay  you.  If  you 
want  to  go  elsewhere,  send  any  body  with  a  receipt,  and  the  money 
shall  be  paid  ;  only  say  in  the  receipt  sound,  and  quiet  in  harness." 

On  the  27th  of  October  the  plaintiff  wrote  in  answer :  "  I  will 
send  the  mare  as  desired ;  she  is  warranted  sound,  and  quiet  in 
double  harness;  I  never  put  her  in  single  harness,  as  I  never 
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Jordan  wanted  it."  On  the  30th  the  mare  was  sent  to  the  "World's 
Norton.  End,"  according  to  the  appointment ;  but  the  defendant's  son  not 
being  there,  the  plaintiff's  servant  left  her  in  the  care  of  the 
landlord,  with  directions  not  to  give  her  up  to  the  defendant 
without  payment  of  the  price.  After  he  had  gone,  the  defendant's 
son  came,  took  away  the  mare  without  paying  for  her,  rode  her 
home  (a  distance  of  eighteen  miles)  to  the  defendant's  stable> 
where  she  was  kept  two  days,  and  then  sent  back  as  being  unsound^ 
her  legs  being  at  that  time  swelled ;  but  the  plaintiff  refusing  to 
receive  her,  she  was  turned  out  of  his  yard,  and  it  did  not  appear 
what  had  become  of  her.  The  son,  who  was  called  as  a  witness 
for  the  defendant,  said  that  his  father  had  given  him  directions 
not  to  bring  the  mare  away  from  the  "  World's  End  "  without  the 
warranty,  and  was  angry  with  him  for  having  done  so.  He  also, 
as  well  as  the  person  who  took  her  back  to  the  plaintiff's,  spoke  to 
her  unsoundness  at  that  time.  This  evidence  was  objected  to  by 
the  plaintiff's  counsel,  but  the  learned  Judge  held  that  it  was 
[  •157  ]  receivable  *in  mitigation  of  damages.  In  summing  up,  his  Lord- 
ship told  the  jury  that  the  plaintiff  was  bound,  in  order  to  recover, 
to  prove  a  delivery  of  the  mare ;  but  there  could  not,  under  the 
circumstances  of  the  case,  be  a  complete  delivery  unless  there  had 
been  an  acceptance  on  the  part  of  the  defendant,  whereby  he  had 
waived  the  conditions  he  had  previously  required,  and  which  the 
plaintiff  had  not  complied  with,  namely,  the  giving  of  a  receipt, 
and  of  a  warranty  inserted  in  it :  that  the  question  whether  there 
had  been  such  acceptance  would  depend  on  whether  the  defendant 
had  returned  the  mare  within  a  reasonable  time  or  not;  and  if 
they  thought  he  had  returned  her  within  a  reasonable  time,  that 
they  should  find  for  the  defendant ;  if  not,  for  the  plaintiff.  He 
also  desired  them  to  state  their  opinion  whether  the  defendant's 
son  had  authority  to  take  away  the  mare  without  a  warranty. 
The  jury  found  that  the  defendant  had  not  accepted  the  mare,  and 
that  the  son  had  no  authority  to  take  her  away.  The  learned 
Judge  thereupon  directed  a  verdict  for  the  defendant,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  sum  of  211.  in  case 
the  Court  should  think  the  direction  to  the  jury,  and  the  admission 
of  evidence  of  unsoundness,  to  have  been  wrong. 

Talfourd,  Serjt.,  having  obtained  a  rule  to  enter  a  verdict, 
or  to  enter  a  verdict  for  nominal  damages,  on  the  latter  ground 
of  objection,  or  for  a  new  trial, 
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LvdloWf  Serjt.,  now  showed  cause  :  Jordan 

V. 

The  defendant's  son  having,  as  the  jury  have  found,  acted  Nobtok. 
without  his  authority  in  taking  home  the  mare,  the  defendant 
was  not  bound  by  his  act;  and  having  retuj*ned  her  within  a 
reasonable  time,  he  has  done  nothing  whereby  to  waive  his  previous 
demand  of  a  warranty  and  of  a  receipt.  Neither  of  these  having 
been  given,  and  there  having  been  no  acceptance  by  the  defendant, 
the  contract  was  never  complete  *so  as  to  bind  the  defendant.  It  [  ^^^^  ] 
is  true,  the  plaintiff  offered  to  give  a  limited  warranty,  that  the 
mare  was  quiet  in  double  harness ;  but  that  not  being  co-extensive 
with  the  warranty  required  by  the  defendant,  left  the  contract 
still  open,  and  nothing  but  an  actual  acceptance  of  the  mare,  and 
a  waiver  of  the  warranty,  could  render  the  defendant  liable  for  the 
price.  Whatever  the  contract  was,  the  vendor  had  a,  right  to  insist 
on  the  payment  of  the  price  before  delivery ;  so,  on  the  other  hand, 
the  vendee  had  a  right  to  insist  on  the  terms  interposed  by  him, 
viz.  that  he  should  have  a  receipt  for  the  money,  in  which  should 
be  embodied  an  acknowledgment  of  the  warranty  required  by  him. 
If  the  plaintiff  insists  that  he  has  delivered  the  mare,  he  must  be 
taken  to  have  adopted  the  condition  of  the  defendant,  that  a 
warranty  should  be  given  of  her  being  quiet  in  harness  generally, 
without  any  limitation.  In  effect,  the  son  goes  home  to  ascertain 
whether  the  father  will  adopt  the  delivery.  There  was  no  contract 
which  the  plaintiff  could  enforce,  except  that,  the  terms  of  which 
were  stated  by  the  defendant,  and  from  which  he  has  never  receded. 
He  was  therefore  clearly  entitled  to  a  verdict. 

Talfourd,  Serjt.,  and  Keating,  contra  : 

There  was  a  complete  delivery  to  the  son,  who  was  the  agent 
pointed  out  by  the  father  himself  to  receive  the  mare,  and  the 
party  with  whom  the  plaintiff  was  to  deal.  The  defendant  was 
not  entitled  afterwards  to  object  that  the  son  had  but  a  limited 
authority,  and  that  he  was  his  agent  for  some  purposes,  and  not 
for  others..  He  might  as  well  have  said  the  son  was  his  agent 
to  receive  the  mare,  but  not  to  pay  the  price.  He  authorized  him 
to  do  all  that  related  to  the  delivery ;  and  it  must  be  taken  as  if 
the  defendant  had  been  there  himself,  without  having  written  the 
letter  of  the  27th,  and  had  taken  her  away  without  insisting  on  the 
previous  conditions. 

But  the  learned  Judge  misdirected  the  jury,  in  leaving  to  them        [  159  ] 
the  question  whether  the  defendant  had  accepted  the  mare.    In 
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JoBDAN  the  first  place,  there  was  a  complete  binding  contract,  and  there- 
NoBTON.  fore  no  acceptance  was  necessary  in  order  to  make  a  complete 
delivery :  and  further— even  if  the  express  contract  was  open,  and 
the  plaintiff  was  bound  to  resort  to  an  implied  contract,  there  is 
sufficient  on  the  face  of  the  evidence  to  bind  the  defendant.  The 
letter  of  the  17th  of  October  must  be  looked  to.  Now,  before  that 
letter  was  written,  there  had  been  a  trial  of  the  mare  by  the  son 
riding  her ;  there  had  been  no  trial  in  harness :  then  the  defendant 
writes  to  offer  twenty  guineas,  subject  only  to  a  warranty,  which 
terms  the  plaintiff  accepts.  There  was  then,  therefore,  a  complete 
executory  contract  between  them,  on  the  plaintiff's  warranting  her 
sound ;  for  the  warranty  then  imported  soundness  only. 

(Aldbrson,  B.  :  It  is  shown  by  the  subsequent  correspondence, 
that  it  meant  sound  and  quiet  in  harness.) 

The  defendant  certainly  introduced  that  term,  but  it  does  not 
appear  that  the  plaintiff  assented  to  it.  The  opinion  of  the  jury 
ought  to  have  been  taken  whether  the  trial,  without  harness,  did 
not  import  that  the  warranty  agreed  for  applied  to  soundness  only. 
If  any  new  term  was  to  be  introduced,  the  assent  of  the  plaintiff 
was  necessary  to  give  it  effect ;  and  even  if  there  was  such  assent, 
it  did  not  become  a  condition  precedent  to  the  payment  of  the  price, 
without  consideration. 

(Parke,  B.  :  True,  if  there  was  a  binding  contract  before ;  bat 
that  is  the  difficulty. 

Alderson,  B.  :  I  think  it  is  clear  that  at  that  time  the  contract 
was  not  only  for  the  defendant  to  give  a  warranty,  but  such  a 
warranty  as  the  parties  should  afterwards  agree  upon.) 

It  is  submitted  that  the  contract  was  substantially  completed 
between  the  parties :  if  so,  no  acceptance  was  necessary,  and  the 
learned  Judge  was  wrong  in  resting  the  case  upon  the  defendant's 
intention  to  accept,  as  constituting  a  delivery.  Delivery  may  be 
[  '160  ]  complete,  for  the  purpose  of  *this  action,  without  acceptance. 
It  has  been  universally  held,  in  special  declarations  on  a  con- 
tract, that  a  substantial  performance  of  conditions  precedent  is 
sufficient. 

But  further,  even  if  the  express  contract  remained  open,  the 
acts  of  the  defendant  were  sufficient  to  fix  him  with  an  implied 
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promise  to  pay  the  price,  and  it  was  misdirection,  under  the  Jobdan 
circumstances,  to  ask  the  jury  whether  the  mare  had  been  kept  Norton. 
beyond  a  reasonable  time.  The  son  rode  her  eighteen  miles ;  the 
defendant  kept  her  two  days,  and  then  returned  her  with  her  legs 
swollen.  These  acts  of  the  defendant  (looking  also  to  his  previous 
conduct  as  to  the  trials  of  the  mare,  &c.)  were  sufficient  to  conclude 
him  as  the  purchaser :  Street  v.  Blay  (i). 

(Parke,  B.  :  The  question,  whether  the  defendant  has  so  dealt 
with  her  as  to  raise  an  implied  promise  to  pay,  has  been  left  to  the 
jury,  and  they  have  found  he  did  not  accept  her.) 

Lastly,  with  respect  to  the  evidence  offered  as  to  the  unsoundness 
of  the  mare,  it  was  never  put  to  the  jury  what  would  be  the  value 
of  her  if  unsound :  and  the  jury,  when  the  question  was  put  to 
them  as  to  the  return  within  a  reasonable  time,  would  assume  that 
he  had  a  right  to  return  her,  being  unsound.  But  the  case  of 
Street  v.  Blay  shows,  that  having  had  an  opportunity  of  exercising 
his  judgment  on  the  mare  before  the  purchase,  he  might  have 
accepted  and  received  her  so  as  to  preclude  himself  from  returning 
her  on  discovering  a  non-compliance  with -the  warranty,  and  yet 
the  return  might  have  been  within  a  reasonable  time,  assuming 
him  not  to  have  so  precluded  himself  from  it. 

(Parke,  B.  :  That  would  be  so,  had  there  been  a  complete 
contract  of  purchase ;  here  the  question  is,  whether  there  ever  was 
a  purchase.) 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  should  be  discharged.  The  first 
question  to  be  disposed  of  is,  whether  there  is  any  evidence  of  a 
complete  contract  in  writing  *between  the  parties.  If  there  was,  [  •lei  ] 
then  the  only  step  necessary  to  be  proved  in  order  to  entitle  the 
plaintiff  to  recover  in  this  action,  was  to  prove  the  delivery  of  the 
mare,  and  it  was  not  competent  to  the  defendant  to  annex  to  it  any 
conditions.  It  certainly  appears  that  the  mare  was  seen  by  the 
defendant,  and  ridden  in  his  presence,  and  twenty  guineas  offered 
by  him  for  her,  prior  to  the  first  material  letter  to  which  I  am 
about  to  advert ;  that  is,  on  the  16th  of  October.  Then,  on  the 
17th,  the  defendant  writes  a  letter  to  the  plaintiff,  which  amounts 
to  a  proposal  to  take  the  mare  on  new  terms,  one  of  which  was  not 

(1)  36  B.  fi.  626  (2  B.  &  Ad.  456). 
B.R. — VOL.  LI.  83 
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Jordan  yet  arranged  between  the  parties.  (His  Lordship  read  the  letter.) 
Norton.  This  letter  amounts  only  to  a  proposal  to  give  twenty  guineas  for 
the  mare,  provided  she  were  warranted;  but  the  terms  of  the 
warranty  still  remained  to  be  agreed  upon.  If  the  parties  do  not 
agree  upon  a  warranty  which  shall  be  satisfactory  to  both,  there 
is  no  complete  contract.  We  are  to  see,  then,  whether  there  was 
a  warranty  subsequently  agreed  on.  Next  comes  the  letter  of  the 
26th  of  October.  (His  Lordship  read  it.)  By  that  letter  the 
defendant  agrees  to  be  bound  by  the  contract,  if  the  plaintiff  will 
give  a  warranty  of  a  particular  description — viz.  that  the  mare 
is  quiet  in  harness ;  that  is,  privid  facie,  in  all  descriptions  of 
harness.  The  plaintiff  replies,  that  he  will  agree,  not  to  the 
precise  terms  of  the  warranty  asked  for,  but  only  that  she  is 
quiet  in  double  harness.  The  correspondence,  therefore,  amounts 
altogether  merely  to  this:  that  the  defendant  agrees  to  give 
twenty  guineas  for  the  mare,  if  there  is  a  warranty  of  her  being 
sound  and  quiet  in  harness  generally,  but  to  that  the  plaintiff 
has  not  assented.  The  parties  never  have  contracted  in  writing 
ad  idem. 

We  are  then  to  ascertain,  in  the  next  place,  whether  this  is 
supplied  by  the  parol  evidence,  or  by  the  acts  or  conduct  of  the 
parties.     There  is  nothing  in   the   parol   evidence  to  supply  it : 

[  *162  ]  the  question  therefore  is,  first,  *  whether  the  conduct  of  the 
defendant's  son  at  the  '*  World's  End  "  amounts  to  an  acceptance. 
It  is  contended  that  the  defendant  is  bound  by  the  son's  acts  on 
that  occasion  ;  but  I  think  he  is  not,  because  the  son  had  only 
a  limited  authority  ;  and  if  a  party  contracts  with  another  through 
his  agent,  he  can  take  only  such  rights  as  the  agent  can  give  :  and 
this  is  no  hardship  on  the  plaintiff,  because  he  was  distinctly 
informed  that  the  son  was  authorized  to  receive  the  mare  if  a 
warranty  were  given  that  she  was  quiet  in  harness.  Then  the 
only  remaining  question  is,  whether  she  was  in  fact  accepted  by 
the  defendant  on  the  terms  of  the  limited  warranty  proposed  by 
the  plaintiff.  That  question  was  left  to  the  jury,  and  they  found 
it  in  favour  of  the  defendant.  I  agree,  that  if  there  was  a  complete 
contract  in  writing  before,  the  direction  of  the  learned  Judge  would 
not  have  been  quite  correct :  but  the  question  being  whether  there 
was  an  acceptance  in  fact,  the  contract  not  being  complete  before,  the 
direction  was  perfectly  unexceptionable.  The  case  comes  therefore 
to  this  :  there  was  no  complete  contract  in  writing  by  which  both 
parties  were  bound,  there  was  no  sufficient  delivery  to  the  defendant, 


VOL.  Li.j  1888.    EX.     4  MEE.  &  W.  162—163.  515 

and  there  was  no  acceptance.     The  defendant  is  therefore  entitled       Jordan 
to  the  verdict.  Nobton. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  There  is  one  point  only  which  I  will 
observe  upon.  It  is  said,  that  after  the  mare  was  taken  home,  she 
was  kept  for  such  a  time  as  showed  that  the  defendant  intended 
to  adopt  the  act  of  his  son,  and  amounted  to  an  acceptance  on  the 
new  terms.  That  reasoning  may  apply  to  the  case  of  a  specific 
chattel,  where  the  party  has  had  an  opportunity  of  exercising  his 
judgment  upon  it :  but  here  the  defendant  had  had  no  previous 
opportunity  of  ascertaining  whether  the  mare  was  quiet  in  all 
harness,  which  was  what  he  required :  the  plaintiff  had  only 
warranted  her  quiet  in  double  harness. 

Aldbbson,  B.  :  [  168  ] 

If  the  contract  was  complete — if  the  one  had  agreed  to  sell 
and  the  other  to  buy  completely,  there  was  a  sufficient  delivery. 
Again,  if  the  son  was  authorized  to  receive  the  mare  on  the  limited 
terms  agreed  to  by  the  plaintiff,  the  delivery  to  him  was  sufficient : 
or  if,  not  being  so  authorized,  the  defendant  had  nevertheless 
agreed  to  receive  her  on  the  delivery  to  him,  that  would  have  been 
sufficient  to  bind  him.  But  the  son  had  no  such  authority,  and 
the  father,  immediately  on  the  mare  coming  home,  repudiates 
his  act,  and  within  a  reasonable  time  returns  her.  I  think  there 
was  no  case  for  the  plaintiff. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


AYEEY  AND  Another  v.  FEARNSIDE8  and  Others  (1).        ^- 

ISxch.  I 
[168] 


(4  Meeson  &  Welsby,  168—170;  S.  C.  1  H.  &  H.  202;  7  L.  J.  (N.  S.)  Ex.  288;        ExcK  of 

6  Dowl.  P.  0.  654.)  P^^^^' 


Held,  that  a  paper,  whereby  the  defendants  promised  to  pay  the  plaintiffs, 
or  order,  the  sum  of  13/.,  for  value  received,  with  interest  at  bl,  per  cent., 
and  all  fines  according  to  rule,  could  not  be  declared  on  as  a  promissory 
note. 

The  jury  having  found  general  damages  on  a  declaration  containing  a 
count  on  the  above  instrument  (as  a  promissory  note),  and  a  count  on  an 
account  stated,  the  Court  awarded  a  venire  de  novo. 

Debt  on  an  instrument  (declared  as  on  a  promissory  note)  whereby 
the  defendants  jointly  and  separately   promised  to  pay  to  the 
(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  9  (1).— B.  0. 

33—2 
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atbey       plaintiffs,  or  order,  the  sum  of  13/.  on  demand,  for  value  received, 

Fbarksides.  with  interest  at  51.  per  cent.,  *'  and  all  fines  according  to  rule."   There 

[  *169  ]      was  also  a  ^count  on  an  account  stated.     The  defendant  pleaded  to 

the  first  count,  payment ;  to  the  second,  nunqnam  indebitatus ;  and 

at  the  trial,  before  the  under-sheriff  of  Yorkshire,  the  plaintiff  had 

a  general  verdict. 

W.  H.  Watson  having  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, on  the  ground  that  the  instrument  declared  on  could  not  be 
considered  as  a  promissory  note  within  the  statute,  but  only  as  an 
agreement,  for  which  no  consideration  was  shown  in  the  declaration. 

Wightman  showed  cause : 

The  words,  "and  all  fines  according  to  rule,"  are  altogether 
insensible,  and  may  be  rejected  as  surplusage ;  their  presence, 
therefore,  does  not  vitiate  the  instrument,  which,  in  all  other 
respects,  is  a  complete  promissory  note.  It  was  certainly  held  in 
Smith  V.  Nightingale  (1),  (which  appears  to  be  the  nearest  case  to 
the  present),  that  an  instrument  whereby  the  party  promised  to 
pay  a  sum  certain,  "  and  also  all  other  sums  that  might  be  due," 
was  not  a  promissory  note  within  the  statute.  But  there,  the  last 
words,  although  not  capable  of  any  definite  construction,  were  not 
so  insensible  as  that  they  could  be  rejected  as  surplusage,  since 
they  showed  that  some  more  money  was  due,  only  they  did  not 
specify  the  amount  with  sufficient  precision.  But  here,  the  words 
do  not  import  any  promise  to  pay  money ;  and  there  is  nothing  to 
show  what  they  have  reference  to,  or  what  is  the  nature  of  the  fines 
spoken  of.  Besides,  the  instrument  must  be  either  a  promissory 
note  or  an  agreement  at  common  law;  and  it  clearly  is  not  the 
latter :  for  the  words  in  question  have  no  intelligible  meaning  in 
themselves,  neither  could  evidence  be  admitted  to  explain  them 
aliunde^  if  they  were  declared  on  as  a  contract. 

Watson  f  in  support  of  the  rule : 

It  does  not  follow  that,  because  the  precise  amount  or  even  nature 
[  •]70  ]  of  the  *fines  referred  to  is  not  specified,  the  words  can  be  rejected 
as  surplusage.  If  any  construction  can  by  possibility  be  put  upon 
them  which  can  make  them  sensible,  they  cannot  be  rejected ;  and 
it  is  plain  that  they  may  refer  to  money  due  for  pecuniary  for- 
feitures, as,  for  instance,  for  violation  of  the  rules  of  a  benefit 
(1)  20  B.  £.  694  (2  Stark.  375). 
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society,  of  which  the  parties  were  members.  Smith  v.  Nightingale 
is  directly  in  point.  There  Lord  Ellbnborough  says,  **  The  instru- 
ment is  too  indefinite  to  be  considered  as  a  promissory  note,  for  it 
contains  a  promise  to  pay  interest  for  a  sum  not  specified,  and  no 
otherwise  ascertained  than  by  reference  to  the  defendant's  books ; 
and,  since  the  whole  constitutes  one  entire  promise,  it  cannot  be 
divided  into  parts."  So  here,  the  instrument  contains  a  promise  to 
pay  some  amount  not  specified,  and  not  to  be  ascertained  but  by 
extrinsic  evidence. 

Pabke,  B.  : 

This  instrument  being  declared  on  as  a  promissory  note,  the 
question  is,  whether  the  words,  "  and  all  fines  according  to  rule," 
can  be  rejected  as  being  altogether  insensible,  and  therefore  mere 
surplusage  :  and  I  think  they  cannot.  It  is  quite  possible  that  they 
have  a  meaning,  and  may  import  that  cettain  pecuniary  fines  or 
forfeitures  are  to  be  paid  by  the  defendants;  and  if  so,  this  is 
certainly  no  promissory  note  within  the  statute,  but  is  a  specific 
agreement  to  do  certain  things,  the  consideration  for  doing  which 
not  being  stated,  the  declaration  is  clearly  bad.  The  judgment  will 
not,  however,  be  arrested  altogether,  but  on  the  authority  of  Leach 
V.  Thomas  (i),  which  was  confirmed  this  morning  by  the  whole  Court 
in  the  case  of  Corner  v.  Shew  (2),  a  venire  de  novo  must  be  awarded. 

Buh  accordingly. 


At  RET 
V. 

Frarnstdks. 


ATTOENEY-GENEEAL   v.  BOUWENS  and   Others  (8). 

(4  Meeeon  &  Welsby,  171—194;  S.  C.  1  H.  &  H.  319;  7  L.  J.  (N.  S.)  Ex.  297.) 

Probate  duty  is  payable  in  respect  of  bonds  of  foreign  governments,  of 
which  a  testator,  dying  in  this  country,  was  the  holder  at  the  time  of  his 
death,  and  which  have  come  to  the  hands  of  his  executor  in  this  country  ; 
such  bonds  being  marketable  securities  within  this  kingdom,  saleable  and 
transferable  by  delivery  only,  and  it  not  being  necessary  to  do  any  act  out 
of  this  kingdom  in  order  to  render  the  traQsfer  of  them  valid. 

This  was  an  information  against  the  defendants  for  non-payment 
of  probate  duties,  tried  before  Lord  Abinger,  *C.  B.,  at  the  sittings 
after  last  Hilary  Term,  when  a  special  verdict  was  taken  by  consent, 
which  stated  in  substance  as  follows  : 

Mary  Felham,  in  the  information  mentioned,  on  the  26th  day  of 


(1)  2  M.  &  W.  427. 

(2)  4  M.  &  W.  163. 

(3)  Followed  in  AtL-Gen,  v.  Pratt 
(1874)  L.  E.  9  Ex.   140,  43  L.  J.  Ex. 


108,  30  L.  T.  531 ;  and  in  Stern  v.  The 
Queen  [1896]  1  Q.  B.  211 ,  66  L.  J.  Q.  B. 
240,  73  L.  T.  752.— R.  0. 


1838. 

Krch,  of 
Plea4, 

[171] 


[  nTfl.  ] 
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A.-O.  March,  1886,  made  her  last  will  and  testament  in  writing,  and  daly 
BonwBNB.  executed,  and  thereby  devised  and  bequeathed  all  her  estate  and 
effects,  goods  and  chattels,  and  all  her  property  of  every  nature  and 
kind  whatsoever,  to  certain  persons  in  the  said  will  mentioned: 
and  also  thereby  nominated  and  appointed  the  defendants  executors 
and  executrix  thereof.  The  said  Mary  Pelham  died  on  the  80th  day 
of  March,  1887,  without  revoking  or  altering  her  said  will,  and 
the  defendants,  on  the  27th  of  April,  1887,  proved  the  will  in 
the  Prerogative  Court  of  Canterbury,  and  took  upon  themselves  the 
burden  of  the  execution  thereof. 

The  said  Mary  Pelham  was  at  the  time  of  her  death,  and  for 
three  years  next  preceding,  resident  in  Connaught  Place,  in  the 
parish  of  Paddington,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  said  Prerogative  Court,  and  at  the  time  of  her 
death  was  possessed  of  personal  estate  and  effects  to  the  amount  of 
88,509Z.  8«.  Id.  A  large  part  of  the  said  personal  estate,  amounting 
to  the  sum  of  7,377Z.  18a.  Id.,  was  as  follows :  that  is  to  say, 
880Z.  2«.  9d.,  parcel  of  that  sum,  consisted  of  six  written  instruments 
called  Russian  Bonds,  and  of  other  written  instruments  thereto 
attached,  and  called  dividend  warrants,  whereof  at  the  time  of  her 
death  she  was  the  holder.  The  following  is  a  copy  of  one  of  the 
said  Russian  Bonds : 

**  Five  per  Cent.  Annuity. 
"  No.  70,818.  Anno  1822.  No.  16,616. 

"Certificate  of  a  perpetual  annuity  in  the  Great  Book  of  the 
Public  Debt  of  the  Imperial  Commission  of  the  Sinking  Fund, 
representing  a  capital  of  6,720  silver  roubles,  equal  to  pounds 
sterling  1,086. 

''Entered  the  1st  March,  1822." 

[  173  ]       "  Book  1.  Folio  276,  2nd  Series.  Letter  C. 

'*  The  bearer  of  this  certificate  is  entitled  to  an  annuity  of  836 
silver  roubles,  payable  half-yearly,  at  his  option,  in  St.  Petersburg 
or  London,  namely,  168  silver  roubles  on  the  1st  day  of  March,  and 
168  silver  roubles  on  the  1st  day  of  September  ;  if  in  St.  Petersburg, 
in  silver  roubles  of  the  weight  and  standard  now  current;  if  in 
London,  at  the  rate  of  8«.  Id.  sterling  per  silver  rouble,  in  both 
instances  on  presentation  of  the  dividend  warrant  then  due.  The 
bearer  of  this  certificate,  on  application  to  the  Commissioners  of  the 
Sinking  Fund,  may  cause  it  to  be  converted  into  an  inscription  in 
the  Great  Book  in  his  own  name,  or  that  of  any  other  person  or 
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persons  whom  he  shall  designate;  in  which  case  the  dividends  a.-g. 
will  be  payable  in  St.  Petersburg  only,  at  the  periods  above  men-  bouwens. 
tioned;  and  the  transfer  or  cession  of  such  inscription  must  be 
made  according  to  the  existing  regulations.  Twenty-four  dividend 
warrants  are  hereunto  attached :  if,  when  the  last  becomes  payable, 
the  capital  has  not  been  redeemed,  or  inscribed  in  the  Great  Book, 
twenty-four  similar  warrants  will  be  issued,  and  so  forwards,  and  in 
such  manner  as  to  secure  to  the  holder  of  this  certificate  the  due 
payment  of  the  annuity  in  St.  Petersburg  or  London. 

**  N.B. — A  special  fund  of  one  per  cent,  on  the  amount  of  this 
loan  is  appropriated  for  its  redemption." 

"  Extract  from  the  Eegulations  of  the  Commission,  Chap.  2. 

"  Sec.  22. — The  payment  of  the  perpetual  annuity,  as  well  as  the 
payment  of  the  outstanding  debts,  will  be  effected  in  time  of  peace 
as  well  as  in  time  of  war,  without  distinction,  whether  the  creditor 
belongs  to  a  friendly  or  a  hostile  nation. 

"  Sec.  23. — If  a  foreigner,  proprietor  of  the  inscription,  dies 
intestate,  the  inscription  shall  pass  to  his  heirs,  in  *the  order  of       [  *174  ] 
the  succession  established  by  the  laws  of  the  country  of  which  he 
was  a  subject. 

"  Sec.  24. — The  capital  placed  in  the  perpetual  debt,  being  con- 
sidered as  an  inviolable  property,  shall  be  exempt  from  sequestration, 
both  for  claims  of  the  Crown  and  those  of  individuals,  unless  these 
capitals  in  whole  or  in  part  have  been  given  in  security  for  contracts 
of  provisions,  or  by  any  other  articles  of  agreement,  whether  with  the 
Crown  or  with  private  individuals,  or  for  the  purpose  of  bailing 
any  claim,  in  which  case  they  are  subject  to  the  general  laws  con- 
cerning mortgages  and  bails.  These  capitals  are  likewise  exempted 
in  all  cases  from  every  tax. 

"  Sec.  25. — No  person  can  be  restrained  to  take  back  the  whole 
or  part  of  the  capital  placed  in  the  perpetual  debt.  But  to  facilitate 
to  the  proprietors  of  inscriptions  the  means  of  converting  them, 
when  they  desire  it,  into  ready  money,  the  Commission  will  employ 
annually,  for  the  purpose  of  repurchasing  them  at  the  current  price, 
a  capital  of  the  Sinking  Fund,  which  shall  be  assigned  beyond  the 
fund  necessary  for  the  payment  of  the  perpetual  interest." 

947Z.  17s.  6d.,  other  parcel  of  the  said  sum  of  7,377il.  13a.  Id., 
consisted  of  thirteen  bonds  or  writings  obligatory,  called  Danish 
Bonds,  respectively  signed  with  the  sign  manual  of  the  King  of 
Denmark,  and  sealed  with  the  great  seal  of  the  kingdom  of  Denmark, 
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A.-Q.        whereof  the  said  Mary  Pelham  was  holder  at  the  time  of  her  death ; 
BouwENs.     ^^^  one  of  which  is  as  follows  : 

"  We,  Frederick  the  Sixth,  by  the  Grace  of  God,  King  of 
Denmark,  &c.,  &c. 

**  We  do  declare  and  make  known  by  this  our  general  bond,  for 
us  and  our  heirs  and  successors  to  the  Crown,  to  all  whom  it  may 
concern,  that  having  resolved,  in  order  to  enable  our  treasury  to 
pay  off  more  ancient  loans  at  a  higher  rate  of  interest,  to  raise  a 
I  ^175  ]  loan  bearing  interest  at  *8  per  cent,  per  annum,  and  such  loan 
having  been  accordingly  contracted  for  in  our  name  and  for  our 
account  with  the  bankers,  Thomas  Wilson  &  Co.,  of  London,  through 
our  Privy  Counsellor  of  Legation,  Frederick  Adeler  Ploy  en.  Knight 
of  the  Danebrog,  which  has  been  sanctioned  by  us,  and  the  said 
bankers  having  now  placed  at  the  disposal  of  our  treasury  the 
amount  to  be  paid  by  them  according  to  the  8rd  and  4th  articles  of 
the  contracts  entered  into ;  we  now  give  the  present  general  bond 
for  us,  and  our  heirs  and  successors,  and  we  do  hereby  authorize 
and  direct  our  directors  of  these  public  debts  and  sinking  fund  to 
grant  for  the  amount  of  this  general  bond  the  following  special 
bonds  payable  to  bearers,  which  bonds  are  to  be  countersigned  by 
Messrs.  Thomas  Wilson  &  Co.,  viz. : 

A.  No.  1  to  25,000         25,000  Bonds  of  £100  each  £2,600,000 

B.  „    1  „     2,000  2,000      „      „      250     „  500,000 

C.  „    1  „     1,000  1,000      „      „      500     „  500,000 

D.  „    1  „     2,000  2,000      „      „  1,000     „  2,000,000 

£5,500,000 

And  the  said  special  bonds  are  to  be  provided  with  sixty  half-yearly 
dividend  warrants,  and  at  the  expiration  of  thirty  years  with  sixty 
more,  so  as  to  secure  the  dividends  for  sixty  years  from  the  81st  day 
of  March  last  on  each  special  bond  respectively.  Although  this  our 
general  bond  is  made  for  5,500,0002.  sterling,  and  the  securities  we 
have  pledged  for  the  redemption  of  the  capital  and  payment  of  the 
interest  are  more  than  adequate  for  that  purpose,  we  hereby  declare 
that  the  purchase  of  only  a  sum  of  8,500,0002.  has  been  contracted 
for  with  the  bankers,  Thomas  Wilson  &  Co.,  the  remaining  2,000,0002. 
being  held  by  us  to  be  sold  whenever  we,  our  heirs  and  successors, 
may  deem  expedient. 

''And  we  engage  for  ourselves,  and  for  our  heirs  and  successors, 

that  the  interest  on  the  said  special  bonds  shall  be  paid  in  London 

[  •176  ]       by  our  agents,  Thomas  Wilson  &  Co.,  *at  the  rate  of  three  per  cent. 
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per  annum,  from  the  Blst  day  of  March  of  the  present  year,  in  half-  A.-a. 
yearly  payments,  to  commence  on  the  30th  of  September  of  the  bodwknb. 
present  year,  and  to  continue  every  Slst  of  March  and  80th  of 
September  of  each  succeeding  year,  on  presentation  of  the  dividend 
warrants  when  due,  and  free  from  all  expense  to  the  holders  of  the 
same.  The  amount  of  the  dividend  warrants,  which  may  remain 
unclaimed  beyond  the  term  of  six  months  from  the  dates  at  which 
they  shall  respectively  have  become  due,  shall  after  that  period  be 
left  in  the  hands  of  the  banking-house  to  whom  such  payments  shall 
have  been  committed  for  the  accouai  and  risk  of  the  bond-holders, 
without  further  liability  on  our  part. 

''  We  further  engage  for  ourselves,  and  our  heirs  and  successors, 
that  the  said  special  bonds  shall  be  repaid  or  extinguished  by 
purchases,  within  the  period  of  sixty  years  from  the  Blst  of  March 
last.  For  this  purpose,  we  engage  that  a  sinking  fund  shall  be 
created,  of  at  least  one  half  per  cent,  on  the  amount  of  the  whole  of 
the  said  special  bonds,  the  which,  with  the  accumulating  interest 
on  the  bonds  redeemed,  shall  be  annually  applied,  as  heretofore 
provided,  to  the  redemption  of  the  loan,  to  begin  from  and  after  the 
dlst  of  March  last. 

"  We  reserve  to  ourselves,  and  to  our  heirs  and  successors,  the 
right  of  purchasing  special  bonds  to  any  greater  extent  than  above 
mentioned,  and  also  to  pay  off  the  whole  or  any  part  of  the  loan 
at  lOOZ.  per  cent.,  on  giving  six  months'  notice  thereof  in  the 
London  Gazette. 

''  And,  inasmuch  as  the  under- mentioned  securities  were 
pledged  by  general  bond,  of  the  10th  day  of  November,  1821,  for 
the  redemption  of  a  five  per  cent.  loan,  contracted  with  the  bankers, 
A.  F.  Haldimand  &  Sons,  for  three  million  pounds  sterling,  of 
which  loan  there  remain  in  circulation  bonds  for  1,880,000Z.,  the 
which  we  have  directed  to  be  paid  off  out  of  the  proceeds  of  the 
present  three  per  cent,  loan,  (public  notice  to  that  effect  having 
been  *given  by  our  envoy  extraordinary  in  London),  by  which  pay-  [  *177  ] 
ment  these  securities  will  be  released,  and  entirely  at  our  disposal. 
Now  we  hereby  declare,  that  such  part  of  the  said  securities  as  are 
already  released,  and  the  whole,  when  released  by  the  payment  above 
mentioned,  are  and  shall  be  pledged  as  a  security  for  the  redemption 
of  the  said  special  bonds,  and  payment  of  the  interest  that  may  be 
due  thereon,  to  the  creditors  at  large,  in  our  name,  and  for  our  heirs 
and  successors  to  the  Crown,  specifically  and  exclusively,  viz. : 

"1.  The  whole  of  the  revenues  arising  from  our  tolls  of  the 
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A.-G.  Sound  or  Sound  dues,  and  all  other  profits  and  emoluments,  arising 
BouwEKs.     from  that  source  of  revenue. 

*'  2.  The  mortgages  and  other  securities  on  the  West  India  plan- 
tations, for  money  advanced  by  us  to  the  planters  and  proprietors 
of  estates. 

'*  8.  The  net  revenue  of  our  West  India  Islands  of  St.  Thomas, 
St.  Croix,  and  St.  Johns:  the  produce  of  which  three  heads  of 
revenue  has  for  six  years,  upon  an  average,  exceeded  the  sum  of 
250,000Z.  sterling,  annually.  The  specification  of  these  revenues  is 
to  be  annexed  to  the  contract  ratified  by  us,  and  we  have  ordered  to 
be  delivered  over  as  a  security  or  mortgage,  documents  duly  executed 
of  the  revenues  above  mentioned,  which  are  to  be  deposited  for  safe 
custody  in  the  Bank  of  England,  together  with  this  our  general 
bond,  under  the  seals  of  our  envoy  extraordinary  and  minister 
plenipotentiary  for  the  time  being,  of  the  bankers,  Thomas  Wilson 
&  Co.,  and  of  a  notary  public :  and  we  further  pledge  by  these 
presents,  all  other  revenues  of  our  states,  save  those  already 
specifically  assigned  for  other  purposes. 

"In  the  redemption  of  the  loan,  the  following  plan  is  to  be 
adopted :  The  special  bonds  to  be  purchased  in  London,  are,  on 
each  81st  of  March  and  80th  of  September,  or  as  near  thereto  as 
practicable,  to  be  marked  as  belonging  to  the  sinking  fund,  and  to 
[  •178  ]  be  deposited  in  the  Bank  of  *England,  in  the  presence  of  our 
ambassador  or  envoy  for  the  time  being  in  London,  of  our  agents, 
Thomas  Wilson  &  Co.,  and  a  notary  public,  until  the  whole  loan  is 
repaid :  on  the  expiration  of  each  period  of  re-purchase,  the  numbers 
and  amounts  of  the  special  bonds  so  deposited  are  to  be  published 
in  the  London  Gazette. 

**  We  reserve  to  ourselves,  and  to  our  heirs  and  successors,  the 
right,  when  part  of  the  special  bonds  are  paid  off,  to  reclaim  a 
proportionate  part  of  the  securities  for  the  same ;  the  revenue 
arising  from  our  West  India  Islands  to  be  first  restored,  and  then 
the  mortgages  on  the  West  India  estates. 

''We  hereby  declare  ourselves,  and  our  heirs  and  successors, 
debtors  to  all  those  who  shall  be  holders  of  the  said  special  bonds 
respectively,  for  the  amount  expressed  in  each  special  bond.  And 
we  acknowledge  ourselves,  and  our  heirs  and  successors,  bound  to 
every  person  who  shall,  for  the  time  being,  be  a  holder  of  one  or 
more  of  those  special  bonds,  for  the  punctual  payment  of  the 
principal  and  interest  of  each,  according  to  the  tenor  thereof. 

"  We  further  hereby  bind  ourselves,  and  our  heirs  and  successors. 
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to  the  performance  of  all  the  foregoing  engagements  in  the  most  a.-g. 
solemn  manner,  and  do  declare  that  no  judicial  plea  whatever,  bouwens. 
privilege  in  s^its,  or  any  pretence,  shall  avail  us,  or  our  heirs  and 
successors,  in  pleading  and  counterpleading,  all  which  we  formally 
and  deliberately  renounce,  as  well  as  any  plea,  by  whatever  title  it 
may  be  called,  and  which  is  contrary  to  the  tenor  of  this  our 
general  bond. 

**  In  faith  of  which  we  have  signed  the  present  general  bond  with 
our  sign  manual,  and  have  caused  our  great  seal  to  be  fixed  to 
the  same. 

*'  And  it  is  further  to  be  countersigned  by  our  Directors  of  the 
Public  Debts  and  the  Sinking  Fund. 

''Done  in  the  capital  of  Copenhagen  this  eighth  day  of  June,  one 
thousand  eight  hundred  and  twenty-five. 

**  WiLBRECHT." 

**  This  is  to  certify  that  the  bearer  hereof  is  entitled  to  one       [  179  ] 
hundred  pounds  sterling,  part  of  the  loan  secured  by  the  above 
general  bond  of  His  Majesty  the  King  of  Denmark,  and  the  interest 
thereon,  value  having  been  duly  paid  to  the  Denmark  Government 
for  the  same. 

"  His  Royal  Majesty's  undersigned  Directors  of  the  Public  Debts 
and  the  Sinking  Fund,  declare  this  to  be  a  special  bond,  granted  in 
conformity  to  the  engagements  of  His  Majesty  contained  in  His 
Majesty's  general  bond,  of  which  the  above  is  a  copy. 

''Copenhagen,  in  the  direction  of  the  Public  Debts  and  the 
Sinking  Fund,  the  8th  of  June,  1825." 

And  5,556i.  13«.  4d.,  residue  of  the  said  sum  of  7,377Z.  13«.  Id., 
consisted  of  114  written  instruments,  called  Dutch  Bonds,  and  of 
certain  other  written  instruments  accompanying  the  same,  called 
coupons,  whereof  the  said  Mary  Pelham  was  the  holder  at  the  time 
of  her  death.  The  said  Dutch  Bonds  are  in  the  Dutch  language, 
and  the  following  is  a  literal  translation  of  one  of  them  : — 

"  Debt  yielding  Interest. 
"  Certificate. 
"  No.  22,194. 

"  The  holder  of  this  is  entitled  to  a  capital  of 
thousand  guilders,  yielding  an  interest  of  2^  per  cent,  in  the  year, 
to  commence  from  this  day,  and  for  which,  as  appears  by  the 
subjoined  registration,  a  like  sum  has  been  entered  in  the  ledger  of 
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A.-G.        the  national  debt,  yielding  interest,  in  the  name  of  the  office  of 

Bonwifiiis.     Administration,  onder  the  direction  of 

''Brondgebst  &  Son, 

"Christaan  Bruntino, 

"Jacobus  Chbmbt,  and 

"  A.  and  C.  Vortman, 

established  at  Amsterdam  and  at  Utrecht ;  which  capital  may  at  all 
[  *180  ]       times  be  disposed  of  according  to  section  E.,  *art.  15,  of  the  common 
notice,  dated  the  22nd  of  August,  1814,  on  returning  this  certificate 
with  the  coupons  which  have  not  yet  become  due. 
"  Amsterdam  and  Utrecht,  the 
"  Ist  of  January,  1815. 

(Signed),     "  Brondgebst  &  Son, 
"  Capital,  i*l,000.  "  Chbmbt,  Wbbtjbn,  and 

"  Fol.  61.  "  A.  and  C.  Vortman. 

**  Shown  and  registered  by  the  direction  of  the  Ledger  of  the 
National  Debt,  Amsterdam,  the  30th  of  January,  1884. 
"  Coupons  delivered  (Signed), 

up  to  January,  1833,  "V.  D.  Wal,  Verifier." 

with  vouchers  for 
further  delivery." 

The  said  Bussian,  Danish,  and  Dutch  bonds  respectively  were 
and  are,  and  always  have  been,  marketable  securities  within  this 
kingdom,  and  always  have  been  sold  and  transferred  within  this 
kingdom  by  delivery  only,  and  the  bearers  thereof  have  always  been 
deemed  and  reputed  to  be,  and  have  always  been  dealt  with  as 
being,  legally  entitled  to  the  principal  monies  secured  by  the  said 
bonds  respectively,  and  to  the  interest  or  dividends  from  time  to 
time  arising  or  accruing  in  respect  of  the  same.  It  never  has  been 
nor  is  necessary  to  do  or  perform  any  act  whatsoever  out  of  the 
kingdom  of  England,  in  order  to  render  a  transfer  of  any  of  said 
bonds  valid ;  and  the  bearers  of  the  said  bonds  respectively  have 
always  been  treated  and  dealt  with  by  the  agents  of  the  empire 
of  Bussia,  and  of  the  kingdoms  of  Holland  and  Denmark,  as  the 
persons  duly  entitled  to  the  principal  moneys  secured  by  the  said 
bonds  respectively,  and  the  interest  or  dividends  thereof ;  and  such 
agents  have  always  paid  all  monies  due  and  payable  for  and  in 
[  *181  ]  respect  of  the  said  bonds  respectively,  ^according  to  the  tenor  and 
effect  thereof,  to  the  bearers  of  the  same. 

In  regard  to  the  Danish  and  Bussian  bonds,  there  has  always 
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been,  in  the  kingdom  of  England,  a  lawfully  authorized  agent  of  A.-G. 
the  empire  of  Bussia  and  of  the  kingdom  of  Denmark  respectively,  bouwbns. 
for  the  purpose  of  paying  the  interest  or  dividends  from  time  to 
time  arising  or  accruing  in  respect  of  the  same  bonds  respectively 
to  the  bearers  thereof ;  but  as  to  the  Dutch  bonds,  there  is  not,  nor 
ever  has  been  in  this  kingdom,  a  lawfully  authorized  agent  of  the 
kingdom  of  Holland,  for  the  purpose  of  paying  the  dividends  or 
interest  accruing  in  respect  of  the  same,  but  such  dividends  or 
interest  are  payable  solely  at  Amsterdam. 

No  part  of  the  principal  money  secured  by  the  said  bonds  has  yet 
been  paid  upon  any  of  them  to  the  holders  or  holder  thereof ;  but  all 
the  dividends  or  interest  have  been,  and  still  continue  to  be,  regularly 
paid  to  the  holders  or  holder  thereof  in  due  manner. 

The  said  Mary  Pelham,  at  the  time  of  her  death,  being  so 
possessed  of  the  said  Bussian,  Danish,  and  Dutch  bonds  as  afore- 
said, the  said  bonds,  and  each  and  every  of  them,  at  the  time  of  her 
death,  were  at  her  said  residence  and  within  the  jurisdiction  afore- 
said, and  immediately  after  her  death  came  into  the  custody  and 
possession  of  the  defendants  as  part  of  her  personal  estate  and 
effects;  and  the  defendants,  as  such  executors  and  executrix  as 
aforesaid,  afterwards,  and  without  doing  or  causing  to  be  done  any 
act  out  of  the  kingdom  of  England,  or  out  of  the  jurisdiction  of  the 
said  Prerogative  Court,  sold  and  delivered  the  said  bonds,  and  each 
and  every  of  them,  to  certain  persons  to  the  jurors  unknown,  and 
received  as  the  price  of  and  for  the  said  bonds  the  sum  •  of 
7,737J.  13«.  Id. 

(The  special  verdict  then  proceeded  to  state  that  the  estate  of  the 
testatrix,  in  respect  of  which  probate  was  to  *be  granted,  was  sworn  [  *182  ] 
by  the  defendants  to  be  under  85,000Z.,  and  that  they  paid  the 
probate  duty  in  respect  of  that  sum ;  but  that  the  said  sum  of 
7,7372.  138.  Id.,  so  vested  in  the  said  bonds,  was  not  included  in  the 
said  sum  of  35,0002.,  and  that  the  probate  duty  thereon  amounted 
to  752.,  which  had  been  demanded  from  the  defendants,  but 
remained  unpaid.) 

The  points  marked  for  argument  were  as  follows : 

On  the  part  of  the  Attorney-General  : 

The  Attorney-General  claims  the  payment  of  duty  under  the 
55  Geo.  III.  c.  184,  sched.  part  3,  title  **  Probate,"  and  intends  to 
argue  that  the  facts  disclosed  in  the  special  verdict  show  that  the 
said  Bussian,  Danish,  and  Dutch  bonds  therein  mentioned  were 
respectively  liable  to  probate  duty  in  the  hands  of  the  defendants, 
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A.-G.  the  executors  and  executrix  of  Mary  Pelham,  because  at  the  time  of 
BouwENs.  her  decease  they  formed  part  of  her  personal  estate  within  the 
jurisdiction  of  the  Prerogative  Court  of  Canterbury,  by  which  Court 
probate  of  the  will  of  the  said  Mary  Pelham  was  granted. 

On  the  part  of  the  defendants  : 

The  defendants  will  contend  that  probate  duty  is  not  payable  in 
respect  of  any  of  the  securities  mentioned  in  the  special  verdict. 

That  such  securities,  being  evidence  only  of  debts  due  to  the 
testator's  estate  from  debtors  out  of  the  jurisdiction  of  the  spiritual 
Court,  are  not  any  estate  or  effects  within  the  meaning  of  the  statute 
55  Geo.  III.  c.  184,  or  any  other  Act  or  provisions  relating  to  the 
payment  of  probate  duty. 

That  such  securities  must,  in  reference  to  such  duty,  be  taken  as 
and  deemed  to  be  property  in  a  foreign  country,  and  only  legally 
available  there. 

The  case  was  argued  early  in  this  Term,  by 

The  Solicitor-General,  for  the  Crown.     *     *     * 

[  186  ]  Sir  C.  Wetherelly  for  the  defendants.     *     *     * 

[  189  J  The  Solicitor-General,  in  reply.     *     *     ♦ 

Cur.  adv.  vuU. 

[  190  ]  On  a  subsequent  day,  the  judgment  of  the  Court  was  delivered  by 

Lord  Abingbr,  C.  B.  : 

The  question  in  this  case  arose  upon  a  special  verdict,  on  an 
information  against  the  executors  of  Mr.  Pelham :  the  point  to  be 
decided  is,  whether  probate  duty  is,  by  law,  payable  upon  the  value 
of  certain  written  instruments,  called  Bussian,  Danish,  and  Dutch 
bonds,  which  were  the  property  of  the  testatrix,  and  were,  at  the 
time  of  her  death,  in  the  province  of  Canterbury.  The  special 
verdict  gives  a  description  of  these  instruments,  which  are  called, 
though  incorrectly,  bonds ;  and  finds  that  all  these  were  marketable 
securities  within  this  kingdom,  transferred  by  delivery  only,  and 
that  it  never  has  been  necessary  to  do  any  act  whatsoever  out  of  the 
kingdom  of  England,  in  order  to  make  the  transfer  of  any  of  the 
said  bonds  valid :  that  there  has  always  been  an  agent  in  England 
of  the  Bussian  and  Danish  Governments,  to  pay  the  dividends  due 
on  these  bonds  respectively ;  but  the  dividends  on  the  Dutch  bonds 
are  payable  solely  at  Amsterdam.  All  these  instruments  have  been 
clearly  framed  with  a  view  to  their  becoming  subjects  of  sale,  and 
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easily  transmissible  from  hand  to  hand.     The  special  verdict  also        a.-g. 
finds,  that  all  the  bonds  came  to  the  possession  of  the  executors,  as     bouwens. 
part  of  the  testatrix's  personal  estate,  and  were  sold  and  delivered 
by  them,  without  doing  any  act  out  of  the  jurisdiction  of  the 
Prerogative  Court,  for  7,000i.  and  upwards,  which  they  had  received. 

By  the  55  Geo.  III.  c.  184,  a  certain  duty  is  granted  on  probates, 
''  in  proportion  to  the  value  of  the  estate  and  effects  for  and  in 
respect  of  which  such  probate  shall  be  granted;  "  and  the  law  has 
been  settled  by  the  two  cases  of  The  Attorney -General  v.  Dimond  (i) 
and  The  Attorney-General  v.  Hope  (2),  that  the  duty  is  to  be  regu- 
lated, not  *by  the  value  of  all  the  assets  which  an  executor  or  C'l^i] 
administrator  may  ultimately  administer  by  virtue  of  the  will  or 
letters  of  administration,  but  by  the  value  of  such  part  as  are  at  the 
death  of  the  deceased  within  the  jurisdiction  of  the  spiritual  Judge 
by  whom  the  probate  or  letters  of  administration  are  granted.  The 
question  is,  therefore,  whether  these  securities  are  to  be  considered 
as  assets  locally  situate  within  the  province  of  Canterbury  at  the 
time  of  the  testatrix's  death. 

The  two  cases  above  cited,  decided  that  the  French  rentes  and 
American  stock,  which  are  part  of  the  national  debt  of  France  and 
America  respectively,  and  are  transferable  there  only,  and  debts  due 
from  persons  in  America,  were  not  assets  locally  situated  here.  But 
it  is  contended,  and  we  think  rightly,  that  the  property  which  is 
the  subject  of  this  inquiry  is  distinguishable,  and  had  a  locality 
in  England. 

Whatever  may  have  been  the  origin  of  the  jurisdiction  of  the 
ordinary  to  grant  probate,  it  is  clear  that  it  is  a  limited  jurisdiction, 
and  can  be  exercised  in  respect  of  those  effects  only,  which  he  would 
have  had  himself  to  administer  in  case  of  intestacy,  and  which  must 
therefore  have  been  so  situated  as  that  he  could  have  disposed  of 
them  in  pios  urns.  As  to  the  locality  of  many  descriptions  of  effects, 
household  and  moveable  goods,  for  instance,  there  never  could  be 
any  dispute;  but  to  prevent  conflicting  jurisdictions  between 
different  ordinaries,  with  respect  to  choses  in  action  and  titles  to 
property,  it  was  established  as  law,  that  judgment  debts  were  assets, 
for  the  purposes  of  jurisdiction,  where  the  judgment  is  recorded ; 
leases,  where  the  land  lies ;  specialty  debts,  where  the  instrument 
happens  to  be ;  and  simple  contract  debts,  where  the  debtor  resides 
at  the  time  of  the  testator's  death :  and  it  was  also  decided,  that  as 

(1)  35  E.  E.  732  (1  Or.  &  J.  356).  BHgli  (N.  S.)  44  ;  aflarming  1  Cr.  M.  & 

(2)  37  E.  E.  29  (2  CI.  &  F.  84;  8      E.  530). 
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A.-a.  bills  of  exchange  and  promissory  notes  do  not  alter  the  nature  of  the 
BouwEKH.  simple  contract  debts,  but  are  merely  evidences  of  title,  the  debts 
[  '1^2  !  due  on  ♦these  instruments  were  assets  where  the  debtor  lived,  and 
not  where  the  instrument  was  found.  In  truth,  with  respect  to 
simple  contract  debts,  the  only  act  of  administration  that  could  be 
performed  by  the  ordinary  would  be  to  recover  or  to  receive  pay- 
ment of  the  debt,  and  that  would  be  done  by  him  within  whose 
jurisdiction  the  debtor  happened  to  be. 

These  distinctions  being  well  established,  it  seems  to  follow  that 
no  ordinary  in  England  could  perform  any  act  of  administration 
within  his  diocese,  with  respect  to  debts  due  from  persons  resident 
abroad,  or  with  respect  to  shares  or  interests  in  foreign  funds  payable 
abroad,  and  incapable  of  being  transferred  here  ;  and  therefore  no 
duty  would  be  payable  on  the  probate  or  letters  of  administration 
in  respect  of  such  effects.  But,  on  the  other  hand,  it  is  clear  that 
the  ordinary  could  administer  all  chattels  within  his  jurisdiction ; 
and  if  an  instrument  is  created  of  a  chattel  nature,  capable  of  being 
transferred  by  acts  done  here,  and  sold  for  money  here,  there  is  no 
reason  why  the  ordinary  or  his  appointee  should  not  administer 
that  species  of  property.  Such  an  instrument  is  in  effect  a  saleable 
chattel,  and  follows  the  nature  of  other  chattels  as  to  the  jurisdiction 
to  grant  probate. 

In  this  case,  assuming  that  the  foreign  Governments  are  liable  to 
be  sued  by  the  legal  holder,  there  is  no  conflict  of  authorities,  for 
their  Governments  are  not  locally  within  the  jurisdiction,  nor  can 
be  sued  here ;  and  no  act  of  administration  can  be  performed  in  this 
country,  except  in  the  diocese  where  the  instruments  are,  which 
may  be  dealt  with  and  the  money  received  by  their  sale  in  this 
country.  Let  us  suppose  the  case  of  a  person  dying  abroad,  all 
whose  property  in  England  consists  of  foreign  bills  of  exchange, 
payable  to  order,  which  bills  of  exchange  are  well  known  to  be  the 
subject  of  commerce,  and  to  be  usually  sold  on  the  Boyal  Exchange. 
[  *193  ]  The  only  act  ♦of  administration  which  his  administrator  could 
perform  here  would  be  to  sell  the  bills  and  apply  the  money  to  the 
payment  of  his  debts.  In  order  to  make  titles  to  the  bills  to  the 
vendee,  he  must  have  letters  of  administration ;  in  order  to  sue  in 
trover  for  them,  if  they  are  improperly  withheld  from  him,  he  must 
have  letters  of  administration,  (for  even  if  there  were  a  foreign 
administration,  it  is  an  established  rule  that  an  administration  is 
necessary  in  the  country  where  the  suit  is  instituted)  (i) :  and  that 
(1)  Story  on  the  Conflict  of  Laws,  423. 


VOL.  LI.] 


1888.    EX.    4  MEE.  &  W.  19S— 194. 


629 


these  letters  of  administration  must  be  stamped  with  a  duty  according 
to  the  saleable  value  of  the  bills,  the  case  of  Hunt  v.  Stevens  (i)  is  an 
express  authority. 

If  this  be  the  law  in  the  supposed  case,  it  is  impossible  to  dis-^ 
tinguish  it  from  that  under  consideration.  Here  are  valuable 
instruments  in  England,  the  subjects  of  ordinary  sale  ;  the  debtors 
by  virtue  of  such  instruments,  if  there  are  any,  resident  abroad,  out 
of  the  jurisdiction  of  any  ordinary,  and  consequently,  there  being  no 
fear  of  conflicting  rights  between  the  jurisdictions  who  are  to  grant 
probate.  If  these  were  the  only  effects  in  England  of  the  deceased, 
(a  supposition  which  would  simplify  the  case),  there  would  be  no 
question  as  to  the  necessity  of  probate,  not  only  to  make  title  to 
them  by  sale  to  any  one  who  knew  that  they  were  the  property  of 
the  deceased,  or  chose  to  inquire  into  the  title,  but,  certainly,  in 
order  to  sue  for  them  against  a  wrong  doer ;  against  a  banker,  for 
instance,  who  had  received  them  from  the  deceased  and  refused  to 
deliver  them  to  the  executor  or  administrator;  and  the  probate 
must  surely  be  stamped  according  to  the  value  of  the  only  effects 
which  could  be  sold,  disposed  of,  or  recovered  under  it.  And  if  this 
be  true,  if  they  were  the  only  effects,  it  must  be  true  that  the  duty 
must  be  paid  on  their  value  if  they  form  part  of  the  effects  of 
the  deceased. 

We  think,  therefore,  that  in  this  case  these  instruments  are  of 
the  nature  of  valuable  chattels,  saleable  here,  and  which  can  be 
administered  here,  and  therefore  that  their  amount  should  be 
included  in  the  value  of  the  testator's  effects. 

The  Crown  therefore  is  entitled  to  judgment. 

Judgment  for  the  Crown. 


A.-G. 

V. 
BOUWBNB. 


[194] 


HAYWAKD  V.  GIFFAKD  and  GE0VE(2). 

(4  Meeson  &  Welsby,  194—197  ;   S.  C.  7  L.  J.  (N.  S.)  Ex.  256 ;    6  Dowl. 

P.  C.  699.) 

This  Court  will  uot  interfere  to  make  a  person  who  is  not  a  party  to  the 
record  pay  the  costs  of  the  action,  though  he  is  the  real  party  interested  in 
the  event  of  it. 

e7j&i2F/5had  obtained  a  rule  calling  upon  one  George  Spencer  to 
show  cause  why  he  should  not  pay  forthwith  to  the  defendant, 

Chiinder  Canto  Mookerjee  (1876)  2  App. 
Cas.  186,  212;  and  referred  to  in  the 
judgment  of  a  Scottish  case,  Fraser  v. 
Mallock  [1896]  23  Eettie,  619.— E.  0. 

34 


(1)  3  Taunt.  113. 

(2)  Followed ini^ra/i* V. /?cc«  (1841)2 
Q.  B.  334 ;  cited  in  j  udgment  of  Judicial 
Committee,    Ram  Coomar   Coondoo  v. 


1838. 

Hxch,  of 
Pleas, 

[194] 
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Hatwabd  Francis  Giffard,  the  Bum  of  1121.  lis.  M.,  the  amount  of  the  taxed 
GiFFASD.  costs  on  the  judgment  as  in  the  case  of  a  nonsuit  in  the  above 
cause,  and  also  the  costs  of  the  application.  The  action  was 
brought  against  the  defendant  Giffard,  as  clerk  to  the  Trustees  of 
Tothill  Fields,  acting  under  an  Act  of  Parliament  for  paving, 
lighting,  and  improving  the  district  called  Tothill  Fields ;  and  the 
other  defendant,  Edward  Grove,  was  and  acted  as  a  constable  or 
broker  for  the  trustees  in  making  a  distress  upon  a  house  in  the 
district,  occupied  by  the  plaintiff  as  tenant  to  the  said  George 
Spencer.  The  affidavits  upon  which  the  rule  was  obtained  stated  a 
variety  of  facts,  for  the  purpose  of  showing  that  Spencer  was  the 
real  plaintiff,  and  not  Hay  ward ;  and  they  set  forth  an  admission 
by  the  plaintiff's  attorney,  whereby  he  agreed  to  admit  on  the  trial 
of  the  cause  ''  that  the  action  was  brought  by  and  at  the  expense  of 
the  said  George  Spencer,  and.  that  the  said  John  Hay  ward  was 
the  nominal  plaintiff  only."  The  cause,  however,  did  not  proceed 
to  trial,  but  judgment  as  in  case  of  a  nonsuit  was  signed,  and 
the  defendants'  costs  were  taxed  at  the  above  mentioned  sum  of 
112Z.  148.  Qd. 

1 1^5  ]  Rogers  showed  cause : 

This  application,  calling  upon  a  person  who  is  not  a  party  to  the 
record  to  pay  the  costs  of  an  action  after  judgment  has  been  signed, 
is  altogether  without  precedent,  and  no  case  of  a  similar  application 
can  be  found.  Many  cases  may  be  found  where,  in  the  early  stages 
of  a  cause,  a  plaintiff  has  been  compelled  to  give  security  for  costs : 
but  even  in  those  cases  the  Courts  require  the  application  to  be 
made  in  the  first  instance,  so  as  not  to  allow  the  party  to  incur 
costs.  And  the  reason  for  such  practice  is,  that  thereby  the  party 
is  prevented  from  going  on  and  increasing  the  amount  of  costs 
until  he  has  given  security  for  them,  which  may  induce  him  to 
consider  whether  he  has  any  good  grounds  for  proceeding  in  the 
action.  Here  the  party  ought  to  have  come  to  the  Court  imme- 
diately after  the  admission  was  made,  and  not  have  waited  until 
after  judgment  was  signed.  He  cited  Adams  v.  Broivnii),  and 
Berkeley  v.  Dimery  (2), 

Jervis  and  Turner^  contra : 

In  this  case,  Spencer,  the  real  plaintiff,  is  seeking,  in  the  name 
of  Hayward,  to  try  a  right  respecting  his  property,  and  ought 

(1)  9  Bing.  81 ;  2  Mooro  &  Soott,  154.  (2)  10  B.  &  C.  113. 
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therefore  to  be  compelled  to  pay  the  costs  of  the  action.    In  cases     Haywaed 
of  ejectment  it  is  frequently  done ;  and  in  Doe  d.  Martin  v.  Gray  (i),      Qifkabd. 
the  Court,  in  an  action  of  ejectment,  compelled  the  real  defendant, 
although  he  was  not  the  party  on  the  record,  to  pay  the  costs. 

(Parke,  B.  :  Those  cases  proceed  on  a  different  ground :  that  as 
landlord  was  the  real  defendant,  he  ought  to  have  entered  into  the 
landlord's  rule.  The  defendant  should  have  come  to  the  Court  for 
security  for  costs.) 

This  is  in  truth  the  same  as  an  ejectment,  for  it  is  an  action  to  try 

a  right  affecting  the  property  of  the  landlord.     There  can  be  no 

doubt  here  *that  Spencer  is  the  real  plaintiff;  the  attorney  in  the      [  *196  ] 

cause  has  admitted  that  he  is,  and  he  himself  has  not  ventured  to 

deny  it. 

(Lord  Abinoer,  C.  B.  :  What  jurisdiction  have  we  over  persons 
who  are  not  parties  to  the  record  ?  We  have  over  attornies  and 
officers  of  the  Court :  but  in  a  case  where  persons  are  not  parties  to 
the  record,  and  have  committed  no  contempt,  how  could  we  enforce 
our  order  ?) 

It  may  be  enforced  by  attachment  for  disobedience  to  a  rule  of 
Court.  In  Doe  d.  Martin  v.  Gray,  the  party  against  whom  the 
order  was  made  was  not  a  party  to  the  record.  In  Hewitt  v. 
Tregonning{2)y  an  application  similar  to  the  present  was  made  in 
an  action  for  trespass,  and  although  Littledale,  J.,  refused  the 
application,  it  was  because  he  did  not  think  the  affidavit  was 
sufficient  to  warrant  his  interference;  but  he  did  not  appear  to 
have  any  doubt  as  to  the  jurisdiction  of  the  Court. 

Lord  Abingbr,  C.  B.  : 

If  we  were  at  liberty  to  consult  equity  and  justice,  we  should 
probably  make  this  rule  absolute.  But  the  autjiority  of  the  Courts 
at  Westminster  is  derived  from  the  Queen's  writ,  directing  them  to 
take  cognisance  of  the  suits  mentioned  in  the  writs  respectively, 
and  thus  bringing  the  parties  before  them.  This  being  so,  they 
have  no  power  to  order  any  particular  individual  to  come  before 
them  at  their  pleasure.  In  the  present  case,  if  it  could  have  been 
shown  that  Spencer  had  committed  any  contempt  of  Court,  or  been 
guilty,  in  respect  of  this  suit,  of  any  thing  in  the  nature  of  barratry 
or  maintenance,  it  would  have  been  another  matter ;  but  we  cannot 

(1)  10  B.  &  0.  615.  (2)  5  Dowl.  P.  0.  404. 
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Hay  WARD 
r. 

GiFFABD. 


[  M97  ] 


make  any  order  against  an  individual  who  is  not  party  to  any  sait 
before  us,  nor  has  been  guilty  of  any  contempt,  but  merely  because 
he  has  an  interest  in  the  event  of  the  suit.  However  anxious, 
therefore,  we  might  be  to  make  this  rule  absolute,  by  doing  so 
we  should  establish  a  precedent  which  *might  open  a  wide  sea  to 
injustice.  The  cases  where  the  Courts  have  interfered  in  this  way 
are  cases  of  exception.  They  are  cases  where  application  is  made 
for  security  for  costs,  and  even  there  the  order  is  made  in  the  cause, 
and  the  immediate  thing  commanded  is  a  stay  of  proceedings,  by 
which  means  the  ulterior  object  of  a  security  for  costs  is  obtained. 
So  in  ejectment,  which  is  a  fictitious  proceeding,  the  Courts  allow 
the  action  to  be  brought  in  the  name  of  a  nominal  plaintiff,  and 
allow  the  landlord  to  come  in  and  defend,  but  they  take  notice  of 
the  real  parties  litigant.  Those  are  the  excepted  cases,  but  the 
general  rule  is,  that  courts  of  justice  have  no  power  except  over 
parties  to  the  record. 


Pabkb,  B,,  concurred. 


Bide  discharged,  without  costs. 


1838. 

JCxch.  of 
Pleas, 

[197] 


MAY  V.  PIKE. 

(4  Meeson  &  Welsby,  197—198  ;    S.  C.  7  L.  J.  (N.  S.)  Ex.  220 ;  6  Dowl. 

P.  C.  667.) 

Where  an  attorney  has  accepted  a  declaration,  and  has  acted  and  been 
treated  by  the  plaintiff  as  the  attorney  in  the  cause,  another  attorney 
cannot  proceed  with  the  action  without  a  rule  for  changing  the  attorney, 
although  the  former  attorney's  name  was  not  upon  the  record. 

Pike  had  obtained  a  rule  to  set  aside  the  judgment  signed  by 
the  plaintiff  in  this  cause,  fur  irregularity.  It  appeared  from  the 
affidavits,  that  there  was  no  attorney  for  the  defendant  on  the 
record,  and  that  the  plaintiff  had  entered  an  appearance  for  the 
defendant  according  to  the  statute ;  but  that  a  Mr.  Dickenson  had 
accepted  the  declaration  as  the  defendant's  attorney,  and  had  taken 
out  a  summons  for  leave  to  plead  several  matters,  and  had  been 
treated  as  the  defendant's  attorney  by  the  plaintiff.  A  second 
summons  for  leave  to  plead  several  matters  was  taken  out  by 
another  attorney,  and  there  being  no  rule  for  changing  the 
attorney,  the  plaintiff  treated  this  as  a  nullity,  and  the  previous 
'time  for  pleading  being  out,  he  signed  judgment  for  want  of  a  plea. 


X1981 


Blair  showed  cause,  and  contended  that  as  there  was  no  rule 
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for  changing  the  attorney,  the  plaintiff  was  juBtified  under  the        Mat 
circumstances  in  signing  judgment.  P^kk 

Pike,  contra^  cited  Wells  v.  Secret  (i)  as  an  authority  that  the 
summons  operated  as  a  stay  of  proceedings,  and  that  until  after 
the  return  of  the  summons,  no  judgment  ought  to  have  been 
signed.  He  also  contended,  that  as  there  was  no  attorney  on  the 
record,  no  rule  to  change  the  attorney  was  necessary. 

Per  CuRUM : 

Mr.  Dickenson  had  acted  in  the  cause  up  to  a  certain  time,  and 
he  could  not  be  changed  without  a  rule  for  that  purpose.  It  was 
necessary  to  obtain  a  rule  to  change  the  attorney,  as  he  had 
accepted  a  declaration.    The  Court,  however,  made  the 

RtUe  absolute,  on  payment  of  costs. 


HUGHES,  Esq.,  v.  REES.  isss. 

(4  Meeson  &  Welsby,  204—210  ;  S.  C.  1  H.  &  H.  197;    2  Jur.  809;   7  L.  J.       mBch  of 

(N.  S.)Ex.  268.)  puis. 

The  plaintiff  declared  against  the  proprietor  of  a  newspaper  for  libels  t  ^^*  J 
contained  in  successive  numbers  of  the  paper,  referring  to  the  same  subject- 
matter,  and  to  each  other.  The  declaration  stated  in  the  commencement, 
the  occasion  on  which  the  first  libel  was  published,  and  set  it  out :  it  then 
proceeded:  "And  the  defendant,  afterwards,  to  wit,  on  &c.,  further  con- 
triving and  intending  as  aforesaid,  in  a  certain  other  number  of  the  said 
newspaper  called  &c.,  published  of  and  concerning  the  plaintiff  &c.  a  certain 
other  false  &c.  libel,  that  is  to  say,"  (setting  it  out).  Two  other  subsequent 
libellous  paragraphs  were  afterwards  introduced  and  set  out  in  the  same 
manner :  Held,  that  each  of  these  statements  was  a  separate  count. 

One  of  the  paragraphs  was  as  follows:  "We  again  assert  the  cases 
formerly  put  by  us  on  record ;  we  assert  them  against  A.  S.  and  A.  H.  (the 
plaintiff).  We  again  assert  they  are  such  as  no  gentleman  or  honest  man 
would  resort  to :"  Held,  that  these  words  imported  a  charge  of  misconduct 
against  the  plaintiff,  not  merely  an  assertion  in  contradiction  of  some 
assertion  made  by  him,  and  therefore  were  actionable  without  the  aid  of  any 
extrinsic  averment. 

Libel.  The  first  count  of  the  declaration  stated,  that  certain 
places  called  the  Carnarvonshire  boroughs  returned  and  were 
entitled  to  return  a  member  to  serve  in  Parliament  for  the  borough 
of  Carnarvon,  pursuant  to  a  certain  Act  of  Parliament,  &c. ;  and 
that  there  had  been  an  election  for  a  member  to  serve  in  Parliament 
for  the  said  borough,  on  the  25th  of  July,  1837,  when  the  plaintiff 
and  one  Charles  Paget  were  opposing  candidates,  and  the  plaintiff 

(1)  2  Dowl.  P.  C.  477. 
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HuoTiEs  was  returned,  and  was  and  is  the  member  for  the  said  borough ; 
Rbes.  yet  the  defendant,  contriving,  &c.,  heretofore,  to  wit,  on  the  23rd 
day  of  September,  1887,  in  a  certain  number  of  a  certain  news- 
paper publication  called  The  Carnarvon  and  Denbigh  Herald^  and 
N<yiih  and  South  Wales  Independent,  falsely  &c.,  did  publish  and 
caused  to  be  published,  a  false,  scandalous,  malicious,  and  defama- 
tory libel  of  and  concerning  the  plaintiff,  and  of  and  concerning. the- 
said  boroughs,  and  of  and  concerning  the  erection  of  a  member  for 
the  same,  that  is  to  say.  (The  count  then  set  out  a  paragraph 
imputing  to  the  plaintiff  and  a  Mr.  Smith  acts  of  coercion  of  voters, 
which  it  alleged  to  be  ''derogatory  to  their  character  as  gentlemen, 
and  subversive  of  every  principle  of  manhood.*')  The  declaration 
then  proceeded  as  follows :  And  the  defendant  afterwards,  to 
wit,  on  the  80th  day  of  September,  1887,  further  intending  and  " 
contriving  as  aforesaid,  in  a  certain  other  number  of  the  said 
newspaper  publication,  called  &c.,  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  plaintiff  as  member  as  aforesaid, 
a  certain  other  false,  scandalous,  and  malicious  libel,  &c.,  that  is  to 

[  •205  ]  *Bay  (setting  out  a  paragraph  repeating  the  imputations  contained 
in  the  former).  And  the  defendant  afterwards,  to  wit,  on  the  2l8t 
day  of  October,  1887,  further  contriving  and  intending  as  aforesaid, 
and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  had 
been  guilty  of  some  bad  and  improper  conduct,  in  a  certain  other 
number  of  the  said  newspaper  publication,  called  &c.,  falsely  and 
maliciously  did  publish,  &c.,  of  and  concerning  the  said  plaintiff,  a 
certain  other  false,  scandalous,  malicious,  and  defamatory  libel,  con- 
taining the  false,  scandalous,  malicious,  defamatory,  and  libellous 
matter  following,  of  and  concerning  the  plaintiff,  that  is  to  say : 
**  We  again  assert  the  cases  formerly  put  by  us  on  record.  We 
assert  them  against  Assheton  Smith  and  Achilles  Hughes  (meaning 
the  said  plaintiff).  We  again  assert  they  are  such  as  no  gentleman 
or  honest  man  would  resort  to."  And  the  defendant  afterwards, 
to  wit,  on  the  4th  day  of  November,  1837,  further  contriving  and 
intending  as  aforesaid,  in  a  certain  other  number  of  the  said  news- 
paper publication,  called  &c.,  falsely  and  maliciously  published, 
&c.,  concerning  the  plaintiff,  and  concerning  the  said  election,  a 
false,  &c.,  libel,  in  a  certain  part  of  which  is  contained  the  scan- 
dalous &c.,  matter  following,  that  is  to  say:  (setting  out  the 
paragraph,  which  referred  to  and  reiterated  the  charges  contained 
in  the  first  two.)  By  means  of  the  committing  of  which  said 
several  grievances  by  the  defendant  as  aforesaid,  the   plaintiff 
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hath  been  and  is  greatly  injured  in  his  good  name,  fame,  and       Hughes 
credit,  &c.  Rgig. 

Plea,  not  guilty  ;  upon  which  issue  was  joined. 

At  the  trial  before  Gumey,  B.,  at  the  last  Shropshire  Assizes, 
the  jury  found  a  general  verdict  for  the  plaintiff. 

In  Easter  Term,  Whateley  obtained  a  rule  nisi  for  arresting  the 
judgment,  contending  that  the  third  count  did  not  contain  any 
actionable  matter,  for  that  the  natural  construction  of  the  words 
therein  complained  of  was,  that  the  defendant  asserted  the  cases 
before  stated  by  him  in  opposition  *to  the  counter  assertion  of  the  [  206  ] 
plaintiff  and  Mr.  Smith.     In  this  Term, 

[After  argument,  the  Goubt  took  time  for  consideration.] 

The  judgment  of  the  Court  was  delivered  on  a  later  day  by —  f  ^^  ^ 

Lord  Abinoer,  C.  B.  : 

This  was  the  case  of  a  declaration  in  libel,  complaining  of  several 
paragraphs  in  successive  numbers  of  a  newspaper,  and  a  motion 
was  made  to  ^arrest  the  judgment  on  the  ground  that  one  of  them,  [  *2io  ] 
which  consisted  of  the  following  words — *^  We  again  assert  the  cases 
formerly  put  by  us  on  record ;  we  assert  them  against  A.  S.  and 
A.  H.  (the  plaintiff) ;  we  assert,  that  they  are  such  as  no  gentleman 
and  no  honest  man  would  resort  to," — contained  nothing  amounting 
in  law  to  a  libel.  The  first  answer  given  by  the  plaintiff's  counsel 
to  this  application  was,  that  the  part  of  the  declaration  on  which 
these  words  were  set  forth,  was  not  to  be  considered  as  a  separate 
count;  but  that  all  the  allegations  in  the  declaration,  although 
charging  different  libellous  publications  in  different  numbers  of  the 
newspaper,  amounted  only  to  one  count  in  all.  We  are,  however, 
of  a  contrary  opinion,  and  entertain  no  doubt  that  this  declaration 
contains  several  counts,  and  that  this  is  a  separate  and  distinct  one 
from  the  two  which  preceded  it.  The  second  question  which  has 
been  raised  in  the  case  is  much  more  important ;  namely,  what  is 
the  legal  effect  of  these  words,  when  considered  after  verdict  ?  It 
certainly  appears  most  natural  to  conclude,  that  the  jury,  who  have 
given  damages  on  this  count,  must  have  understood  it  as  conveying 
some  injurious  charge  against  the  plaintiff.  If  the  word  **  against," 
in  this  sentence,  were  to  be  read  as  being  used  merely  in  denial  of 
the  correctness  of  some  assertion  made  by  the  plaintiff,  the  words 
certainly  would  not  be  libellous ;  and  that  is  undoubtedly  a  sense  of 
which  it  is  susceptible:    but  if  the  words  were  meant  to  signify 
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[r.b. 


Hughes 
Rbes. 


"  we  assert  in  accusation  of  "  the  plaintiff,  &c.,  then  they  would  be 
libellous.  It  should  seem  that  the  latter  is  the  sense  in  which  the 
jury  understood  them,  and  although  we  entertained  some  doubt 
upon  the  argument,  on  consideration,  we  think  it  is  the  more 
natural  construction.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 


18S8. 

JExch.of 
Pleas. 

[211] 


STEWART  AND  Others  v.  ABERDEIN(]). 

(4  Moeson  &  Welsby,  211—228  ;  S.  C.  1  H.  &  H.  284  ;  7  L.  J.  (N.  S.)  Ex.  292.) 

In  an  action  on  a  policy  of  insurance  on  Bbip,  effected  by  D.  &  Co., 
brokers  in  London,  as  agents  for  the  plaintiffs,  who  were  merchants  in 
Liverpool,  the  defendant  pleaded,  that  after  the  loss  had  accrued,  D.  &  Co., 
by  and  with  the  authority  and  assent  of  the  plaintiffs,  settled  and  adjusted 
with  the  defendant,  the  amount  of  the  loss,  according  to  the  usage  and 
custom  of  merchants  in  that  behalf,  at  97^  per  cent.,  of  which  the  plaintiffs 
had  notice,  and  assented  to  and  acquiesced  iti  the  said  adjustment;  that 
D.  &  Co.,  at  the  time  of  the  pajrment  and  satisfaction  of  the  loss  as  after 
mentioned,  were  indebted  to  the  defendant  in  an  amount  exceeding  the  said 
sum  of  97/. ;  and  thereupon  the  defendant,  by  and  with  the  privity,  know- 
ledge, and  consent  of  the  plaintiffs,  paid  and  satisfied  the  said  sum  of  97/., 
by  giving  credit  to  D.  &  Co.  for  that  amount  in  their  account  with  him ; 
and  the  defendant  then  wholly  discharged  D.  &  Co.  from  all  claims  in 
respect  of  that  sum  in  his  said  account  with  them ;  which  payment  and 
satisfaction  D.  &  Co.  had  full  authority  from  the  plaintiffs  to  accept  from 
the  defendant  on  their  behalf,  avS  and  for  payment  and  satisfaction  by  the 
defendant ;  and  the  plaintiffs  then  accepted  such  settlement  and  payment 
in  full  satisfaction  and  discharge  of  the  cause  of  action  as  to  the  said 
sum  of  97/. 

It  appeared  in  evidence  that  the  plaintiffs  had  for  several  years  effected 
insurances  in  London  through  D.  &  Co.,  and  had  had  general  and  ins&ranoe 
accounts  cun'ent  with  them.  The  policy  in  question  was  effected  in 
September,  1835  ;  the  loss  appeared  on  Lloyd's  books  in  May,  1836. 
D.  &  Co.  were  then  indebted  to  the  defendant  to  the  amount  of  217/.  on 
their  underwriting  account  of  the  previous  year.  In  June,  1836,  they 
agreed  this  account  with  the  defendant,  and  paid  him  100/.,  leaving  the 
remainder  on  the  account  to  meet  the  loss  in  question.  In  September,  it 
was  adjusted  by  the  defendant  and  all  the  other  underwriters,  except  two, 
at  97/.  per  cent.  A  memorandum  was  written  on  the  policy,  stating  the 
loss  to  be  payable  in  one  month,  and  the  defendant's  subscription  was 
struck  through ;  and  -the  loss  was  then  passed  into  the  accounts  between 
D.  &  Co.  and  the  defendant.  In  November,  the  loss  being  then  about  to  be 
adjusted  by  the  other  two  underwriters,  D.  &  Co.  advised  .the  plaintiffs 
thereof,  and  the  plaintiffs  drew  bills  on  them  for  the  amount  of  the  loss. 
On  the  1 9th  November,  D.  &  Co.  inclosed  them  a  credit  note  of  the  settle- 
ment of  the  whole  loss,  and  canied  the  amount  of  it  to  the  credit  of  their 


(1)  Referred  to  in  judgment  of 
TiNDAL,  Ch.  J.  in  Pnrtridije  v.  Bank  of 
Emjland  (Ex.  Ch.  1846)  9  Q.  B.  396, 
425,  15  L.  J.  Q.  B.  395,  402).  And  see 
the  converse  case,  where  the  assured  has 


not  presumably  assented  to  the  usage  : 
Swietiug  v.  Pmrcf.  (Ex.  Ch.  1861)  9 
C.  B.  (N.  S.)  534 ;  30  L.  J.  C.  P.  109. 
— R.  C. 
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insurance  account  with  the  plaintiffs,  of  which  they  sent  them  an  extract ;       Stewart 
and  they  debited  the  plaintiffs  with  premiums  to  the  end  of  September,  <*• 

leaving  a  balance  due  to  the  plaintiffs,  which  they  transferred  to  the  credit  Aberdbin. 
of  the  general  account.  At  the  foot  of  the  credit  note  was  written,  "  Above 
is  the  credit  note  of  the  loss  per  Vrow  Elizabeth,  1,155/.  3«.  lOd.,  but  with- 
out our  prejudice  until  in  cash  from  the  underwriters/'  The  usage  at 
Lloyd's  was  proved  by  several  insurance  brokers  to  be  to  settle  losses,  as 
between  the  broker  and  the  imderwriter,  in  the  manner  above  stated,  and 
some  of  them  stated  that  the  usage  was  well  known  in  Liverpool :  Held, 
that  there  was  sufficient  evidence  of  a  custom  between  the  brokers  and 
underwriters  to  make  settlements  in  accounts  by  taking  credit  as  pajrments, 
and  of  such  a  settlement  having  been  made  in  the  present  case,  and  also  of 
the  plaintiffs  having  authorized  the  brokers  to  make  such  settlement,  as  in 
substance  to  prove  the  plea,  and  to  discharge  the  underwriters. 

Held,  also,  that  the  memorandum  at  the  foot  of  the  credit  note  did  not 
necessarily  import  that  the  brokers  were  to  receive  payment  in  cash  from 
the  imderwriters. 

This  was  an  action  on  a  policy  of  insurance,  effected  on  the  Vraiv 
Elizabeth^  at  and  from  Liverpool  to  Narva,  and  from  thence  to  Dant- 
zig,  by  Messrs.  Douglas,  Anderson  &  Co.,  of  London,  as  agents  of 
the  plaintiffs,  Messrs.  Stewart,  Bald&  Co.,  merchants  of  Liverpool.      *  . 

The  defendant  pleaded,  1st,  as  to  the  sum  of  97i.  11«.  8d.,  parcel  of  , 
the  sum  of  lOOZ.  in  the  first  count  of  the  declaration  mentioned,  that 
after  the  cause  of  action  in  the  said  first  count  mentioned,  with 
respect  to  that  sum,  had  accrued,  and  before  the  commencement  of 
this  suit,  to  wit  *on  the  20th  of  September,  1836,  the  said  persons  [  •212  ] 
using  the  name,  style,  or  firm  of  Douglas,  Anderson  &  Co.,  the  said 
agents  for  the  plaintiffs  in  the  said  first  count  mentioned,  by  and  with 
the  authority  and  assent  of  the  plaintiffs,  settled  and  adjusted  with 
the  de'fendant  the  amount  of  the  loss  on  the  policy  of  insurance  in 
the  said  first  count  mentioned,  and  thereupon  the  amount  of  such  loss 
was  then  settled  and  adjusted,  according  to  the  usage  and  custom 
of  merchants  in  that  behalf,  at  a  certain  sum,  to  wit,  the  sum  of 
911.  lis,  8^.,  in  respect  of  the  said  sum  of  100?.  so  underwritten  by 
the  defendant,  on  the  said  policy  in  the  said  first  count  mentioned, 
of  which  the  plaintiffs  then  had  notice,  and  then  assented  to  and 
acquiesced  in  the  said  adjustment.  And  the  defendant  further 
says,  that  the  said  Messrs.  Douglas,  Anderson  &  Co.,  before  and  at 
the  time  of  the  payment  and  satisfaction  of  the  said  loss  so  adjusted 
by  the  defendant,  as  hereinafter  mentioned,  were  indebted  to  the 
defendant  in  divers  large  sums  of  money,  exceeding  in  the  whole 
the  said  sum  of  97Z.  11«.  8d.,  parcel  &c.  And  thereupon,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  defendant,  by  and  with  the  privity,  knowledge,  and 
consent  of   the   plaintiffs,    paid   and   satisfied   the   said   sum    of 
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Stkwabt  97Z.  11«.  8d.  parcel  &c.,  by  giving  credit  to  the  said  Messrs.  Donglas, 
abebdbin.  Anderson  &  Co.,  for  the  said  sum  of  972.  lis.  Sd.^  in  their  said 
account  with  the  defendant ;  and  the  defendant  then  wholly  dis- 
charged the  last-mentioned  persons  from  all  claims  in  respect  of 
such  last-mentioned  sum  of  money,  in  this  said  account  with  them  ; 
and  which  said  payment  and  satisfaction  the  said  last-mentioned 
persons  had  full  authority  from  the  plaintiffs  to  accept  and  receive 
from  the  defendant  on  their  behalf,  as  and  for  payment  and  satis- 
faction by  the  defendant  of  the  said  sum  of  97Z.  lis.  Qd.  parcel 
&c. ;  and  the  plaintiffs  then  accepted  such  settlement  and  payment 
by  the  defendant  as  aforesaid,  in  full  satisfaction  and  discharge  of 
[  *2iB  ]  the  said  ^cause  of  action,  as  to  the  said  sum  of  971.  11^.  8d.,  parcel 
&c.  And  as  to  the  residue  of  the  said  sum  of  lOOZ.  in  the  first 
count  mentioned,  the  defendant  says,  that  no  loss  was  sustained  in 
respect  of  the  subject-matter  of  insurance  in  the  said  policy  in  the 
said  first  count  mentioned,  beyond  the  said  sum  of  97Z.  11«.  Sd., 
parcel  &c.,  so  paid  and  satisfied  as  aforesaid.  And  this  the 
defendant  is  ready  to  verify,  &c. 

Second  plea,  as  to  the  said  sum  of  971.  11^.  Sd.,  parcel  &c.,  that 
long  before  the  said  policy  of  insurance  in  the  first  count  mentioned 
and  effected,  and  from  thence  until  and  at  the  time  of  the  adjust- 
ment and  payment  hereinafter  mentioned  of  the  said  loss  in  the 
said  first  count  mentioned,  the  said  Messrs.  Douglas,  Ander- 
son &  Co.,  the  said  agents  of  the  plaintiffs  in  the  first  count 
mentioned,  exercised  and  carried  on  the  trade  and  business  of 
insurance  brokers  in  the  city  of  London,  and  the  defendant  exercised 
and  carried  on  the  trade  and  business  of  an  underwriter  in  the  said 
city  of  London  ;  and  during  all  the  time  aforesaid,  accounts  had 
existed,  and  at  the  time  of  the  loss,  and  of  the  adjustment  and 
payment  of  the  loss  on  the  said  policy,  did  exist  between  the  said 
Messrs.  Douglas,  Anderson  &  Co.,  as  such  insurance  brokers  as 
aforesaid,  and  the  said  defendant  as  such  underwriter  as  aforesaid ; 
and  in  which  accounts  the  said  Messrs.  Douglas,  Anderson  &  Co., 
had  credit  for  losses,  returns  of  premiums,  and  claims  on  policies 
underwritten  by  the  defendant,  and  the  defendant  had  credit  for 
premiums  of  insurance  on  policies  of  insurance  underwritten  by 
him,  and  effected  by  the  said  Messrs.  Douglas,  Anderson  &  Co.,  as 
such  insurance  brokers  as  aforesaid  ;  and  at  the  time  when  the  loss 
on  the  said  policy  became  known  as  hereinafter  mentioned,  the  said 
Messrs.  Douglas,  Anderson  &  Co.,  were  indebted  on  the  said  account 
to  the  defendant  in  divers  large  sums  of  money,  exceeding  in  the 
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whole  the  said  sum  of  97Z.  11«.  8d.,  parcel  &c. ;  and  the  defendant     Stewart 
farther  says,  that  according  ^to  the  usage  and  custom  used  and    abbbdein. 
approved  of  amongst  merchants,  insurance  brokers,  and  under-       [*2U] 
writers,  in  the  city  of  London,  when  any  loss  or  claim  on  a  policy 
of  insurance  is  adjusted  and  settled  between  an  insurance  broker 
and  underwriter  of  such  policy,  and  between  whom  such  accounts 
as  aforesaid  exist,  unless  the  assured  shall  otherwise  direct,  the 
premiums  for  which  the  underwriter  has  credit  in  such  account  at 
the  time  when  such  loss  is  made  known,  are  set  off  against  the 
amount  of  such  loss  or  claim  on  the  policy,  and  the  insurance 
broker   is  allowed  in   such  account  to  the  amount  of  such   loss 
or  claim ;    and  if,  at  the  time  of  the  loss  being  made  known  as 
aforesaid,  the  amount  of  premiums  for  which  the  underwriter  had 
credit  exceeds  the  amount  of  such  loss  or  claim,  then  such  set-off 
is  deemed  and  considered  as  payment  and  satisfaction  by  the  under- 
writer of  such  loss  or  claim,  and  the  insurance  broker  holds  himself 
accountable  to  the  assured  for  the  payment  to  him  of  such  loss  or 
claim  :  of  which  said  usage  and  custom  the  plaintiffs,  before  and  at 
the  time  of  effecting  the  said  policy,  and  of  the  adjustment  and 
payment  hereinafter  mentioned  of  the  said  loss  on  the  said  policy, 
had  notice,  and  assented  thereto ;  and  the  defendant  further  says, 
that  the  said   loss  on  the  said  policy  became  first  known  to  the 
defendant,  to  wit,  on  the  1st  day  of  May,  1886  ;  and  that  after  the 
said  cause  of  action,  with  respect  to  the  said  sum  of  97Z.  11^.  Sd., 
parcel  &c.,  had  accrued,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  20th  day  of  September,  1886,  the  said  Messrs.  Douglas, 
Anderson  &  Co.,  as  the  agents  of  the  plaintiffs,  and  with  their 
knowledge  and  assent,  adjusted  and  settled  with  the  defendant  the 
amount  of  the  said  loss  on  the  said  policy  of  insurance,  and  the 
amount  of  such  loss  was  then  settled  and  adjusted  according  to  the 
usage  and  custom  of  merchants  in  that  behalf,  at  a  certain  sum,  to 
wit,  the  said  sum  of  97^  lis.  6d.,  in  respect  of  the  said  sum  of 
lOOZ.  so  underwritten  by  the  defendant  on  the  said  policy  of  *which       [  *2i5  j 
the  plaintiffs  then  had  notice,  and  fully  assented  and  acquiesced  in 
the  said  adjustment ;    that  the  defendant,  according  to  the  said 
usage  and  custom  hereinbefore  mentioned,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  gave  credit  to  the  said  Messrs. 
Douglas,  Anderson  &  Co.,  in  their  account  with  him,  for  the  said 
sum  of  971.  Il8.  Sd.,  by  setting  off  premiums  to  that  amount  for 
which  the  defendant  had  credit  in  such  account  at  the  time  the  said 
loss  became  known  as  aforesaid,  against  such  loss  as  aforesaid ;  and 
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Stewart  the  said  Messrs.  Douglas,  Anderson  &  Co.,  then  had  credit  to  the 
Abbrdbin.  extent  of  the  said  loss  so  adjusted  as  aforesaid  in  their  said  account 
with  the  defendant,  and  then  held  themselves  accountable  to  the 
plaintiffs  for  the  payment  to  them  of  the  said  sum  of  97 L  lis.  8d.; 
of  all  which  premises  the  plaintiff  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice,  and  fully  assented  and  acquiesced 
therein,  and  then  gave  up  and  relinquished  all  claim  against  the 
defendant  in  respect  of  the  said  sum  of  971.  lis.  8^.,  parcel  &c., 
and  accepted  the  said  Messrs.  Douglas,  Anderson  &  Co.,  as  their 
debtors  as  to  the  said  sum  of  971.  11«.  8i.,  parcel  &c.,  in  lieu  of 
the  defendant,  and  the  said  defendant  was  thereby  induced  to  give 
fresh  credit  to  the  said  Messrs.  Douglas,  Anderson  &  Co.,  for  other 
premiums  in  his  said  account  with  them ;  by  reason  of  which 
said  several  premises,  the  said  cause  of  action,  and  all  claim  by  the 
plaintiffs  against  the  defendant,  as  to  the  said  sum  of  972.  11«.  8d.^ 
parcel  &c.,  became  and  was  wholly  extinguished  and  discharged 
and  satisfied.  And  as  to  the  residue  of  the  said  sum  of  1002.  in 
the  first  count  mentioned,  the  defendant  says,  that  the  loss  in  the 
said  first  count  mentioned  did  not  exceed  the  rate  of  972.  11«.  8i. 
on  the  said  sum  of  1002.  so  insured  by  the  plaintiffs  as  in  the  said 
first  coimt  mentioned :  and  this  the  defendant  is  ready  to  verify,  &c. 

The  declaration  contained  also  the  usual  common  counts,  to  which 
the  defendant  pleaded  non  assumpsit. 
[216]  Replication  to  the  first  plea,  that  the  said  plea,  and  the  state- 

ments therein  contained,  are  not  true  in  substance  and  fact; 
concluding  to  the  country.  There  was  the  like  replication  to  the 
second  plea,  and  issues  were  joined  on  both. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  sittings  at  Guild- 
hall after  Michaelmas  Term,  1837,  the  facts  appeared  to  be  in 
substance  as  follows : 

The  policy  in  question  was  effected  on  the  26th  September,  1835, 
and  the  defendant  was  an  underwriter  upon  it  for  lOOZ. 

The  loss  appeared  upon  Lloyd's  books  in  May,  1836.  At  the 
time  of  the  loss  thus  appearing,  Douglas,  Anderson  &  Co.  were 
indebted  to  the  defendant  in  a  balance  of  2172.  3«.  8d.,  on  their 
underwriting  account  of  the  previous  year,  up  to  March,  1836 ;  and 
in  the  month  of  June,  1836,  their  clerk  agreed  this  account  with 
the  defendant's  clerk,  and  paid  him  the  sum  of  1002.,  leaving 
1172.  38.  8^/.  on  the  account,  which  was  retained  to  meet  the  loss 
on  the  Vrow  Elizabeth. 

The  documents  to  establish  the  loss  were  not  brought  forward 
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until  the  month  of  September,  1836,  and  on  the  20th  of  that  month  Stewart 
it  was  adjusted  by  the  defendant  and  all  the  other  underwriters,  aberdein. 
except  two,  at  972.  11a.  6d.  per  cent. 

A  memorandum  was  written  on  the  policy,  stating  the  loss 
to  be  payable  at  one  month,  and  the  defendant's  subscription  was 
struck  through,  and  the  loss  was  then  passed  into  the  accounts 
between  Douglas,  Anderson  &  Go.  and  the  defendants,  in  their 
respective  books,  but  the  accounts  were  not  formally  agreed 
between  them. 

The  plaintiffs  had  for  several  years  employed  Douglas,  Ander- 
son &  Co.  as  their  brokers  for  effecting  insurances  in  London,  and 
the  latter  had  a  general  account  current,  as  well  as  an  insurance 
account,  with  the  plaintiffs  ;  each  being  kept  quite  distinct,  and  the 
balance  of  the  insurance  *account  being  at  certain  periods  carried  [  *217  ] 
into  the  general  account  as  cash. 

The  further  information  required  by  the  two  underwriters,  who 
had  not  adjusted  the  loss  in  September,  was  laid  before  them  in 
the  early  part  of  November,  and  Douglas,  Anderson  &  Co.  having 
advised  the  plaintiffs  of  the  loss  being  about  to  be  settled  by  them, 
the  plaintiffs  drew  two  bills  for  600Z.  each,  on  the  16th  and  17th 
November,  and  on  the  19th  of  November,  Douglas,  Anderson  &  Co. 
enclosed  them  a  credit  note  or  account  of  the  settlement  of  the 
whole  loss,  the  amount  of  which  (l,166i.  3«.  lOd.)  they,  Douglas, 
Anderson  &  Co.,  carried  to  the  credit  of  the  insurance  account,  of 
which  they  sent  an  extract,  and  they  debited  the  plaintiffs  with 
premiums  to  the  end  of  September,  leaving  a  balance  of  886Z.  12«.  Id. 
due  21st  February  in  the  plaintiffs'  favour,  which  they  transferred 
to  the  credit  of  the  general  account. 

At  the  bottom  of  the  credit  note  was  written,  "Above  is  the 
credit  note  of  the  loss  per  Vrow  Elizabeth,  1,155Z.  8«.  lOrf.,  but 
without  our  prejudice  until  in  cash  from  the  underwriters." 

On  the  21st  November,  1886,  the  plaintiffs  acknowledged  the 
receipt  of  these  accounts,  and  stated  that  they  would  be  examined. 

On  the  26th  November,  Douglas,  Anderson  &  Co.  stopped 
payment,  and  as  soon  as  the  plaintiffs  were  aware  of  this  circum- 
stance, one  of  them  came  up  to  London,  and  demanded  payment 
of  the  underwriters,  and  amongst  others  of  the  defendant ;  which 
being  refused,  the  present  action  was  brought. 

At  the  trial  several  insurance  brokers  were  called,  who  stated  the 
usage  at  Lloyd's,  as  to  settlements  between  underwriters  and  the 
brokers,  to  be  as  above  detailed,  and  it  was  also  stated  by  some  of 
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Stewabt     them  to  be  well  known  at  Liverpool  as  well  as  in  London.    For  the 
ABERDEm.    plaintiffs  it  was  contended,  on  the  authority  of  the  cases  of  Russell 

[  ♦218  ]  *v.  Bangley  (i)  and  Scott  v.  Irving  (2),  that  the  set-off  between  the 
brokers  and  the  underwriter  was  not  binding  on  the  plaintiffs,  who 
were  not  expressly  shown  to  have  any  knowledge  of  the  usage ;  and 
also  that  the  memorandum  at  the  foot  of  the  credit  note  showed 
that  the  brokers  did  not  treat  the  settlement  as  being  conclusive  as 
a  payment  to  them  from  the  underwriters. 

The  Lord  Chief  Babon,  in  summing  up,  expressed  his  opinion 
that  the  motion  had  been  pushed  too  far  about  the  actual  payment 
in  cash,  and  that  it  appeared  to  him  that  if  one  man  has  to  pay 
another  money  on  account  of  his  principal,  and  there  is  money  due 
to  him  from  such  other  person,  it  makes  no  difference  to  the  prin- 
cipal whether  there  is  an  interchange  of  bank  notes,  or  a  mere 
transfer  of  accounts  from  one  side  to  the  other,  and  that  it  is 
equally  a  payment,  if  it  is  done  without  fraud.  He  however  left  the 
whole  facts  to  the  jury,  and  directed  them  to  consider  whether 
parties  effecting  insurance  for  their  own  benefit  through  an  agent, 
must  not  know  what  is  the  habit  of  dealing  between  the  broker  and 
underwriter ;  and  whether  the  authority  to  settle  must  not  mean 
that  the  broker  should  settle  in  the  same  way  as  is  the  custom  to 
settle  with  underwriters.  That  in  such  case  he  considered  the 
broker  to  be  liable  to  his  principal  after  such  settlement,  and  that 
the  plea  was  proved ;  but  if  it  was  only  expected  that  the  payment 
should  be  a  payment  in  cash,  then  the  plaintiffs  were  entitled  to  a 
verdict.  With  respect  to  the  memorandum  at  the  foot  of  the  credit 
note,  his  Lordship  thought  that  all  which  it  imported  was  this — 
that  inasmuch  as  the  account  had  not  yet  been  adjusted  by  all  the 
underwriters,  the  brokers,  allowing  the  assured  to  draw  for  the  whole 
amount  of  the  loss  in  the  meantime,  did  so  without  prejudice  to 
their  rights  in  case  the  others  should  not  pay  or  settle  in  account 

[  *2i9  ]  with  them.  He  however  *left  it  to  the  jury  to  say  whekher  the  inter- 
pretation put  upon  it  by  the  plaintiffs*  counsel  was  the  correct  one. 
The  jury  found  a  verdict  for  the  defendant. 

Li  Hilary  Term,  CressweU  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  Lord  Chief  Baron  had  misdirected  the  jury, — 
first  in  stating  to  them  his  opinion  that  the  settlement,  under  the 
circumstances  proved,  amounted  to  payment  to  the  plaintiffs,  there 
being  no  sufficient  evidence  to  show  that  they  were  cognisant  of  the 
usage  ;  and,  secondly,  as  to  the  effect  of  the  memorandum. 

(1)  4  B.  &  Aid.  395.  (2)  35  E.  E.  396  (1  B.  &  Ad.  606). 
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MauU  showed  caase  in  Easter  Term :  Stewart 

r. 

The  direction  to  the  jury  was  fully  warranted  by  the  evidence.  Abbrdein. 
The  present  case  might  be  decided  on  considerations  arising  out  of 
the  nature  and  particular  circumstances  of  it,  without  reference 
to  the  former  decisions  on  this  subject :  it  is  necessary,  however, 
to  refer  to  them  in  order  to  show  that  they  are  not  conclusive 
authorities  against  the  defendant  in  this  case.  In  Todd  v.  Reid  (i), 
which  is  very  shortly  reported,  and  was  decided  on  motion  for 
a  new  trial,  without  argument,  it  was  undoubtedly  stated  by  the 
Court  that  the  usage  at  Lloyd's,  to  set  off  the  general  balance  due 
from  the  broker  to  the  underwriter,  in  the  settlement  of  a  particular 
loss,  could  not  be  supported  in  law,  and  that  the  broker  was  only 
entitled,  as  agent  of  the  assured,  to  receive  payment  in  cash.  The 
Court  disposed  of  the  case  by  saying,  '*  This  is  in  fact  an  attempt 
to  pay  the  debt  of  one  person  with  the  money  of  another."  It  is 
difficult  to  see  how  such  a  conclusion  could  be  applied  to  such  a 
case.  AA  insurance  broker  owes  money  to  the  underwriter,  and 
the  underwriter  to  the  assured : — is  there  any  thing  unlawful  in  an 
agreement  amongst  them  that  the  assured  shall  receive  his  money 
from  the  broker,  *and  take  him  for  his  debtor,  and  that  the  debt  of  [  *22o  ] 
the  broker  to  the  underwriter,  and  of  the  latter  to  the  assured, 
shall  both  be  discharged  ?  It  is  not  like  the  case  where  a  servant 
is  specifically  employed  to  fetch  money  for  his  master  in  specie — 
this  is  the  case  of  the  employment  of  an  agent,  whose  creditor, 
by  the  very  nature  of  the  business  in  which  he  is  employed,  the 
assured  is  to  become.  The  strict  rule  laid  down  in  Todd  v.  Reid 
is  no  more  applicable  to  the  case  of  an  insurance  broker  than  to 
that  of  a  banker.  When  once  the  broker  makes  himself  conclu- 
sively the  debtor  of  the  assured,  whether  by  receipt  in  cash  from 
the  underwriters,  or  by  settlement  with  them  in  account,  that  is  all 
the  assured  has  to  require. 

(Lord  Abingeb,  C.  B.  :  Suppose  two  merchants  have  a  running 
account,  and  one  of  them  desires  to  increase  his  credit,  and  autho- 
rizes the  other  to  receive  money  for  him ;  does  not  that  mean,  to 
carry  it  to  the  account — unless  the  party  specifically  directs  the 
contrary  ?  Is  it  not  a  question  of  fact,  what  the  principal  means 
the  agent  to  do?) 

Unquestionably ;  and  here  it  is  clear  what  it  is  which  the  principal 

(3)  4  B.  &  Aid.  210. 


544  1838.     EX.     4  MEE.  &  W.  220—221.  [b-r. 

Stewart  means  the  broker  to  do — namely,  to  settle  the  account  so  as  to 
abebdbin.  niake  himself,  according  to  the  established  and  understood  usage, 
the  debtor  of  his  principal.  Todd  v.  Reid,  however,  is  distinguish- 
able on  the  ground  that  there  it  doe8*not  appear  that  there  was 
any  evidence  to  show  that  the  plaintiff  was  cognisant  of  the  usage. 
In  Russell  v.  Bangley  (i),  the  main  ground  on  which  it  was  held 
that  the  underwriter  was  not  discharged,  was  that  his  name  had 
never  been  struck  off  the  policy :  and  Abbott,  Ch.  J.,  while  he 
states  the  general  rule  of  law  to  be,  thai  ''  if  a  creditor  employs  an 
agent  to  receive  money  of  a  debtor,  and  the  agent  receives  it,  the 
debtor  is  discharged ;  but  if  the  agent,  instead  of  receiving  money, 
writes  off  money  due  from  him  to  the  debtor,  then  the  latter  is  not 
[  *22i  ]  discharged;"  ^admits  that  *'in  cases  of  insurance,  usage  may 
possibly  introduce  a  different  rule."  Here  the  jury  have  found  the 
existence  of  the  usage,  and  the  knowledge  of  it  by  the  plaintiffs. 
The  express  ground  of  the  decision  in  Scott  v.  lining  (2),  was,  that 
the  assured  was  not  shewn  to  be  cognisant  of  the  usage :  and  all 
the  Court  admit  that  there  may  be  cases  where  an  assured,  being 
cognisant  of  such  usage,  may  be  supposed  to  have  assented  to  it, 
and  therefore  be  bound  by  it.  Bartlett  v.  Pentland  (3),  again, 
proceeds  expressly  upon  the  assumption  that  the  plaintiffs  knew 
nothing  of  the  usage,  and  that  the  defendant's  name  had  been 
struck  off  the  policy  without  their  assent.  Lord  Tenterden  there 
says — "Merchants  residing  in  London,  and  effecting  insurances 
there,  may  reasonably  be  supposed  to  be  acquainted  with  the 
usage,  and  to  act  upon  it :  but  there  is  nothing  in  the  case  to  raise 
such  a  presumption  against  the  present  plaintiffs ;  on  the  contrary, 
there  is  every  thing  to  rebut  such  a  presumption."  May  not 
merchants  in  Liverpool  also,  in  these  times  of  constant  and  rapid 
communication  with  the  metropolis,  be  taken  to  know  the  usage 
of  the  place  where  they  have  been  in  the  habit  of  effecting  insur- 
ances? There  are  many  usages  which  merchants  trading  in 
London  are  presumed  to  be  cognisant  of,  and  which  the  slightest 
evidence  is  supposed  to  bring  home  to  them. 

(LoBD  Abingeb,  C.  B.  :  For  instance,  the  usage  of  bankers  to 
shut  their  shops  at  five  o'clock,  after  which  hour  the  presentment 
of  a  bill  there  is  bad.) 

So  also,  the  usage  of  setting-off  one-third  new  for  old.     It  is  clear 

(1)  4  B.  &  Aid.  395.  (3)  34  E.  R.  o60  (10  B.  &  C.  760). 

(2)  35  E.  R  396  (1  B.  &  Ad.  605). 
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that  in  the  present  case,  -the  plaintiffs  had  no  objection  to  treat  Stbwabt 
Douglas,  Anderson  &  Co..  as  their  debtors,  instead  of  the  under-  aberdbik. 
writers.  •  It  is  already  recognised  in  the  Courts,  that  the  broker 
is*  the  debtor  of  the  underwriter  for  the  premiums,  and  that  this 
becomes  a  debt  due  from  the  assured  to  the  broker,  before  actual 
payment  *by  him  to  the  underwriter!  The  assured  gets  credit  [  ^222  ] 
with  the  broker  for  the  premiums,  by  reason  of  his  credit  with  the 
underwriter,  and  the  underwriter  gives  credit  to  the  broker,  because 
he  is  from  time  to  time  crediting  him-  for  losses.  And  this  is  a 
highly  convenient  mode  of  conducting  the  business:  it  is  much 
better  for  the  assured  that  he  should  at  once  have  for  his  debtor 
the  broker,  whom  he  knows  and  trusts,  than  all  the  body  of  under- 
writers, who,  or  some  of  whom,  may  or  may  not  pay.  The  usage 
is  therefore  a  reasonable  one ;  it  was  clearly  proved ;  and  there  was 
abundant  evidence  to  go  to  the  jury  that  the  plaintiffs  knew  of  it. 
There  was  direct  proof  that  it  was  well  known  at  Liverpool;  and 
the  long  accounts  between  the  plaintiffs  and  Douglas,  Anderson  & 
Co.,  the  retainer  of  117/.  to  meet  this  particular  loss,  and  their 
drawing  on  the  brokers  for  the  amount  of  the  settlement,  showed 
clearly  that  they  had  been  accustomed  to  deal  upon  the  terms  of 
the  usage,  and  that  they  acquiesced  in  it. 

Secondly,  there  was  no  misdirection  as  to  the  terms  of  the 
memorandum  of  the  19th  of  November.  Taking  the  usage  to  exist, 
and  to  have  been  known  to  the  plaintiffs,  the  question  is,  whether 
the  words  **  without  our  prejudice  until  in  cash  from  the  under- 
writers" do  not  mean  merely  "until  the  account  is  good" — that 
is,  until  the  balance  is  in  our  favour. 

(Aldebson,  B.  :  Knowledge  of  the  usage  being  traced,  it  means 
"  until  we  have  a  balance  to  justify  a  payment.") 

Andrew  v.  Robinson  (i)  is  an  authority  to  show  that  as  soon  as  the 
broker  has  received  credit  in  account  with  the  underwriter  for  a 
loss  upon  a  policy,  he  is  liable  for  the  amount  to  his  principal  as 
money  had  and  received  ;  and  that  if  the  underwriter's  name  have 
been  erased  from  the  policy,  the  broker  cannot  dispute  the  liability 
of  the  underwriter  for  the  loss,  nor  his  own  receipt  *of  the  sum  [  *223  ] 
subscribed.  Besides,  the  meaning  to  be  put  upon  the  memo- 
randum was  left  to  the  jury,  although  the  learned  Judge  stated 
the  construction  which  he  should  himself  have  put  upon  it. 

(1)  13  E.  E.  788  (3  Camp.  199). 
R.R. VOIi.  LI.  85 
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Stewart  Cresswell  and  Cowling^  contra  : 

r. 

Abebdkin.  a  clear  right  of  action  being  vested  in  the  plaintiffs,  to  recover 
from  the  defendant  a  certain  sum  of  money,  in  respect  of  his 
subscription  of  the  policy,  the  defendant  alleges  that  he  has 
satisfied  it,  and  the  burden  of  proof  that  he  has  done  so  lies  on 
him.  Now,  he  alleges  by  his  plea,  that  Douglas,  Anderson  &  Co., 
by  and  with  the  authority  and  assent  of  the  plaintiffs,  settled  and 
adjusted  the  loss  with  the  defendant,  and  that  it  was  thereupon 
settled  and  adjusted  according  to  the  usage  and  custom  of 
merchants  in  their  behalf,  at  972.  ll^r.  6d.  per  cent.,  of  which  the 
plaintiffs  had  notice,  and  assented  to  and  acquiesced  in  such  adjust- 
ment :  that  Douglas,  Anderson  &  Co.,  at  the  time  of  the  payment 
of  the  loss  so  adjusted,  were  indebted  to  the  defendant  in  monies 
exceeding  the  amount  at  which  it  was  settled ;  and  thereupon  the 
defendant,  by  and  with  the  privity,  knowledge,  and  consent  of  the 
plaintiffs,  paid  and  satisfied  the  loss  by  giving  credit  to  Douglas, 
Anderson  &  Co.,  for  the  amount  in  their  account  with  him,  and 
discharged  them  from  all  claim  in  respect  of  it;  which  payment 
and  satisfaction  they  had  full  authority  from  the  plaintiffs  to  accept 
from  the  defendant  on  their  behalf,  for  payment  and  satisfaction 
of  the  amount  of  the  loss.  All  this  he  is  bound  to  prove.  Now, 
there  is  no  doubt  the  brokers  had  authority  to  settle  and  adjust  the 
loss;  neither  has  there  been  any  repudiation  by  the  plaintiffs  of 
the  adjustment  at  971.  lis.  8d. ;  but  it  is  equally  clear,  that  there 
was  no  authority  to  the  brokers  to  settle  it  by  credit  in  account 
with  the  defendant.  The  defendant  could  not  pay  a  debt  to  the 
plaintiffs,  by  giving  credit  in  account  to  Douglas,  Anderson  &  Co. : 
[  *224  ]  it  is  a  contradiction  in  terms.  But  further,  ^the  defendant  sought 
to  prove  payment  and  satisfaction  to  the  plaintiffs,  merely  by  proof 
of  the  usage ;  for  there  was  no  distinct  proof  of  any  actual  adjust- 
ment or  settlement  with  Douglas,  Anderson  &  Co.  The  payment 
of  the  lOOZ.  was  no  proof  of  the  kind  of  settlement  set  up  in  the 
plea,  but  of  a  settlement  by  payment  in  qash,  if  any  thing.  The 
defendant  undertakes  to  prove  that  the  plaintiffs  gave  authority  to 
the  brokers  to  settle  by  allowance  in  account — that  such  settlement 
took  place — and  that  the  assured  accepted  it  for  payment  and  satis- 
faction of  the  loss.  With  respect  to  the  alleged  convenience  of  this 
usage,  it  may  no  doubt  be  very  convenient  to  the  broker  and  under- 
writer, but  by  no  means  to  the  assured ;  he  is  thereby  compelled 
to  take  the  credit  of  the  single  insurance  broker,  rather  than  the 
united  credit  of  all  the  underwriters :  he  is  driven  to  have  one  large 
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debtor  for  the  whole  amount.     Here  it  was  said,  first,  that  the  plea      Stbwabt 
was  substantially  made  out  by  proof  of  the  existence  of  the  usage  at    abebdein. 
Lloyd's,  and  that  the  assured,  dealing  there,  should  be  bound  by  that 
custom.     Todd  v.  Reid  is  a  direct  authority  against  that  position. 

(Parke,  B.  :  With  regard  to  that  case,  it  certainly  is  incorrectly 
reported :  I  was  counsel  in  the  cause,  and  there  was  no  proof  at  all 
of  any  settlement  in  account  between  the  broker  and  the  under- 
writer. I  made  a  note  accordingly -in  the  margin  of  my  copy  of 
the  report.) 

At  all  events,  the  case  is  an  authority  that  the  usage  to  settle  in 
this  manner  cannot  by  itself  be  considered  as  having  any  operation 
at  all  as  against  the  assured.  Further,  the  assured  are  not  bound 
by  their  simple  knowledge  of  the  usage,  unless  they  agree  to  be 
bound  by  the  operation  of  it.  Then  it  is  said  there  is  evidence 
of  such  assent;  for  that  the  plaintiffs  drew  on  the  broker  for  the 
amount  of  the  settlement.  In  Russell  v.  Bangley  that  circumstance 
existed,  but  it  was  held  to  make  no  difference.  Andrew  v.  Robin- 
S071,  and  Wilkinsori  *v.  Clay  (i),  are  to  the  same  effect.  Again,  the  [  •225  ] 
broker's  debiting  himself  to  the  assured  can  be  no  discharge  of  the 
underwriter.  Neither  is  the  striking  of  the  underwriter's  name  off 
the  policy,  unless  done  with  the  assent  of  the  assured,  in  order  to 
discharge  him:  Bartlett  v.  Pentland.  It  is  altogether  different 
from  the  suggested  case  of  a  banker :  the  customer  lends  him  the 
money,  and  all  he  expects  is  that  the  banker  shall  pass  it  to  his 
account.  In  Bartlett  v.  Pentland,  Lord  Tenterdbn  says  expressly : 
**  As  to  the  supposed  usage  at  Lloyd's,  the  usage  in  a  particular 
place,  or  of  a  particular  class  of  persons,  cannot  be  binding  on  other 
persons,  unless  these  other  persons  are  acquainted  with  that  usage 
and  adopt  it."  In  the  subsequent  case  of  Scott  v.  Irving,  it  was 
never  suggested  that  if  a  merchant  residing  in  the  country  employs 
a  London  broker,  he  is  therefore  to  be  bound  by  the  usage  at 
Lloyd's.  It  is  not  like  a  question  as  to  the  general  usage  prevailing 
in  a  particular  trade ;  there  the  parties  who  deal  together  in  that 
trade  must  be  taken  to  understand  the  nature  of  it.  Here  the  only 
dealing  of  the  plaintiffs  is,  to  give  the  broker  authority  to  effect 
the  insurance,  and  to  receive  the  money  on  the  occurrence  of  a  loss. 
The  alleged  usage  is  merely  a  private  arrangement  for  their  mutual 
convenience  between  the  brokers  and  the  underwriters,  as  to  the 

(1)  16  E.  E.  591  (6  Taunt.  110). 
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Stewart     mode  in  which  the  debt  shall  be  paid  wh^n  it  has  accraed ;  it  is 
Aberdeik.    iiot  properly  a  mercantile  usage  at  all. 

(Lord  Abinger,  C.  B.  :  No  doubt  it  does  not  affect  the  principal 
if  he  intervenes.) 

It  is  contended  on  the  other  side,  that  immediately  on  such  settle- 
ment, the  broker  becomes  the  creditor  of  the  underwriter,  and  the 
debtor  of  the  assured.  It  does  not  appear  in  any  of  the  previous 
cases  how  long  the  parties  had  been  in  the  habit  of  eifecting 
insurances  in  London,  except  in  Bartlett  v.  Pentland,  where  it  is 
[  '226  ]  stated  that  the  plaintiffs  had  been  in  the  habit  of  insuring  *for 
more  than  thirty  years.  It  is  no  part  of  the  contract  of  insurance 
to  receive  payment  in  this  manner,  and  the  plaintiffs  can  therefore 
be  affected  only  by  direct  notice ;  for  they  can  only  be  taken  to  be 
cognisant  of  the  usual  incidents  of  the  contract:  Pelly  v.  Royal 
Exchange  Assurance  Company  (i).  The  Lord  Chief  Baron  was 
wrong,  therefore,  in  leaving  it  to  the  jury  as  a  question  of  mere 
general  knowledge  by  the  plaintiffs  of  the  usage ;  he  ought  to  have 
left  it  to  them  to  say,  whether  they  had  specific  knowledge  of  it, 
and  had  agreed  to  be  bound  by  it. 

(Parke,  B.  :  My  diflBculty  is,  to  see  when  this  constructive  settle- 
ment took  place.) 

With  respect  to  the  memorandum  at  foot  of  the  credit  note,  the 

natural  interpretation  of  it  would  certainly  be,  that  the  broker  was 

not  taking  upon  himself  any  responsibility,  and  did  not  admit  any 

previous  receipt  of  money,  or  any  settlement. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinger,  C.  B.  : 

This  was  an  action  on  a  policy  of  assurance  on  the  Vrotv 
Elizabeth.  The  defendant  pleaded,  first,  that  Douglas,  Anderson 
&  Co.  were  the  insurance  brokers  and  agents  of  the  plaintiffs ;  that 
after  the  loss  had  occurred,  they  were  authorized  by  the  plain- 
tiffs to  adjust  and  settle  the  loss,  which  they  did,  at  the  sum  of 
971.  lis.  8^/. ;  that  Douglas,  Anderson  &  Co.,  as  such  brokers,  were 
indebted  to  the  defendant,  at  the  time  of  such  adjustment,  in  a 
larger  sum  of  money  than  the  amount  so  settled ;  and  that  by  the 

(I)  1  Burr.  341. 
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authority  and  with  the  sanction  of  the  plaintiflfs,  Douglas  &  Co.      Stewart 

accepted  a  credit  in  account  with  the  defendant  as  a  satisfaction     abebdeiij. 

and  payment  of  the  said  sum  of  971.  11«.  Sd.,  and  made  themselves 

liable  *to  the  plaintiflfs  for  the  same,  who  discharged  the  defendants       [  ^227  ] 

therefrom. 

This  is  the  substance  of  the  plea,  or  all  that  need  to  be  proved, 
to  entitle  the  defendant  to  a  verdict  in  regard  to  the  971.  11«.  Sd. 

There  is  a  second  plea,  which,  in  addition  to  these  material  facts, 
sets  forth  a  custom  between  the  insurance  broker  and  the  under- 
writers in  London,  to  make  these  settlements  in  account  by  way  of 
payment  and  discharge,  according  to  a  certain  usage  set  forth  in 
the  plea.  It  then  alleges^  that  the  plaintiflfs  had  knowledge  of  that 
custom,  and  assented  to  it,  and  that  the  settlement  was  made 
accordingly. 

The  jury  found  a  verdict  for  the  defendant;  upon  which  there 
was  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on 
the  ground,  first,  that  there  was  no  evidence  that  the  plaintiflfs  had 
any  knowledge  of  the  custom  alleged,  or  had  assented  to  it ;  and, 
secondly,  that  there  had  been  a  misdirection  as  to  the  interpretation 
of  a  letter  of  the  plaintiflfs  to  the  defendant,  containing  what  was 
called  the  credit  note. 

This  case  has  been  very  fully  and  ably  argued  on  both  sides,  and 
in  the  course  of  the  argument  a  point  has  been  discussed,  which 
was  not  suggested  on  the  original  motion  for  a  new  trial,  and 
which  was  not  brought  into  controversy  at  the  trial  at  all ;  namely, 
whether  there  was  any  evidence  that  the  defendant  ever  did  come 
to  such  a  settlement  in  account  with  the  insurance  broker,  as  is  by 
him  in  his  pleading  alleged. 

The  Court  has  taken  the  whole  argument  into  full  consideration, 
and  has  come  to  the  conclusion,  that  there  was  evidence  of  tlie 
settlement  in  account ;  that  there  was  no  misdirection  upon  the 
letter,  the  meaning  of  which,  as  part  of  a  mercantile  correspond- 
ence, was  left  to  the  judgment  of  a  jury  of  merchants,  nor  was  it 
material  to  the  issue ;  and  finally,  that  even  if  the  custom  was  not 
specifically  *proved  as  alleged,  or  if  it  was  not  proved  that  the  [  *228  ] 
plaintiflfs  had  a  precise  knowledge  of  the  custom  as  alleged,  yet 
there  was  suflQcient  evidence  of  a  custom  between  the  brokers  and 
underwriters,  to  make  settlements  in  account  by  taking  credits  as 
payments,  and  also  of  the  knowledge  of  the  plaintiflfs  of  such  a 
custom,  and  of  their  authorizing  the  brokers  to  settle  with  the 
underwriters,  and  to  give  them,  the  plaintiflfs,  credit  on  account 
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Stewart 

r. 
Absrdeik. 


for  the  loss,  and  to  permit  them  to  draw  on  the  brokers  for  the ' 

amount.     There  was,  therefore,  abundant  evidence  to  prove  the 

first  plea,  if  not  the  second. 

It  must  not  be  considered,  that  by  this  decision  the  Court  means 

to  overrule  any  case  deciding  that  where  a  principal  employs  an 

agent  to  receive  money,  and  pay  it  over  to  him,  the  agent  does  not 

thereby  acquire  any  authority  to  pay  a  demand  of  his*  own  upon 

the  debtor,  by  a  set-oflf  in  account  with  him.    But  the  Court  is 

of  opinion,  that  where  an  insurance  broker,  or  other  mercantile 

agent,  has  been  employed  to  receive  money  for  another,  in  the 

general  course  of  his  business,  and  where  the  known,  general  course 

of  business  is  for  the  agent  to  keep  a  running  account  with  the 

principal,  and  to  credit  him  with  sums  which  he  may  have  received 

by  credits'^  in  account  with  the  debtors,  with  whom  he  also  keeps 

running  accounts,  and  not  merely  with  monies  actually  received, 

the  rule  laid  down  in  those  cases  cannot  properly  be  applied,  but  it 

must  be  understood,  that  where  an  account  is  bond  fide  settled 

according  to  that  known  usage,  the  original  debtor  is  discharged, 

and  the  agent  becomes  the  debtor,  according  to  the  meaning  and 

intention,  and  with  the  authority,  of  the  principal. 

The  rule  therefore  must  be  discharged. 

Ride  discharged. 


1838. 

Erch.of 
Pleas. 
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DOE  ON  THE  SEVERAL  DEMISES  OF  JOHN  LITTLEWOOD  AND 

CHAELOTTE  his   Wife,  and  WILLIAM  MUSSON 
AND  JULIA  HIS  Wife,  v.  ELIZABETH  GEEEN  (1). 

(4  Meeeon  &  Weleby,  229—245  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  65.) 

A  testator  by  his  will  devised  his  real  estates  to  his  nieces,  E.  G.  and  J.  P., 
equally  between  them,  to  take  as  joiiit  tenants,  and  their  several  and 
respective  heirs  and  assigns  for  ever :  Held,  that  they  took  estates  as  joint 
tenants  for  life,  with  several  inheritances  on  the  death  of  the  survivor. 

This  was  a  special  case  for  the  opinion  of  this  Court,  stated 
under  the  3  &  4  Will.  IV.  c.  42,  s.  25. 

John  Newham,  of  Whittington,  near  Chesterfield,  in  the  county 
of  Derby,  gentleman,  by  his  will  of  this  date,  executed  and  attested 
as  by  law  was  then  required  for  the  devise  of  lands  of  inheritance, 
after  first  directing  that  all  such  debts  as  he  should  justly  owe  at 


(1)  Followed  by  North,  J.  in  Tn  re  Aikimon,  Wihon  v.   AikinBon  [1892] 
3  Ch.  52,  54 ;  61  L.  J.  Ch.  504,  505.— E.  0. 
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^he  time  of  l^a  decease,  funeral  expenses,  and  the  necessary  charges       Doe  d. 

Little  WOOD 

and  expenses  of  proving  that  his  will,  to  be  paid  and  satisfied  by  v. 

the  executory  thereinafter  named,  out  of  his  personal  estate  and  G^^bn. 
effect?,  dQvised  in  the  words  following:  "I  give  and  devise  the 
mansion-house  I  now  live  in  at  Whittington  aforesaid,  with  the 
respective  outbuildings  and. appurtenances  thereto  belonging,  and 
also  all  the-  land  near  and  adjoining  thereto  at  Whittington  afore- 
said, and  now  in  my  occupation,  unto  my  brother,  William 
Newham,  for  and  during  the  term  of  his  natural  life ;  and  from 
and  immediately  after  his  decease,  1  give  and  devise  the  same  to 
my  nephew,  John,  the  son  of  my  said  brother  William  Newham, 
for  and  during  the  term  of  his  natural  life ;  and  in  case  my  said 
nephew  John  Newham  should  have  any  child  or  children  at  the 
time  of  his  decease,  then  1  give  and  devise  the  same  to  such  child 
or  children,  his  and  their  heirs  for  ever ;  but  in  default  of  having 
any  child  or  children  lawfully  begotten,  then  1  give  and  devise  the 
same  to  my  nieces,  Elizabeth,  the  wife  of  John  Green,  junior,  of 
Whittington  aforesaid,  wood  valuer,  and  Jane,  the  wife  of  William 
Pearson,  of  Whittington  aforesaid,  farmer,  equally  between  them,  to 
take  as  joint  tenants,  and  their  several  and  respective  heirs  and 
assigns  for  ever."  The  testator  died  in  or  about  the  month  of 
February,  1800,  seised  in  fee  of  *the  mansion-house,  land,  and  [  •230  ] 
premises  devised,  and  without  having  in  any  manner  revoked  or 
altered  his  said  will,  which  was  proved  at  Lichfield  on  the  17th  of 
April,  1800,  by  the  executors  therein  named. 

All  the  respective  devisees  named  in  the  will  were  living  at  the 
testator's  death,  at  which  time  the  said  William  Newham,  the  first 
tenant  for  life,  entered  into  possession  of  the  said  devised  premises, 
and  died  many  years  ago,  leaving  his  son,  the  said  John  Newham, 
him  surviving,  who,  upon  the  death  of  the  said  William  Newham, 
entered  into  and  upon  the  said  devised  premises,  and  died  without 
having  been  married,  on  the  10th  of  February,  1837.  The  said 
William  Pearson  died  in  October,  1807.  The  said  Jane,  the  wife 
of  the  said  William  Pearson,  died  previously,  namely,  in  October, 
1806,  and  left  four  children  by  her  husband,  the  said  William 
Pearson,  her  surviving,  namely,  Charlotte,  Julia,  Harriet,  and 
Arthur;  the  said  Harriet  and  Arthur  both  died  in  their  infancy, 
and  without  ever  having  been  married,  viz.  Harriet  died  in  May, 
1818,  aged  nineteen  years,  and  Arthur  died  in  Bangoon,  in  India, 
in  July,  1825,  aged  nineteen  years  and  upwards.  The  said  Char- 
lotte Pearson  afterwards  intermarried  with  and  is  now  the  wife  of 
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DoEd.        the  lessor  of  the  plaintiff  John  Littlewood,  (>nd  the  said   Julia 
f.  afterwards  intermarried  with, and  is  now  the  wife  of  thp.  lessor  of 

Green.       ^j^^  plaintiff  William  Musson. 

The  lessors  of  the  plaintiff,  John  Littlewood  and  Charlotte  his 
wife,  and  the  said  William  Musson  End  Julia  his  wife,  claim,  i)i    ' 
right  of  the  said  Charlotte  and  Julia  as  surviving  co-heiresses  of 
the  said  Jane  Pearson,  to  be  entitjed  to  one  moiety  of  the  said 
testator's  said  estate  at  Whittington,.as  tenants  in  common -in  fefe,. 
for  they  contend  that  the  words  in  the^testator's-will,   "equally  • 
between  them,'*  and  **. their  several  and  respective  heirs,"  created, 
a  tenancy  in  common  in  fee  between,  Elizabeth  Green  and  Janet. 
Pearson,   an4   that   the  intermediate  words,    ''to  take  as   joinV. 
[♦231  ]       tenants,"  ought  either  to  be  rejected  as  *  being  repugnant  to  and 
inconsistent  with  the  testator's  true  intent  and  meaning,  or  to  be 
construed  as  indicating  the  mode  in  which  the  testator  intended, 
the  devisees  to  hold  and  enjoy  their  estates. 

The  devisee,  Elizabeth  Green,  who  is  now  the  widow  of  the  said 
John  Green,  and  the  defendant  in  this  cause,  contends  that  a  joiiit 
tenancy  in  fee  or  for  life  was  created  by  the  above  limitation,  and 
that  the  words,  **  to  take  as  joint  tenants,"  ought  not  to  be  rejected, 
and  that  in  no  event  can  the  estate  or  estates  of  the  lessors  of  the 
plaintiff  accrue  in  possession  till  after  her  death.  The  defendant 
Elizabeth  Green  has  entered  into  legal  possession  and  receipt  of 
the  rents  of  the  entirety  of  the  property  in  question,  as  being  sole 
tenant  by  survivorship. 

The  lessors  of  the  plaintiff,  since  the  death  of  John  Newham,  the 
second  tenant  for  life,  and  before  bringing  this  ejectment,  demanded 
of  the  said  Elizabeth  Green  the  possession  of  a  moiety  of  the  said 
estate,  which  was  refused  by  her. 

The  questions  for  the  opinion  of  the  Court  are. 
What  estate  or  estates  Elizabeth  Green  and  Jane  Pearson  took 
by  the  above  devise,  and  what  are  the  rights  and  interests  of 
the  lessors   of    the    plaintiff?     And  whether    this   ejectment  is 
maintainable. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  242  ]  The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  : 

This  was  a  special  case,  in  which  the  question  turned  on  the 
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construction  of  a  passage  in  the  will  of  John  Newham.    Elizabeth       DoKd. 

T  TTTT  I^WOOD 

Green,  the  defendant,  and  J'ane  Pearson,  the  mother  of  the  two  r, 

female  lessors  of  the  plamtiff,  were  the.nieces  of  the  testator.     By       Q^een. 
his  last  will  and  testament,  made  in  1799,  after  devising  certain 

.  estates  comprised  in  the -declaration  in. this  ejectment  for  certain 

lives  which  have  become  extinct  since  his   death,  he  gave  and 

devised  the  same  to  his  nieces  Eliisabeth  Green  and  Jane  Pearson, 

•equally  between  them*,' to  take  as  joint-tenants,  and  to  their  several 

.  and  respective  heirs  and  assigns  for  ever. 

Both  the  nieces  were  living  at  the  time  of  the  testator's  death, 
^^but  when  the  last  tenant  for  life  died,  Elizabeth  Green,  the  defen- 

.'    dant,  had  survived  Jane  Pearson,  whose  heirs-at-law,.at  that  time, 
were  her  t\yo  daughters,  the  lessors  of  the  plaintiff.     Elizabeth 

•'  Green  took  possession  of  the  whole  estate  as  surviving  devisee, 
claiming  a  joint  tenancy  with   her   sister.     The   lessors  of  the 

*  .glaintiflf  claim  as  heirs  of  Jane  Pearson,  who,  as  they  insist, 
took  an  estate  of  inheritance  as  tenant  in  common  with  her 
sister. 

;The  question   then  is,  what  estates  the  two  nieces,  Elizabeth 
^reen  and  Jane  Pearson,  took  under  the  devise  to  them. 

For  the  lessors  of  the  plaintiff  it  was  contended  that  the  words 
"  equally  between  them,''  and  the  words  "  their  several  and  respective 
heirs  and  assigns,"  had  always  been  construed  to  make  a  tenancy  in 
common,  and  many  cases  were  cited,  and  not  controverted,  to  prove 
that  position,  and  further,  to  show  that  where  other  words  had 
been  used  along  with  these,  more  apt  to  describe  a  joint  tenancy, 
yet  the  Courts  had  rejected  them,  and  given  effect  to  the  words 
which  implied  a  tenancy  in  common. 

For  the*  defendant,  on  the  other  hand,  it  was  contended  *that  no  [  *24S  ] 
case  could  be  found  where  the  Court  had  rejected  so  plain  a 
declaration  as  the  present,  that  the  devisees  should  take  expressly 
as  joint-tenants  ;  that,  therefore,  if  any  words  ought  to  be  rejected, 
they  were  the  words  which  were  less  plain  and  unambiguous,  from 
which  a  tenancy  in  common  was  only  to  be  inferred;  that, 
therefore,  the  devisees  took  an  estate  as  joint-tenants  in  fee,  or 
at  least  as  joint-tenants  for  life,  with  remainder  to  their  heirs  in 
common. 

The  Court,   however,   cannot  consider  the  words   **  heirs  and 

assigns,"  in  this  will,  as  any  other   than  words  of   inheritance, 

denoting  the  nature  of  the  estate  taken  by  the  devisees  themselves. 

But  we  are  of  opinion  that  due  effect  may  be  given  to  all  the 
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Dob  d.  words  in  this  devise,  by  deciding  that  the  devisees,  the  nieces,  took 
IT.  an  estate  for  their  joint  lives  and  the  life  of  the  survivor,  that  is,  as 

Gbeen.  joint-tenants,  with  remainder  to  each  of  them  as  tenants  in  common 
in  fee  after  the  death  of  the  surviving  life :  in  other  words,  that 
they  took  as  tenants  in  common  in  fee,  subject  to  an  estate  for  their 
joint  lives,  and  the  life  of  the  survivor.  The  authority  for  this 
construction  is  to  be  found  in  Littleton's  Tenures,  section  283,  in 
which  it  is  said,  that  **  If  lands  be  given  to  two  men,  and  to  the 
heirs  of  their  two  bodies  begotten,  in  this  case  the  donees  have 
a  joint  estate  for  the  term  of  their  two  lives,  and  yet  they  have 
several  inheritances ;  for  if  one  of  the  donees  hath  issue  and  die, 
the  other  which  surviveth  shall  have  the  whole  by  the  survivorship 
for  the  term  of  his  life,  and  if  he  which  surviveth  hath  also  issue 
and  die,  then  the  issue  of  the  one  shall  have  the  one  moiety,  and 
the  issue  of  the  other  shall  have  the  other  moiety  of  the  land ;  and 
they  shall  hold  the  land  between  them  in  common,  and  they  are 
not  joint-tenants,  but  are  tenants  in  common.  And  the  cause  why 
such  donees  in  such  case  have  a  joint  estate  for  term  of  their  lives 
is,  for  that  at  the  beginning  the  lands  were  given  to  them  two, 

[  »244  ]  *which  words  without  more  saying  make  a  joint  estate  to  them  for 
term  of  their  lives.  For  if  a  man  will  let  land  to  another  by  deed 
or  without  deed,  not  making  mention  what  estate  he  shall  have, 
and  of  this  make  livery  of  seisin,  in  this  case  the  lessee  hath  an 
estate  for  term  of  his  life;  and  so  inasmuch  as  the  lands  were 
given  to  them,  they  have  a  joint  estate  for  term  of  their  lives. 
And  the  reason  why  they  shall  have  several  inheritances  is  this, 
inasmuch  as  they  cannot  by  any  possibility  have  an  heir  between 
them  ingendered,  as  a  man  and  woman  may  have,  &c.,  the  law 
wills  that  their  estate  and  inheritance  be  such  as  is  reasonable, 
according  to  the  form  and  effect  of  the  words  of  the  gift,  and  this  is 
to  the  heirs  which  the  one  shall  beget  of  his  body  by  any  of  his 
wives,  and  to  the  heirs  which  the  other  shall  beget  of  his  body  by 
any  of  his  wives  &c.,  so  as  it  behoveth  by  necessity  of  reason,  that 
they  have  several  inheritances.  And  in  this  case,  if  the  issue  of 
one  of  the  donees,  after  the  death  of  the  donees,  die,  so  that  he 
hath  no  issue  alive  of  his  body  begotten,  then  the  donor  or  his  heir 
may  enter  into  the  moiety  as  in  his  reversion  &c.,  although  the 
other  donee  hath  issue  alive,  &c.  And  the  reason  is,  forasmuch  as 
the  inheritances  be  several,  &c.,  the  reversion  of  them  in  law  is 
several,  &c.,  and  the  survivor  of  the  issue  of  the  other  shall  hold 
no  place  to  have  the  whole." 
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It  appears  from  the  reasoning  of  Littleton,  that  the  words  "  heirs       Dob  d. 
of  their  two  bodies "  must  of  necessity  give  separate  inheritances,    ^       v. 
because  they  can  mean,  in  the  case  put,  nothing  else  but  their       GaB^N. 
several  and  respective  heirs  of  the  body.    And  if  an  estate  tail  in 
common  may  be  given  by  such  words,  denoting  the  several  heirs  of 
the  body,  there  is  no  reason  why  an  estate  in  fee  in  common  may 
not  be  given  by  the  like  words,  denoting  the  heirs  general,  as  in  the 
present  case. 

Accordingly,  we  find  an  express  authority  for  words  of  a  similar 
import  giving  an  estate  for  life  to  two  as  joint  *tenants,  with  an  [  *246  ] 
estate  in  fee  to  them  as  tenants  in  common,  subject  to  the  joint 
estate  for  life,  in  2nd  Peere  Williams,  280,  Barker  v.  Giles,  and  the 
same  case  in  3  Brown's  P.  C.  297,  where  the  judgment  of  Lord 
Ejno  was  affirmed  by  the  House  of  Lords.  That  was  a  case  of  a 
devise  of  lands  to  be  sold  for  the  payment  of  debts  and  legacies, 
and  the  surplus  to  be  laid  out  in  lands,  to  be  settled  to  the  use 
of  the  testator's  two  nephews,  Bobert  and  Jerome  Barker,  and  the 
survivor  of  them  and  their  heirs  and  assigns  for  ever,  equally  to  be 
divided  between  them,  share  and  share  alike. 

We  are  of  opinion,  therefore,  in  the  present  case,  as  Lord  King 

was  in  that,  that  the  devisees  took  an  estate  for  their  joint  lives  and 

the  life  of  the  survivor,  upon  the  expiration  of  or  subject  to  which, 

they  took  estates   in  fee  simple   as   tenants  in  common.      The 

ejectment,   therefore,   cannot  be   maintained    during   the  life    of 

Elizabeth  Green,  and  there  must  be  judgment  for  the  defendant 

of  non  pros. 

Judgment  for  the  defendant. 


COWLING  V.  HIGGINSON  (1).  i^as. 

(4  Meeson  &  Welsby,  245—257 ;   S.  C.  1  H.  &  H.  269 ;    7  L.   J.  (N.   S.)       Exrh,  of 

Ex.  265.)  ^^'^«' 

Treepass  qu,  cL  fr.  Plea,  under  the  Prescription  Act,  a  right  of  way  ^  "' 
for  the  occupiers  of  a  close  for  20  years,  for  horses,  carts,  waggons,  and 
carriages,  at  their  free  will  and  pleasure.  Eeplication,  traversing  such 
right :  Held,  first,  that  under  this  issue  the  plaintiff  might  show  that  the 
defendant  had  a  right  of  way  for  horses,  cart«,  waggons,  and  carriages  for 
certain  purposes  only,  and  not  for  all,  and  was  not  compelled  to  new  assign  ; 
and  might  show  that  the  purpose  for  which  the  defendant  had  used  the 

(1)  See  observations  on  this  case  by      Dixon  (1875)  1  Ch.  D.  362,  370,  373, 
Mblltsh,  L.  J.  and  Baggaixay,  J.  A.,      45  L.  J.  Ch.  353,  358,  359.— R.  C. 
in    Wimhledoiif    dkc,    CoiiaervcUora    v. 
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Cowling  road,  and  in  respect  of  which  the  action  was  brought,  was  not  one  of  those 

^'  to  which  his  right  extended. 

HiOGiNSON.  Secondly,  that  evidence  of  user  of  a  road  with  horses,  carts,  and  carriages, 

for  certain  purposes,  does  not  necessarily  prove  a  right  of  road  for  all 

purposes,  but  that  the  extent  of  the  right  is  a  question  for  the  jury,  under 

all  the  circumstances  of  the  case. 

Trespass  for  breaking  and  entering  a  close,  called  the  Birchin 
Acre,  and  with  divers  horses,  and  the  wheels  of  divers  carts, 
waggons,  and  other  carriages,  crashed  and  damaged  the  grass  of 
the  plaintiff,  of  great  value,  to  wit,  5i.,  there  then  also  growing  and 
being,  and  with  the  feet  of  the  said  horses,  and  with  the  wheels 
[  •246  ]  of  the  said  carts,  *  waggons,  and  other  carriages,  tore  up,  subverted, 
and  damaged  the  earth  and  soil  of  the  said  close,  &c. 

Pleas,  first,  the  general  issue ;  secondly,  that  the  defendant, 
from  a  period  long  before  and  at  the  said  several  times  when  &c., 
in  the  said  declaration  mentioned,  hath  been,  and  then  was  and 
still  is,  in  the  lawful  possession  and  the  occupier  of  part  of  a  certain 
close,  called  Little  Marl  Field,  near  to  the  said  close  in  which  &c. ; 
and  he  further  saith,  that  on  the  north  of  the  said  close  in  which 
&c.,  there  was,  and  during  all  the  time  hereinafter  mentioned  hath 
been,  and  at  the  said  several  times  when  &c.,  there  was  and  still  is, 
a  certain  common  and  public  highway  leading  between  a  certain 
place,  to  wit,  Leigh,  and  a  certain  other  place,  to  wit,  Tildesley, 
and  from  each  of  those  places  to  the  other  of  them,  in  the  county 
aforesaid;  and  the  defendant  further  saith,  that  he  and  all  the 
occupiers  of  the  said  close  in  this  plea  first  above  mentioned,  have 
actually  as  of  right  used  and  enjoyed,  without  interruption  in 
respect  of  such  occupation,  for  the  full  period  of  twenty  years  next 
preceding  the  commencement  of  this  suit,  and  of  right  ought  to 
have  so  used  and  enjoyed,  and  he  the  said  defendant,  being  such 
occupier  as  aforesaid,  at  the  several  times  when  &c.,  as  of  right 
used  and  enjoyed,  and  still  of  right  ought  to  use  and  enjoy,  the 
liberty,  privilege,  benefit,  and  easement,  as  often  as  he  or  they 
might  have  occasion,  to  go,  return,  pass,  and  repass  on  foot,  and 
with  horses,  carts,  waggons,  and  carriages,  from  the  said  close  first 
above  mentioned  to  the  said  highway  between  Leigh  and  Tildesley 
aforesaid  and  back  again,  of  going  and  to  go  from  and  out  of  the 
said  close  first  above  mentioned,  and  to  pass  and  repass  on  foot, 
and  with  horses,  carts,  waggons,  and  carriages,  from  the  said  close 
into  and  along  a  certain  way  leading  from  the  said  close  first  above 
mentioned  to  the  said  close  in  which  &c.,  and  from  thence  unto, 
into,  by,  through,  over,  along,  and  across  the  said  close  in  which 
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&c.,  unto  and  into  a  certain  other  way  *leading  from  the  said  close      Cowling 

in  which  &c.,  to  the  said  highway  so  on  the  north  side  of  the  said    higginson. 

close  in  which  &c.,  as  aforesaid,  and  so  back  again  from  the  said       [  '2*7  ] 

highway  into  the  said  last  mentioned  way,  and  from  thence,  unto, 

into,  by,  through,  over,  along,  and  across  the  said  close  in  which 

&c.,  and  thence  into  the  said  first  mentioned  way  unto  and  into  the 

said  close  first  above  mentioned,  at  all  reasonable  times  of  the  year 

at  his  and  their  free  will  and  pleasure :  wherefore  the  defendants, 

at  the  said  several  times  when  &c.,  the  same  then  being  reasonable 

times  for  that  purpose,  having  occasion  to  use  the  way  in  this  plea 

mentioned,  then  went,  passed,  and  repassed  on  foot,  and  with  the 

said  horses,  and  with  the  said  carts,  waggons,  and  other  carriages, 

from  and  out  of  the  said  close  first  above  mentioned,  into  the  said 

first  mentioned  way,  and  thence  out,  into,  by,  through,  over,  along, 

and  across  the  said  close  into  which  &c.,  into  the  said  other  way  as 

aforesaid,  and  thence  unto  and  into  the  said  highway  so  on  the 

north  side  of  the  said  close  in  which  &c.,  and  so  back  again  from 

the  said  highway  into  the  said  other  way  above  mentioned,  and 

thence  unto,  into,  by,  through,  over,  along,  and  across  the  said 

close  in  which  &c.,  and  thence  into  the  said  first  mentioned  way, 

unto  and  into  the  said  close  first  above  mentioned,  using  the  said 

way  there  for  the  purpose  and  on  the  occasions  aforesaid,  as  he 

lawfully  might  for  the  cause  aforesaid,  and  in  so  doing  the  said 

defendant,  with  the  said  horses,  and  with  the  wheels  of  the  said 

carts,  waggons,  and  other  carriages,  unavoidably  a  little  crushed 

and  damaged  the  said  grass  of  the  plaintiff  then  growing  and  being 

in  and  upon  the  said  close  in  which  &c.,  and  with  the  feet  of  the 

said  horses,  and  with  the  wheels  of  the  said  carts,  waggons,  and 

other  carriages,  a  little  tore  up,  subverted,  and  damaged  the  said 

earth  and  soil  of  the  said  close,  doing  no  unnecessary  damage  to 

the  plaintiff  or  the  occupiers  aforesaid,  which  are  the  said  several 

trespasses  in  the  declaration  above  mentioned,  and  *whereof  the       [  *248  ] 

plaintiff  hath  above  thereof  complained  against  him. 

The  third  plea  was  similar,  only  stating  the  user  for  forty  years 
instead  of  twenty. 

The  replication  traversed  both  these  pleas. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Spring  Assizes  at 
Liverpool,  it  was  admitted  that  there  was  a  right  of  way  for  farming 
purposes  over  the  locus  in  quo,  to  a  farm,  of  one  of  the  fields  of 
which,  called  the  Little  Marl  Field,  the  defendant  was  the  occupier ; 
but  the  plaintiff's  counsel  contended  that  there  was  no  right  of  carting 
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Cowling  coals,  which  was  the  purpose  for  which  the  defendant  had  used 
HioaiNsoN.  the  road ;  and  it  was  proved  by  the  plaintiff  that  no  coals  had 
been  raised  under  that  farm  for  the  last  70  years ;  that  about 
70  years  ago  there  had  been  coal  raised  there,  but  that  they 
were  carted  from  the  pit  along  a  different  road;  that  Tildesley, 
to  which  the  road  led,  was  then  a  very  small  village,  consisting 
of  merely  a  few  houses ;  that  there  were  then  other  coal  pits 
nearer  than  those  on  the  defendant's  farm ;  and  that  there  was 
a  gate  across  this  road,  the  key  of  which  was  kept  by  a  tenant 
of  the  plaintiff's  ancestor.  The  defendant's  counsel  then  objected, 
first,  that  the  issue  was,  whether  there  was  a  right  of  way  for 
horses,  carts,  and  carriages ;  and  that  since  it  was  admitted  that 
such  right  existed,  the  verdict  ought  to  be  for  the  defendant ; 
and  that  if  the  plaintiff  relied  on  the  defendant's  using  the  road 
for  mining  purposes,  and  that  he  had  no  such  right,  he  ought  to 
have  new  assigned :  and  secondly,  that  a  right  of  road  for  farming 
purposes,  and  with  horses,  carts,  and  carriages,  proved  a  right  for 
all  purposes.  The  learned  Judge,  after  consulting  Patteson,  J., 
decided  both  points  in  favour  of  the  plaintiff;  and  the  defendant's 
counsel  not  claiming  to  have  any  question  left  to  the  jury,  the 
learned  Judge  directed  them  to  find  a  verdict  for  the  plaintiff, 
giving  leave  to  the  defendant  to  move  to  enter  a  verdict,  if  the 
[  '249  ]  Court  should  be  of  a  contrary  *opinion  on  either  of  the  points 
taken.  Alexander  having,  in  Easter  Term  last,  obtained  a  rule 
accordingly, 

CressweUj  Starkie,  and  Wortley,  now  showed  cause : 

The  learned  Judge  was  right  in  deciding  that  the  general  traverse 
of  the  right  as  pleaded,  was  sufficient,  and  that  no  new  assign- 
ment was  necessary.  The  object  of  a  new  assignment  is  to  point 
out  something  included  in  the  declaration,  but  which  is  not  men- 
tioned in  the  plea.  In  this  case,  the  plea  is  large  enough  to  cover 
the  trespasses  included  in  the  declaration,  and  no  new  assignment 
was  necessary;  and  the  objection  at  the  trial,  that  the  plaintiff 
could  not  go  into  the  question  of  a  right  to  carry  a  particular 
species  of  produce,  such  as  coals,  upon  ^these  pleadings,  was 
properly  overruled.  Then,  as  to  the  effect  of  the  evidence,  there 
was  no  proof  of  any  user  of  this  way  for  the  purpose  of  carrying 
coal,  and  by  the  non-user  of  it  for  such  a  purpose  sixty  years  ago, 
when  coal  was  raised  on  this  property,  a  presumption  arises  that 
there  was  no  right  of  way  for  the  can*iage  of  such  produce.     This 
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is  a  plea  of  user  under  the  recent  statute  2  &  8  Will.  IV.  c.  71 ;  and      Cowling 

the  defendant,  by   so  pleading,   instead  of   pleading    a    general    hiooinbok. 

prescriptive  right,  confines  himself  to  what  he  has  actually  enjoyed 

within  the  period  of  twenty  years ;  and  such  a  plea  can  only  be 

supported  by  proof  of  actual  enjoyment  of  the  way  for  all  purposes. 

It  is  the  absence  of  interruption  for  the  period  of  twenty  years 

which,  under  this  statute,  gives  him  the  right,  and  if  he  does  not 

show  a  user  of  the  way  for  all  purposes,  the  plaintiff  could  have 

no  opportunity  of  obstructing  him  in  the  exercise  of  such  a  general 

right.     The  right  here    pleaded  is  in   the  most  general    terms 

possible,  and  can  only  be  supported  by  proof  of  a  user  co-extensive 

with  it.     In  Ballard  v.  Dyson  (i),  it  was  held  that  the  extent  of  the 

user  is  evidence  of  a  right  only  commensurate  with  the  user. 

(Parke,  B.  :  In  that  case  Ghambre,  J.,  differed  in  opinion  from       [  250  ] 
the  other  Judges.) 

That  case  was  in  its  circumstances  very  different  from  the  present. 
If  a  party  wishes  to  show  that  he  has  a  more  extensive  right  than 
that  which  he  has  actually  enjoyed,  he  ought  not  to  plead  this  plea. 
Suppose  that  fifty  years  ago  the  defendant  had  attempted  to  carry 
coals  along  this  road,  and  that  he  had  been  obstructed,  and  had 
acquiesced  in  the  obstruction,  and  that  for  a  period  less  than  twenty 
years  he  had  used  the  way  for  that  purpose,  could  it  be  said  that 
he  might  plead  this  plea  ?  In  Rex  v.  Marquis  of  Buckingham  (2), 
it  was  held  that  the  existence  of  a  bar  across  a  public  bridge,  kept 
locked  except  in  times  of  flood,  was  conclusive  evidence  that  the 
public  had  only  a  limited  right  to  use  the  bridge  at  such  times ; 
and  an  indictment  for  not  keeping  it  in  repair,  stating  it  to  have 
been  used  by  all  the  King's  subjects  ''  at  their  free  will  and 
pleasure,"  was  held  ill  on  the  ground  of  variance.  There  is  a  great 
difference  between  a  public  and  a  private  road,  but  even  in  the 
former  the  right  may  be  limited :  Marquis  of  Stafford  v.  Coyney  (3), 
where  it  was  held  that  there  might  be  a  right  of  road  for  all 
purposes  except  that  of  carrying  coals.  The  case  of  Jackson  v. 
Stacey  (4)  is  precisely  in  point ;  there  there  was  a  general  plea  of 
a  right  of  way,  as  here,  with  this  advantage,  that  it  was  not 
confined  to  the  period  of  twenty  years,  and  Wood,  B.,  ruled  that 
evidence  of  the  user  of  a  way  for  agricultural  purposes  did  not 
support  the  plea  of   a  right  of  way  for  all  purposes,  but  was 

(1)  9  R.  E.  770  (1  Taunt.  279).  (3)  31  R.  R.  186  (7  B.  &  C.  257). 

(2)  4  Camp.  189. .  (4)  17  R.  R.  663  (Holt,  N.  P.  455). 
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Cowling  evidence  of  a  qualified  or  limited  right  only :  it  was  held,  therefore, 
HiGGiNsoN.  that  where  A.  claimed  and  proved  a  right  to  carry  corn  and 
manure  over  the  locus  in  quo,  he  had  not  therefore  a  general  and 
unlimited  right  to  carry  lime,  or  the  produce  of  a  quarry,  at  all 
times  and  for  all  purposes.  In  Dreuell  v.  Towler  (i),  which  was 
[  •251  ]  trespass  for  cutting  lines  of  *the  plaintiff,  and  throwing  down 
linen  thereon  hanging,  the  defendant  pleaded  that  he  was  possessed 
of  a  close,  and  because  the  linen  was  wrongfully  in  and  upon  the 
said  close,  he  removed  it;  to  which  the  plaintiff  replied  that 
J.  G.,  being  seised  in  fee  of  the  close,  and  of  a  messuage  with 
the  appurtenances  contiguous  to  it,  by  lease  and  release  conveyed 
to  W.  H.  the  messuage  and  all  the  easements,  liberties,  privileges, 
&c.,  to  the  said  messuage  belonging,  or  therewith  then  or  late 
used,  &c. ;  that  before  and  at  the  time  of  such  conveyance  the 
tenants  and  occupiers  of  the  messuage  used  the  easement,  &c.j 
of  fastening  ropes  to  the  said  messuage  and  across  the  close  to 
a  wall  in  the  said  close,  in  order  to  hang  linen  thereon  to  dry, 
as  often  as  they  had  occasion  so  to  do,  at  their  free  will  and 
pleasure,  and  that  the  plaintiff  being  tenant  to  W.  H.  of  the  said 
messuage,  did  put  up  the  lines,  &c.  The  rejoinder  took  issue  on 
the  right  as  alleged  in  the  replication  ;  and  it  was  held,  that  proof 
of  a  privilege  for  the  tenants  to  hang  lines  across  the  yard  for 
the  purpose  of  drying  linen  for  their  own  families  only,  did  not 
support  the  alleged  right ;  on  the  ground,  that  the  right  claimed 
by  the  plaintiff  was  larger  than  that  proved.  That  is  expressly 
in  point ;  there  the  evidence  of  hanging  linen  to  dry  was  evidence 
to  go  the  jury  of  a  general  right,  as  much  as  in  the  present  case. 

(Parke,  B.  :  Suppose  that  instead  of  being  a  plea  under  the 
statute,  this  had  been  a  plea  for  the  larger  prescription  in  the  terms 
in  which  it  is  usually  pleaded,  would  not  that  have  been  supported 
by  showing,  that  upon  every  occasion  when  it  was  required  to  take 
carts  that  way,  they  had  done  so  ?) 

That  might  be  a  question  for  the  jury.  But  here  the  way  was  only 
used  for  agricultural  purposes ;  and  though  there  was  evidence  of 
the  getting  of  coal  in  the  defendant's  close  seventy  years  ago,  it  was 
carried  another  way. 

(Parke,  B.  :  If  it  had  been  shown,  that  from  time  immemorial  it 
had  been  used  as  a  way  for  all  purposes  that  were  required,  would 

(1)  3  B.  &  Ad.  735. 
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not  that  *be  evidence  of  a  general  right  of  way  ?     Can  you  refer      Cowling 
me  to  a  plea  of  right  of  way  for  agricultural  purposes  only  ?)  Higoinson. 

[  •252  ] 

Such  a  plea  is  to  be  found  in  Reignolds  v.  Edwards  (i)  ;  and  a  pre- 
cedent of  a  declaration  for  the  obstruction  of  a  right  of  way  for  the 
carriage  of  coals  is  to  be  found  in  Iveson  v.  Moore  (2).  If  pleaded 
too  largely,  it  is  fatal,  as  appears  from  Drewell  v.  Toivler  and 
Jackson  v.  Stacey,  The  general  rule  of  pleading  is,  that  it  must  be 
shown  what  sort  of  purpose  the  way  is  used  for,  whether  for  persons 
on  foot,  or  horses,  or  carriages  :  Com.  Dig.  Chimin  Priv.  B. ; 
Yin.  Abr.  Chimin  Priv.  H. ;  1  Eoll.  Abr.  391.  Here  the  claim  is 
in  the  most  ample  terms.  In  the  absence  of  the  grant  itself,  on 
which  the  right  is  supposed  to  be  founded,  the  user  must  be  looked 
to  ;  in  this  case  the  right  is  claimed  generally,  but  the  user  limits 
the  right,  for  no  user  has  been  shown  for  the  carriage  of  coal, 
but  only  for  agricultural  purposes,  and  therefore  the  plea  is  not 
supported. 

(Lord  Abingbr,  C.  B.  :  The  extent  of  the  right  must  depend  upon 
the  circumstances.  If  a  road  led  through  a  park,  the  jury  might 
naturally  infer  the  right  to  be  limited ;  but  if  it  went  over  a  common, 
they  might  infer  that  it  was  a  way  for  all  purposes.  Using  a  road 
as  a  footpath  would  not  prove  a  general  right ;  nor  proof  that  a 
party  had  used  a  road  to  go  to  church  only.  Some  analogy  should 
be  shown  between  farming  and  mining  purposes.  I  do  not  agree 
with  the  opinion  of  Mr.  Justice  Chambre  in  Ballard  v.  Di/son,  but 
think  that  of  the  rest  of  the  Court  preferable. 

Parke,  B.  :  If  they  show  they  have  used  it  time  out  of  mind,  for 
all  the  purposes  tl^at  they  wanted,  it  would  seem  to  me  to  give  them 
a  general  right.) 

That  would  be  a  question  for  the  jury.  Here  we  showed  that  they 
had  carried  coals  a  different  way. 

(Parke,  B. :  That  would  tend  to  show  that  the  way  was  not  used 
for  all  the  purposes  it  was  required.     You  contend  that  the  loading 
of  the  carriage  constitutes  the  difference ;   that  *there  may  be  a       [  •253  ] 
right  to  carry  corn  and  manure,  though  not  coals.) 

The  actual  user  limits  the  extent  of  the  right ;  it  was  proved  that 
although  the  owners  of  this  land  had  coals  to  carry,  they  had  not 

(1)  Willes,  282.  (2)  3  Ld.  Ray.  291 ;  1  Salk.  15  ;  Caith.  451. 
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Cowling     been  carried  over  this  way  but  another,  therefore  the  right  was 
HIGOIN80N.    negatived  in  particular  as  to  coals. 

(Lord  Abingbr,  C.  B.  :   But  that  obstruction,  if  any,  was  not 
within  the  twenty  years.) 

It  is  not  contended  that  there  might  not  be  a  case  to  go  to  the  jury. 
Suppose  that  for  the  last  twenty  years  they  had  only  wanted  to  pass 
on  foot — the  statute  gives  no  right  of  pleading  the  actual  enjoyment 
for  some  purposes,  and  if  proved  to  have  been  so  used  for  some 
purposes,  it  does  not  follow  that  they  shall  be  entitled  to  use  it  for 
all.  The  statute  makes  no  alteration  as  to  the  mode  in  which  a 
right  of  way  may  be  acquired,  but  only  allows  it  to  be  acquired 
within  a  shorter  time.  The  condition,  however,  upon  which  it  is 
to  be  acquired,  is  actual  enjoyment  of  the  right  without  inter- 
ruption. Here  there  has  been  no  enjoyment  of  a  right  for  the 
carriage  of  coals,  for  none  were  produced  upon  this  land  during 
that  period  until  very  recently. 

(Pabke,  B.  :  But  there  has  been  an  actual  enjoyment  during  that 
period  of  a  right  of  way  for  carts  and  carriages.) 

That  was  for  some  purposes  only,  and  it  never  could  be  the  inten- 
tion of  the  Act  that  the  enjoyment  of  a  right  of  way  for  some 
purposes  should  give  a  right  for  all.  As  to  the  general  law,  a  way 
can  only  be  claimed  by  prescription,  or  grant,  or  of  necessity  :  and 
in  the  case  of  a  grant,  or  prescription,  which  presupposes  a  grant, 
the  way  must  be  continued  according  to  the  extent  of  its  original 
creation,  without  prejudice  to  the  grantor :  Roll.  Abr.  894,  Howell 
V.  King  (i).  There  it  was  held  that  if  A.  has  a  way  from  B.  to  C, 
and  occupies  lands  beyond  C,  he  cannot  justify  using  the  way  to 
those  lands.  It  may  be  more  prejudicial  to  the  grantor  to  alter  the 
[  •254  ]  user,  than  to  alter  the  way  by  *extending  its  termination,  as  by 
converting  a  private  building  into  a  manufactory  and  using  it  for 
the  purpose  of  the  manufactory. 

(Parke,  B.  :  You  must  generalise  to  some  extent.  If  your  argu- 
ment is  to  be  taken  strictly,  it  must  be  confined  to  the  identical 
carriages  that  have  previously  been  used  upon  the  road,  and  would 
not  warrant  even  the  slightest  alteration  in  the  carriage  or  the 
loading,  or  the  purpose  for  which  it  was  used.) 

(1)  1  Mod.  191. 
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When  that  difficulty  is  arrived  at,  it  is  a  question  of  fact  for  the  Cowling 
jury,  but  here  it  must  be  considered  that  the  jury  have  negatived  hiooinson. 
the  right  to  use  the  way  for  the  carriage  of  coal.  To  support  this 
plea,  the  defendant  ought  to  have  shown  actual  enjoyment  of  the 
way  for  all  purposes  for  the  full  period  of  twenty  years,  which  he 
has  not  done.  The  pleas  under  the  statute  are  founded  upon 
actual  enjoyment.  They  cited  also  Bright  v.  Walker  (i)  and 
Monmouthshire  Canal  Company  v.  Harford  (2). 

Alexander  and  Wightman,  in  support  of  the  rule  : 

The  right  of  way  set  up  in  the  plea  was  distinctly  proved  by  the 
evidence.  The  declaration  charges  the  defendant  with  breaking 
and  entering  the  plaintiff's  close,  and  with  horses,  carts,  and 
carriages,  subverting  the  soil;  and  the  defendant  has  shown  by 
evidence  that  he  has  a  right  to  enter  the  close  with  horses,  carts, 
and  carriages.  The  evidence  showed  a  user  of  the  way  for  any 
purposes  for  which  it  was  wanted,  and  that  it  was  never  inter- 
rupted :  and  therefore  the  issue  was  proved  on  the  part  of  the 
defendant.  At  the  time  that  the  coal  was  raised,  sixty  or  seventy 
years  ago,  it  appeared  from  the  evidence,  that  Tildesley  consisted 
of  only  three  or  four  houses,  and  that  there  were  coal-mines 
nearer  to  Tildesley  than  this  property,  which  will  account  for  the 
coals  being  carried  in  a  contrary  direction  to  a  more  populous 
neighbourhood. 

(Parke,  B.  :  The  coals  were  raised  on  the  same  estate  in  respect 
of  which  the  *right  of  way  was  claimed.     Should  you  not  have       [  •255  ] 
asked  the  learned  Judge  to  submit  that  question  to  the  jury,  and 
urged  that  this  was  not  confined  to  a  right  for  particular  purposes 
only?) 

The  new  trial  was  applied  for  on  the  ground  that  the  learned  Judge 
had  not  submitted  that  question  to  the  jury.  In  this  case,  what 
would  have  been  proved  by  the  defendant  that  was  not  proved  by 
the  plaintiff?  It  was  proved  that  the  way  was  used  by  the  owners 
and  occupiers  of  the  defendant's  land,  whenever  and  for  whatever 
purposes  they  wanted  to  use  it.  If  it  was  necessary  to  prove  the 
user  of  the  way  for  every  specific  purpose  that  might  afterwards  be 
required,  no  way  could  be  supported.  It  would  be  a  manifest 
injustice  to  put  that  construction  on  the  statute  as  to  actual  user. 

(1)  40  B.  B.  536  (1  Cr.  M.  &  B.  217).         (2)  40  B.  B.  64«  (1  Cr.  M.  &  B.  614). 
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Cowling  (Lord  Abinoeb,  C.  B.  :  All  that  the  plaintiff  contends  is,  that  the 

HiQoiVsoN.    jury  are  to  infer  from  user  for  all  purposes  a  general  right,  or  from 
limited  user  a  limited  right. 

Parke,  B.  :  It  has  been  rather  conceded  than  proved,  that  the 
way  has  been  used  for  all  purposes  that  were  required.) 

In  Jackson  v.  Stacey^  it  is  expressly  assumed,  that  the  jury  had 
found  that  the  way  was  used  for  agricultural  purposes  only.  In 
Ballard  v.  Dyson,  Chambre,  J.,  was  of  opinion  against  the  other 
three  Judges. 

(Parke,  B.  :  To  apply  his  doctrine  in  the  present  case,  he  would 
say  that  it  was  evidence  to  be  left  to  the  jury  of  the  right  to  go 
with  carts  however  loaded.) 

Certainly.  In  Ilex  v.  Lyon  (i),  the  exception  was  distinctly  proved. 
Rex  V.  Marquis  of  Buckingham  is  manifestly  distinguishable.  Here 
there  is  no  locking  of  the  gate  against  any  thing  going  through. 
There  is,  therefore,  no  proof  of  any  interruption  to  the  right  of  way 
claimed  and  proved. 

Lord  Abingbr,  C.  B.  : 

I  do  not  give  any  opinion  upon  the  effect  of  the  evidence;  but  I 
should  certainly  say  that  it  is  not  a  necessary  inference  of  law, 
[  •256  ]  that  a  way  for  agricultural  *purposes  is  a  way  for  all  purposes,  but 
that  it  is  a  question  for  the  jury  in  each  particular  case,  to  be 
determined  upon  the  various  facts  established  in  each  case.  If 
a  way  has  been  used  for  several  purposes,  there  may  be  a  ground 
for  inferring  that  there  is  a  right  of  way  for  all  purposes  ;  but  if  the 
evidence  shows  a  user  for  one  purpose,  or  for  particular  purposes 
only,  an  inference  of  a  general  right  would  hardly  be  presumed.  I 
wish  to  say  nothing  as  to  the  inference  to  be  drawn  by  the  jury 
in  this  particular  case.  The  question  is  entirely  for  them  to 
determine  on  the  facts  submitted  to  them.  I  think  there  ought 
to  be  a  new  trial  on  payment  of  costs. 

Parke,  B.  : 

I  am  clearly  of  opinion  that  the  defendant  is  not  entitled  to 
succeed  on  the  question  as  to  the  new  assignment.  (He  then  stated 
the  plea.)  To  make  out  this  plea,  it  is  necessary  to  show  an  enjoy- 
ment of  the  way  generally  as  of  right,  for  the  period  during  which 

(1)  By.  &  Moo.  151. 
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the  plea  states  it  to  have  been  used ;  he  must  have  used  it  for      Cowling 

all  purposes  as  of  right ;  and  such  user,  for  all  purposes  for  which    higginson. 

it  was  wanted,  would  be  evidence  to  go  to  the  jury  of  a  general 

right.     Under  a  plea  of  prescription  of  a  way,  it  was  necessary  to 

show  a  user  of  it  for  all  purposes  time  out  of  mind,  according  to 

the  usual  terms  in  which  such  a  plea  is  pleaded.     If  it  is  shown 

that  the  defendant,  and  those  under  whom  he  claimed,  had  used  the 

way  whenever  they  had  required  it,  it  is  strong  evidence  to  show  that 

they  had  a  general  right  to  use  it  for  all  purposes,  and  from  which 

a  jury  might  infer  a  general  right.    In  this  particular  case,  I  think 

the  user  is  evidence  to  go  to  the  jury  that  the  defendant  had  a 

right  to  a  way  for  all  purposes  for  twenty  years.     As  to  the  effect 

of  such  evidence,  it  is  unnecessary  to  offer  any  opinion.     If  the 

way  is  confined  to  a  particular  purpose,  the  jury  ought  not  to 

extend  it,  but  if  it  is  proved  to  have  been  used  for  a  variety  of 

purposes,  then  they  might  be  warranted  in  finding  *a  way  for  all.       [  '257  ] 

You  must  generalise  to  some  extent,  and  whether  in  the  present 

case  to  the  extent  of  establishing  a  right  for  agricultural  purposes 

only,  is  a  question  for  the  jury. 

Rule  absolute  for  a  new  trials  on  payment  of  costs. 


THOMAS   AND  Others,  Assignees  of  Brown  and  isas. 

Pleas. 
[267] 


Cheetham,  Bankrupts,  v.  CONNELL.  excKo/ 

(4  Meeson  &  Welsby,  267—270;  S.  C.  1  H.  &  H.  189;  7  L.  J.  (N.  S.)  Ex.  306.)         ^^^' 


Declarations  of  a  person  in  insolvent  circumstances,  tending  to  show 
that  he  knew  of  his  insolvency,  are  admissible  in  evidence  to  prove  such 
knowledge,  provided  the  fact  of  his  insolvency  be  proved  aliunde, 

Semble,  that  the  fact  of  insolvency  should  be  proved  before  the  declarations 
are  offered  in  evidence. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiffs 
as  assignees,  and  upon  an  account  stated  with  them  as  such 
assignees^  At  the  trial  before  Coleridge,  J.,  at  the  last  Liverpool 
Assizes,  it  appeared  that  the  action  was  brought  to  recover  a  sum 
of  money  alleged  to  have  been  paid  by  Cheetham  to  the  defendant 
by  way  of  fraudulent  preference ;  and  before  any  evidence  had  been 
given  of  the  bankruptcy  or  insolvency,  a  witness  was  asked  what 
had  been  said  to  him  by  Cheetham,  in  November,  1836,  (the  fiat 
in  bankruptcy  having  been  issued  in  January,  1837),  with  reference 
to  a  debt  due  to  a  person  of  the  name  of  Maguire.     The  question 
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Thomas  was  objected  to,  on  the  ground  that  the  supposed  declaration  of 
CoNNELL.  Cheetham  was  not  connected  with  any  act  done  by  him,  and 
therefore  could  not  be  used ;  but  the  learned  Judge  overruled  the 
objection,  and  received  the  answer  as  evidence  that  Cheetham  was 
at  that  time  aware  of  the  insolvent  condition  of  himself  and  his 
partner,  and  intended  a  fraudulent  preference  in  the  payment 
afterwards  made  to  the  defendant.  The  jury,  under  his  Lordship's 
direction,  found  a  verdict  for  the  plaintiffs.  Sir  F.  Pollock,  in 
Easter  Term,  had  obtained  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  declaration  of  Cheetham, 

[  •268  ]  unaccompanied  *by  an  act  done  at  the  time,  ought  not  to  have 
been  received  in  evidence. 

Cresswtlly  Alexander,  and  Wightman,  now  showed  cause : 

The  declarations  of  Cheetham  were  admissible  to  show  that  he 
was  in  insolvent  circumstances,  and  that  he  knew  that  he  was  so, 
and  contemplated  bankruptcy,  in  order  to  make  out  that  this  was 
a  fraudulent  preference.  There  are  many  cases  where  similar 
declarations,  for  the  purpose  of  showing  motives  or  knowledge, 
have  been  received  :  Batanan  v.  Bailey  (l),  Ridley  v.  Gyde  (2),  Smith 
V.  Cramer  {2) y  Vacher  v.  Cocks  (4).  These  are  clear  authorities 
in  favour  of  the  admissibility  of  these  declarations.  In  all  cases  of 
fraudulent  preference,  the  material  question  is,  what  was  operating 
on  the  mind  of  the  bankrupt  at  the  time. 

IF.  H.  Watson  and  J.  Henderson,  in  support  of  the  rule  : 

The  declarations  were  not  admissible,  inasmuch  as  they  were 
not  accompanied  by  any  act  done  by  Cheetham.  In  Vacher  v.  Cocks, 
the  declarations  of  the  bankrupt  were  connected  with  the  payments 
in  point  of  time,  and  that  case  has  therefore  no  application.  In 
Abbott  V.  Pom/ret  (5),  the  defendants,  who  were  B.'s  bankers,  had 
discounted  for  B.  a  bill  payable  January  10th,  drawn  by  B.  and 
guaranteed  by  L. ;  on  the  3rd  January,  B.,  being  in  insolvent 
circumstances,  gave  L.  a  cheque  on  the  defendants  for  the  amount 
of  the  bill :  the  defendants,  on  receiving  the  cheque,  handed  the 
bill  over  to  L. ;  B.  became  bankrupt  on  the  9th  of  January ;  and 
it  was  held  that  his  assignees  could  not  sue  the  defendants  as 
having  receive*  the  amount  of  the  cheque  by  way  of  fraudulent 
preference. 

(1)  5  T.  R.  512.  (4)  35  R.  R.  257  (1  B.  &  Ad.  145 ; 

(2)  9 Bing. 349;  2 Moore&  Scott, 448.      Moo.  &  Mai.  353). 

(3)  1  Bing.  N.  C.  585;   1  Scott,  541-  ^5)  1  Bing.  N.  C.  462;  1  Scott,  470. 


VOL.  LI.]  1888.     EX.     4  MEE.  &  W.  268—270.  567 

(Parke,  B.  :  In  that  case  no  money  was  given  to  the  defendants ;      Thomas 
the  preference  was  made  to  L.)  Connkll. 

The  distinction  in  the  cases  is,  that  where  a  declaration  is  not 
*accompanied  by  an  act,  it  is  not  admissible.  In  Lees  v.  Marion  (i),  [  ♦269  ] 
it  was  held  that  the  declarations  of  a  bankrupt,  made  shortly  after 
an  absence,  are  not  admissible  to  prove  such  absence  an  act  of 
bankruptcy.  The  true  principle  is  laid  down  by  Lord  Dbnman, 
Ch.  J.,  in  delivering  the  judgment  of  the  Court  in  Peacock  v. 
Hari-is  (2),  that  a  contemporaneous  declaration  may  be  admissible 
as  part  of  a  transaction,  but  an  act  done  cannot  be  varied  o 
qualified  by  insulated  declarations  made  at  a  later  time. 

Lord  Abinger,  C.  B.  : 

If  the  declaration  of  the  bankrupt  had  stood  alone,  and  without 
connexion  with  the  other  evidence  in  the  case,  such  a  declaration 
would  not  be  admissible;  but,  coupled  with  the  subsequent 
evidence,  the  fact  of  insolvency  at  the  time  being  established,  the 
declaration  of  the  bankrupt  was,  I  think,  admissible  for  the 
purpose  of  showing  that  he  knew  of  his  insolvency.  Then,  whether 
there  was  suflBcient  evidence  of  a  fraudulent  preference,  was  a 
question  for  the  jury. 

Parke,  B.  : 

I  concur  in  thinking  that  this  rule  ought  to  be  discharged.  I 
very  much  doubt,  however,  whether  the  statement  made  by  the 
bankrupt  was  properly  admissible  at  that  particular  stage  of  the 
cause  in  which  it  was  offered.  I  have  always  understood  the 
general  rule  to  be,  that  a  verbal  statement  is  not  receivable  in 
evidence,  unless  made  at  or  about  the  time  of  an  act  done,  and  in 
order  to  explain  that  act ;  as  for  instance,  if  it  is  offered  to  explain 
a  person's  absence  from  home,  and  is  made  just  before  or  just 
after  his  departure.  But,  on  the  other  hand,  if  a  fact  be  proved 
aliunde,  it  is  clear  that  a  particular  person's  knowledge  of  that  fact 
may  be  proved  by  his  declaration,  as  was  the  case  in  Vacher  v. 
Cocks.  And  under  the  impression  that  such  evidence  was 
admissible  after  proof  of  the  *fact  to  which  it  related,  I  postponed  [  ♦270  ] 
the  reception  of  such  declaration,  in  a  cause  of  Craven  v.  Halliley, 
tried  by  me  at  York,  until  after  the  fact  was  proved.  And  this 
I  think  would  be  the  correct  course  in  all  cases  of  the  sort.     But, 

(1)  1  Moo.  &  Itob.  210.  (2)  5  Ad,  &  El.  45^, 
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Thomas      taking  the  declarations  in  conjunction  with  the  other  evidence,  as 
CoNNELL.     we  now  must,  it  cannot  be  said  to  be  inadmissible. 

BoLLAND,  B.  concurred. 

GURNEY,  B. : 

It  is  perfectly  clear,  that  at  a  later  stage  of  the  cause  at  least, 

this  would  have  been  good  evidence.     Then,  if  coupled  with  the 

acts  that  were  afterwards  proved,  it  is  clearly  evidence  that  the 

party  knew  of  his  then  state  of  insolvency. 

Rule  discharged. 


1888.  SCAEFE  V.  MOKGAN(l). 

Ih^h.  of       (4  Meeson  &  Welsby,  270—285  ;  S.  0.  1  H.  &  H.  .292  ;  7  L.  J.  (N.  S.)  Ex.  324 ; 

Pleas,  2  Jur.  569.) 

r  270  1 

L         J  S.  sent  a  mare  to  M.,  a  fanner,  to  be  covered  by  a  stallion  belonging  to 

him.     The  mare  was  taken  to  M.'s  stables  and  covered  accordingly,  upon  a 

Sunday.    The  charge  for  covering  not  being  paid,  M.  detained  the  mare. 

A  demand  of  her  was  afterwards  made,  but  M.  refused  to  deliver  her, 

claiming  a  lien  not  only  for  the  charge  on  that  occasion,  but  for  a  general 

balance  due  to  him  on  another  account :  Held,  first,  that  M.  was  entitled 

to  a  specific  lien  on  the  mare  for  the  charge  for  covering  her : 

Secondly,  that  the  claim  made  by  M.  to  retain  the  mare  for  the  general 
balance  was  not  a  waiver  of  his  lien  for  the  charge  on  the  particular 
occasion,  and  did  not  dispense  with  the  necessity  of  a  tender  of  that  sum. 

Thirdly,  that  such  a  contract  was  not  void  within  29  Car.  11.  c.  7,  s.  1, 
on  the  gi'ound  of  its  having  been  made  and  executed  on  a  Sunday,  it  not 
being  made  by  M.  in  the  exercise  of  his  ordinary  calling ;  but  that  even  if 
it  were,  the  contract  having  been  executed,  the  lien  attached. 

Trover  for  a  mare.  Pleas,  first,  not  guilty;  secondly,  that  the 
mare  was  not  the  property  of  the  plaintiff.  At  the  trial  before 
Parke,  B.,  at  the  last  Assizes  for  the  county  of  Suffolk,  it  appeared 
that  the  mare  in  question  had  been  sent  on  more  than  one  occasion 
to  the  premises  of  the  defendant,  who  was  a  farmer,  to  be  covered 
by  a  stallion  belonging  to  him,  and  the  charge  of  lis.  for  the  last 
occasion  not  having  been  paid,  the  defendant  refused  on  demand 
to  deliver  up  the  mare,  claiming  a  lien  not  only  for  the  lis.,  but  for 
[  •271  ]  a  further  sum  amounting  altogether  *to  91.  Is.  ^d.,  for  covering 
other  mares  belonging  to  the  plaintiff,  and  including  also  a  small 
I  sum  for  poor-rates ;  on  which  demand  and  refusal,  the  plaintiff,  with- 

out making  any  tender  of  the  lis.,  brought  the  present  action.      It 
also  appeared  in  evidence  that  the  contract  in  question  was  made 

(I)  Cited  in  judgment  of  the  Court      L.  R.  4  Q.  B.  309,  481,  3S  L.  J.  Q.  B. 
of  Appeal  in  Tai/lor  v.  Chester  (1869)      225,  228.— R,  0, 
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and  executed  on  a  Sunday.    The  learned  Judge,  on  these  facts  being       scarps 

proved,  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  25Z.,      morgan. 

the  value  of  the  mare,  giving  liberty  to  the  defendant  to  move  to 

enter  a  nonsuit  on  the  three  following  points,  which  were  raised  at 

the  trial :  First,  whether  this  was  a  case  in  which  any  lien  would 

exist  at  all ;  secondly,  if  it  could,  whether  the  defendant  had  waived 

his  lien  for  this  particular  charge  by  insisting  on  payment  of  his 

whole  demand ;   and  thirdly,  whether  this  contract,  being  made 

and  executed  on  a  Sunday,  was  void  by  the  statute  29  Car.  II,  c.  7. 

BylcB  having,  in  Easter  Term,  obtained  a  rule  nisi  accordingly, 

Kelly  and  Gunning  showed  cause : 

Even  admitting,  for  the  sake  of  argument,  that  a  lien  did 
exist  in  this  case,  the  defendant,  by  claiming  to  detain  the  mare 
for  the  whole  balance  due,  has  lost  his  lien,  and  waived  his  right 
to  a  tender  of  the  smaller  sum  in  respect  of  which  a  lien  could 
be  supported.  Where  a  party  claims  to  retain  goods,  because  he 
insists  on  payment  of  a  larger  sum  than  is  due,  or  on  a  different 
ground  from  that  of  lien,  no  tender  is  necessary ;  by  so  doing  he 
dispenses  with  the  necessity  of  a  tender.  In  Boardvian  v.  Sill  (i), 
which  was  trover  for  some  brandy  which  lay  in  the  defendant's 
cellar,  and  which,  when  demanded,  he  had  refused  to  deliver  up, 
saying  it  was  his  own  property ;  and  it  appeared  that  at  that  time 
certain  warehouse  rent  was  due  to  the  defendant  on  account  of  the 
brandy,  of  which  no  tender  had  been  made  ;  Lord  Ellbnborough 
was  of  opinion  that,  as  the  brandy  had  been  *detained  on  a  [  •272  ] 
different  ground,  and  as  no  demand  of  warehouse  rent  had  been 
made,  the  defendant  must  be  taken  to  have  waived  his  lien.  So, 
in  Knight  v.  Harnson  (2),  where  the  plaintiff  brought  trover  for 
100  pieces  of  calico  ;  it  appeared  that  the  defendant  was  a 
commission  agent  at  Manchester,  and  bought,  as  agent  of 
Moravia  &  Co.,  London,  of  the  plaintiffs  at  Manchester,  1,500 
pieces  of  calico,  to  be  paid  for  by  a  bill  drawn  by  the  plaintiff  on 
Moravia  &  Co.  These  were  delivered  to  the  defendant  on  the 
2nd  of  October;  on  the  4th  of  October,  Moravia  &  Co.  stopped 
payment;  the  plaintiffs  applied  to  the  defendant  for  the  goods 
then  in  his  hands,  and  the  defendant,  at  first,  promised  to  return 
them,  they  not  having  been  drawn  for,  but  he  afterwards  said  he 
would  not  deliver  them,  as  it  was  doubtful  whether  he  could  safely 

(1)  1  Camp.  410,  n.  reported  in  Saunders  on   Plead,  and 

(2)  MS.  case  iu  K.  B.  10  Dec.  1823,      Evid.  641. 
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scABFE  do  80.  The  plaintiffs  obtained  an  order  on  Moravia  &  Co.,  and 
Morgan,  showed  the  order  to  the  defendant,  on  which  he  said  he  would 
not  give  up  the  goods  until  Moravia  &  Co.  had  paid  his  general 
balance,  the  amount  of  which  he  did  not  state.  The  plaintiflfs 
demanded  the  goods  and  tendered  an  indemnity,  but  the  defendant 
refused  to  accept  it.  It  was  contended  for  the  defendant,  first, 
that  he  had  a  general  lien  for  his  whole  balance ;  secondly,  that 
he  had  a  lien  for  49/.  the  amount  of  expenses  incurred  by  him 
in  getting  the  goods  glazed :  but  Abbott,  Ch.  J.,  said — '*  He  has 
no  lien  for  his  general  balance  as  against  the  plaintiff,  as,  at  the 
time  of  the  demand,  he  insisted  on  having  his  general  balance, 
and  did  not  name  his  particular  lien,  but  made  too  large  a  claim  : 
he  is  precluded  from  setting  it  up  now,  for  if  he  had  relied  upon 
that  now,  it  is  most  probable  the  plaintiff  would  have  paid  it; 
and  as  I  have  no  doubt,  I  will  not  reserve  the  point."  That 
reasoning  is  most  satisfactory ;  for  had  the  bailee  claimed  only 
[  ♦273  ]       the  sum  really  due,  the  bailor  might  have  paid  *it. 

(Parke,  B.  :  Must  you  not  make  it  out  that  this  amounted  to 
a  waiver  of  the  lien  ?  On  the  plea  of  not  possessed,  according  to 
the  decision  of  the  Court  of  Common  Pleas  in  Given  v.  Knight  (i), 
the  right  of  lien  being  shown,  the  defendant  is  entitled  to  hold 
possession  till  he  has  been  repaid  the  amount  of  his  lien,  and  he 
does  not  waive  his  lien  by  omitting  to  mention  it.  Here  the  sum 
demanded  includes  the  11«.,  in  respect  of  which  he  had  a  lien  on 
the  mare.  How  do  you  make  it  out  that  he  means  to  waive  the 
tender  of  that  sum  ? 

Aldbrson,  B.  :  Suppose  I  claim  a  lien  for  sum  A  and  sum  B, 
and  refuse  to  give  up  the  chattel  till  you  pay  both  those  sums, 
and  you  are  willing  to  pay  me  sum  A  but  not  sum  B,  do  I  waive 
the  tender  of  sum  A  ?  A  demand  in  an  action,  of  20/.,  does  not 
dispense  with  a  tender  of  lOi. ;  then  why  should  this  demand  of 
the  whole  balance  of  9/.  7«.  4^rf.  dispense  with  the  necessity  of 
tendering  the  smaller  sum  of  lis,  ?) 

The  case  of  Ayling  v.  Williams  (2)  shows  that  it  is  not  necessary  to 
tender  the  smaller  sum. 

(Alderson,  B.  :  That  case  is  no  authority :  all  that  the  learned 

(1)  44  R.  R.  649  (4  Biog.  N.  C.  54  ;  (2)  5  Car.  &  P.  399. 

6  Scott,  307). 
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Judge  there  says  is,  that  if  the  case  had  turned  on  the  question      Soabve 
of  tender,  he  would  have  given  the  defendant  liberty  to  move.  Mobqak. 

BoLLAND,  B. :  This  question  was  a  good  deal   discussed  in   the 
case  of  Green  v.  Fanner  (i).) 

The  cases  show  that  where  a  party  insists  on  a  lien  on  a  particular 
ground,  he  must  stand  or  fall  by  the  mode  in  which  he  claims  it ; 
and  unless  he  can  support  his  right  to  the  full  extent  which  he 
has  set  up,  he  loses  his  right  to  do  so. 

(Aldbbson,  B.  :  It  is  easy  to  say  that  there  is  a  general  course  of 
decisions,  but  you  cite  only  two  cases,  which  are  distinguishable.) 

The  question  is  not  whether  it  is  a  waiver  of  the  lien,  but  a  waiver 

of  the  tender  of  the  smaller  sum.    Unless  the  defendant  establishes 

a  right  of  detainer  for  the  sum  of  91.  Is.  4^d.,  he  dispenses  with 

*the  tender  of  the  sum   of  11«.   due  for  the  covering  on   that       [  *274  ] 

particular  occasion. 

Then,  secondly,  this  contract  was  void,  because  made  and 
executed  on  a  Sunday,  it  being  in  the  ordinary  calling  of  the 
defendant,  within  the  statute  29  Car.  II.  c.  7,  s.  1.  That  statute 
enacts,  '*  that  no  tradesman,  artificer,  workman,  labourer,  or  other 
person  shall  do  or  exercise  any  work  by  labour,  business,  or  work 
of  their  ordinary  callings  upon  the  Lord's  day  or  any  part  thereof." 
The  defendant  was  gaining  a  livelihood  partly  by  this  means. 
The  using  the  horse  in  this  manner,  and  sending  him  round  the 
country  for  the  purpose,  is  quite  as  much  within  the  statute  as  the 
trade  of  a  horse-dealer  or  a  carrier.  Here  the  defendant  states  on 
the  printed  card  which  he  circulates,  that  the  horse  will  be  at 
home  on  Sundays.  In  Ex  }mrte  Middleton  (2),  the  driver  of  a  van, 
travelling  to  and  from  London  and  York,  was  held  to  be  a  carrier 
within  the  meaning  of*  the  statute  3  Car.  I.  c.  4,  and  liable  to  be 
convicted  in  the  penalty  of  20«.  for  travelling  on  the  Lord's  day. 
The  Act  has  always  received  a  liberal  construction,  being  for  the 
better  observance  of  the  Lord's  day. 

(Parke,  B.  :  This  is  an  executed  contract ;  if  it  had  been  an 
executory  contract  it  might  be  otherwise ;  I  do  not  say  it  is  so ; 
but  where  a  contract  is  executed,  then  the  property  passes.) 

(1)  4  Burr.  2214.  (2)  27  B.  R.  312  (3  B.  &  C.  164). 
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scARPB  Lastly,  with  respect  to  the  general  question  of  lien.  There  are  no 
Morgan,  direct  authorities  to  show  that  a  lien  exists  under  such  circum- 
stances; and  as  actions  for  services  like  the  present  have  been 
brought  from  time  immemorial,  and  precedents  of  declarations 
in  such  actions  are  to  be  found  in  all  the  books  of  pleading,  it  is 
a  strong  argument  against  the  existence  of  such  a  right,  that  no 
cases  of  lien  are  to  be  found.  It  is  a  principle  in  the  doctrine 
of  lien,  that  the  party  must  have  a  right  to  retain  possession  of 
[  *275]  the  thing  on  *  which  the  lien  is  to  arise;  and  for  that  reason  it 
is  that  a  livery  stable  keeper  has  no  lien :  Judson  v.  Etheridge  (i) ; 
because  in  that  case  it  is  of  the  essence  of  the  contract  that  the 
bailor  is  to  have  possession  of  the  horse  whenever  he  requires  it. 
In  the  present  case,  it  appears  from  the  defendant's  card,  that  the 
horse  was  advertised  to  attend  during  the  season  at  particular 
places,  on  certain  specified  days;  and  if  the  groom  had  a  right 
to  detain  the  mares  when  the  stipulated  fees  had  not  been  paid, 
it  would  be  most  inconvenient,  as  he  must  take  them  along  with  him. 

(Parkb,  B.  :  There  is  one  difl&culty  which  occurs  to  us,  which 
is  this,  if  there  be  a  lien,  who  is  to  feed  the  animal  whilst  it 
continues?  This  diifers  from  the  case  of  a  trainer  or  an  innkeeper; 
the  former  undertakes  to  feed  the  horse  as  part  of  the  contract, 
and  the  claim  of  an  innkeeper  to  a  lien  rests  on  a  foundation 
peculiar  to  itself,  viz.  because  he  is  bound  to  receive  the  guest  and 
his  horse. 

Aldebson,  B.  :  In  a  case  like  the  present,  it  would  be  damnosa 
hcereditas,  because  the  party  would  be  obliged  to  keep  the  mare 
without  being  able  to  use  her.) 

That  creates  another  difficulty,  for  if  there  be  a  lien,  there  must 
be  a  right  not  only  to  detain  the  animal,  but  to  insist  on  the 
amount  of  the  keep  during  the  time  she  is  detained :  but  that  can 
scarcely  be  contended.  The  case  of  Sevan  v.  Waters  (2),  where 
Best,  Gh.  J.,  held  that  a  trainer  had  a  lien  on  a  race-horse  for 
his  charge  in  keeping  and  training  him,  may  be  relied  upon  by 
the  defendant,  but  that,  it  must  be  observed,  was  only  a  Nisi  Prius 
decision,  and  was  put  upon  the  ground,  that  where  the  bailee  has 
expended  labour  and  skill  in  the  improvement  of  the  subject 
delivered  to  him,  he  has  a  lien  for  his  charge.    A  training  groom 

(1)  Cr.  &  M.  743 ;  3  Tyr.  954.  (2)  33  B.  E.  692  (3  Car.  &  P.  520 ; 

Moo.  &  Mai.  235). 
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expends  his  personal  labour  and  time  in  the  improvement  of  the       scarfe 
animal  delivered  to  him,  but  it  may  be  doubted  whether  even  he      morgan. 
has  a  lien:  Jacobs  v.  Latour{i).     In  the  present  case,  no  *labour       [  *276  ] 
is  necessarily  expended  on  the  part  of  the  defendant,  and  it  is  not 
necessary  that  the  animal  should  be  delivered  into  the  defendant's 
possession ;  and  a  lien  only  arises  where  possession  is  to  be  given. 
It  was  here  only  accidental  that  the    mare    was    sent    to    the 
defendant's  stable,  because  the  horse  was  at  home  on  a  Sunday. 

(Aldbrson,  B.  :  It  may  be  very  doubtful  whether  the  trainer 
would  not  be  considered  to  be  in  the  situation  of  the  livery  stable 
keeper,  if  by  the  contract  he  is  to  allow  the  owner  to  run  the 
horse.) 

It  seems  to  be  doubtful  whether  a  farrier  has  a  lien  on  a  horse 
for  shoeing  him;  it  is  so  said  arguendo  in  Miispratt  v.  Gregory  (2), 
but  in  Rmhforth  v.  Hadfield  (3),  Lord  Ellenborough,  in  speaking 
of  liens,  says,  **  growing  liens  are  always  to  be  looked  at  with 
jealousy,  and  require  stronger  proof.  They  are  encroachments 
upon  the  common  law.  If  they  are  encouraged,  the  practice  will 
be  extending  to  other  traders  and  other  matters.  The  farrier  will 
be  claiming  a  lien  upon  a  horse  sent  to  him  to  be  shod.  Carriages 
and  other  things  which  require  frequent  repair  will  be  detained 
on  the  same  claim  ;  and  there  is  no  saying  where  it  is  to  stop. 
It  is  not  for  the  convenience  of  the  public,  that  these  liens  should 
be  extended  further  than  they  are  already  established  by  law." 

Byles  and  O'MaUey,  contra,  were  directed  by  the  Court  to 
confine  themselves  to  the  last  point,  as  to  the  lien : 

Although  there  is  no  decision  to  be  found  in  point  on  this 
particular  subject,  yet  there  are  many  cases  analogous,  the 
principle  of  which  is  applicable  to  the  present.  In  the  case  of  The 
Hostler  (4),  it  is  said  that  the  innkeeper  is  not  bound  to  deliver  the 
horse  till  the  owner  has  defrayed  the  charge  for  his  horse,  nor  the 
tailor  until  he  is  paid  for  the  making  of  a  coat.  In  Bevan  v.  Waters, 
it  was  held  that  the  trainer  of  a  race-horse  had  a  lien.  What 
was  said  by  Lord  Ellenborough  in  Rushforth  v.  Hadfield  cannot 
be  *taken  to  be  law.  His  observations  are  only  dicta  at  most,  [  ♦277  ] 
and  he  there  ridicules  the  idea  of  a  person  who  repairs  a  carriage 

(1)  5  Bing.  130;  2  Moore  &  Payne,  (3)  8  R.  11.  520  (6  East,  519;  7  East, 
201.                                                                  224). 

(2)  46  R.  E.  435  (1  M.  &  W.  633).  (4)  Yelv.  67. 
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ScARFB  claiming  a  lien  for  bo  doing,  although  it  is  well  established  that 
MoBGAN.  such  a  claim  can  be  sustained.  In  a  case  tried  before  Pabke,  B.» 
at  Guildhall,  where  there  was  a  claim  of  lien  in  respect  of  repairs 
done  to  a  carriage,  some  of  which  had  been  ordered  and  some  not ; 
it  was  objected,  that  as  the  party  had  set  up  an  undivided  claim 
for  both,  instead  of  severing  them,  he  had  thereby  lost  his  right ; 
but  the  learned  Judge  held  otherwise ;  and  though  the  point  was 
reserved,  no  motion  was  afterwards  made  upon  it. 

(Parke,  B.  :  I  have  referred  to  my  notes,  and  find  that  the  point 
did  arise,  and  was  disposed  of  as  stated.  The  name  of  the  case 
was  Green  v.  ShewelL) 

In  Kirkman  v.  Shawcross  (i),  Lord  Kbnyon  says:  "In  every  case 
that  has  occurred,  and  in  which  the  question  of  liens  has  arisen, 
it  has  been  the  universal  wish  of  the  Courts  at  all  times  to  extend 
the  lien  as  far  as  possible.  In  those  which  came  before  Lord 
Mansfield,  he  thought  that  justice  required  it ;  but  he  sometimes 
found  that  the  rules  of  law  were  against  it,  and  therefore  he 
submitted,  because  in  those  cases  the  rigid  rules  of  law  were 
against  the  lien."  In  Jacobs  v.  Latour{2),  Best,  Ch.  J.,  says: 
*'  As  between  debtor  and  creditor,  the  doctrine  of  lien  is  so 
equitable  that  it  cannot  be  favoured  too  much."  In  Chase  v. 
We8tmore(s)f  the  principle  was  laid  down  that  wherever  value 
is  communicated  to  a  chattel  by  the  labour  of  the  party  to  whose 
possession  it  is  entrusted  for  that  purpose,  a  lien  is  thereby  created. 
The  doctrine  till  then  had  been  that  no  lien  existed  where  a 
specific  price  was  agreed  upon  for  the  work  to  be  done,  but  all 
the  authorities  which  had  previously  sustained  that  position  were 
there  overruled.  If  any  value  is  communicated,  it  is  unimportant 
that  it  was  not  through  any  immediate  application  of  skill  or 
t  *278  ]  labour  to  the  chattel  (though  *even  that  was  not  wanting  in  the 
present  case),  for  instances  may  be  cited  where  a  lien  has  been 
held  to  exist  though  no  work  is  done  upon  the  chattel,  as  in  the 
case  of  warehouse  room  :  Eex  v.  Humphery  (4) :  and  so  it  is  in  the 
case  of  wharfage.  Those  cases  depend  on  the  principle  that  where 
value  is  communicated  to  an  article  a  lien  is  created.  In  the  case 
of  the  wharfinger,  there  is  no  act  of  labour. 

(Alderson,  B.  :  How  do  you  say  that  value  is  communicated  in 

(1)  3  R.  E.  103  (6  T.  E.  14).  (3)  17  E.  E.  301  (5  M.  &  S.  ISO). 

(2)  5  Bing.  132.  (4)  29  E.  E.  783  (M*CleL  &  Y.  173). 
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the  case  of  the  wharfinger?     The  chattel  does  not  become  more       Scabpe 
valuable,   ubicunqm  sit.      The   case  of  a  wharfinger  proves  too      morgan. 
much-^that  is  the  case  of  a  general  lien.    It  is  quite  clear  that 
the  increase  of  value  would  not  give  the  party  a  general  lien.    A 
lien  may  be  created  by  contract,  and  it  may  arise  either  out  of  an 
express  contract,  or  a  contract  by  the  custom  of  the  trade.) 

In  the  case  of  a  wharfinger,  the  article  is  more  valuable  for  being 
landed  by  means  of  the  wharf ;  on  the  same  principle  that  goods 
coming  from  abroad,  or  from  a  distance,  are  more  valuable  for 
being  imported  or  carried  ;  and  the  general  lien  which  wharfingers 
have  includes  a  particular  lien.  But,  independently  of  the  mere 
communication  of  value,  there  was,  in  the  present  case,  a  positive 
application  of  skill  and  labour.  Perhaps  the  decision  in  Chapman 
V.  AlUn  (i),  that  an  agistor  had  no  lien,  may  be  considered  as  an 
authority  against  the  defendant ;  but  that  was  an  extrajudicial 
decision,  and  may  have  proceeded  on  the  ground  that  the  price 
was  fixed;  and  whatever  pretext  there  may  formerly  have  been 
for  such  a  doctrine,  it  was  overruled  in  Chase  v.  Westmore. 
Chapman  v.  Allen  may  also  perhaps  be  supported  on  the  ground 
that  a  lien  on  the  milch  kine  there  sent  to  agist,  would  have  been 
inconsistent  with  the  object  of  the  bailment.  There  is  no  other 
authority  to  show  that  there  can  be  no  lien  for  agistment;  and 
whenever  that  question  arises,  it  will  probably  be  found  that  there 
may  be.  Then  a  diSiculty  was  suggested  as  to  the  feeding  of  the 
mare  *during  the  time  she  is  detained ;  but  that  is  nothing  more  [  *279  ] 
than  applies  to  the  case  of  any  other  chattel,  for  the  bailee  is 
bound  to  take  care  of  it  whilst  in  his  custody.  The  bailee  must 
feed  the  mare  at  his  own  expense;  and  that  may  account  for  claims 
of  this  description  not  being  usually  made.  The  feeding  of  the 
animal  is  analogous  to  the  preservation  of  any  other  chattel 
detained  under  similar  circumstances ;  as  in  the  case  of  corn,  the 
bailee  is  bound  to  protect  it  from  injury  from  the  weather,  or 
from  perishing  or  deteriorating  from  other  causes.  So  in  a  case 
which  strongly  resembles  the  present,  of  a  horse  being  taken 
damage  feasant  and  put  into  a  pound  covert,  the  distrainor  is 
bound  to  feed  him  whilst  there  at  his  own  expense  and  without 
satisfaction  for  it,  (Co.  Litt.  47  b),  though  at  common  law  it  is 
otherwise  in  a  pound  overt  (2). 

(1)  Cro.  Car.  271.  every  case  by  statute  12  &  13  Vict. 

(2)  But  provision  is  now  made  in      c.  92,  s.  5. — E.  C. 
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ScARFK       Parke,  B.  : 

V. 

MoHGAN.  With  respect  to  the  principal  point  in  this  case,  (which  has  been 

very  well  argued  on  both  sides,)  as  to  the  right  of  lien  on  a  mare 
for  the  expense  of  covering,  we  will  take  time  to  consider  our 
judgment;  but,  assuming  that  there  was  a  lien,  the  Court  have 
no  diflSculty  as  to  the  other  two  points.  As  to  the  first  point 
argued  by  Mr.  Kelly,  the  Court  are  unanimous  in  considering  that 
if  the  defendant  had  a  lien,  he  did  not  waive  it  under  the  circum- 
stances of  this  case,  by  claiming  to  hold  the  mare  not  merely  for 
the  expense  of  covering  her,  but  also  for  the  expense  of  covering 
other  mares  belonging  to  the  same  plaintiff,  and  also  for  some 
payments  made  in  respect  of  poor-rates  which  he  had  against  him. 
The  only  way  in  which  such  a  proposition  could  be  established, 
would  be  to  show  that  the  defendant  had  agreed  to  waive  the  lien, 
or  that  he  had  agreed  to  waive  the  necessity  of  a  tender  of  the 
minor  sum  claimed  to  be  due:  Looking  at  the  mode  in  which  he 
made  the  claim,  and  at  the  ground  on  which  he  considered  it  to  be 
made,  I  think  it  is  clear  he  has  not  waived  the  lien,  or  excused  the 

[  •280  ]  necessity  of  making  a  tender ;  *for  when  the  demand  was  made, 
he  said,  "  I  have  a  general  account  with  you,  on  which  a  balance 
is  due  to  me  of  so  much,"  and  part  of  it  was,  particularly,  a  charge 
of  lis,  for  covering  this  mare.  The  cases  referred  to  by  Mr.  Kelly 
seem  to  be  distinguishable  from  the  present.  In  the  case  of 
Boardvian  v.  Sill,  the  defendant  did  not  mention  his  lien  at  all, 
but  claimed  to  hold  the  goods  on  the  ground  of  a  right  of  property 
in  them,  and  did  not  set  up  any  claim  of  lien  at  all.  In  Knight  v. 
Harrison,  the  ground  of  refusal  was,  that  the  right  of  property  was 
in  another  person  as  to  the  goods  in  question,  and  that  he  had 
a  general  lien  for  expenses  on  those  goods.  Neither  of  those  two 
cases  appears  to  me  to  apply  to  the  present.  In  this  case  it  would 
be  strange  to  say  that  the  defendant  meant  to  waive  his  lien  of  the 
11a.,  when  that  was  one  of  the  things  he  said  he  would  hold  the 
mare  for,  and  it  would  be  equally  strange  to  say  that  he  meant  to 
excuse  the  tender  of  that  sum,  when  no  tender  was  made  of  any 
sum  at  all.  I  do  not  mean  to  say  that  such  circumstances  may 
not  occur  as  would  amount  to  the  waiver  of  a  lien,  and  of  the 
tender,  but  that  a  great  deal  more  must  have  passed  than  was 
proved  to  have  passed  on  the  present  occasion.  If  he  had  said, 
**  You  need  not  trouble  yourself  to  make  a  tender  of  the  sum  for 
which  I  have  a  lien,  and  I  shall  claim  to  hold  the  mare  for  it,"  the 
plaintiff  would  then  be  in  the  same  situation  as  if  a  tender  had 
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been  made;  but  we  think  the  defendant  cannot  be  deprived  Scarfe 
of  his  right  of  holding  the  property  on  which  he  had  a  mohoan. 
lien,  by  any  thing  that  has  passed  on  the  present  occasion. 
Then^  as  to  the  other  objection,  that  this  was  an  illegal  contract, 
on  the  ground  of  its  having  been  made  on  a  Sunday ;  we  are  of 
opinion  that  this  is  not  a  case  within  the  statute  29  Gar.  XL  c.  7, 
which  only  had  in  its  contemplation  the  case  of  persons  exercising 
trades,  &c.  on  that  day,  and  not  one  like  the  present,  where  the 
defendant,  in  the  ordinary  calling  of  a  farmer,  happens  to  be  in 
possession  of  a  stallion  *occasionally  covering  mares :  that  does  [  '281  ] 
not  appear  to  me  to  be  exercising  any  trade,  or  to  be  the  case  of 
a  person  practising  his  ordinary  calling.  But  independently  of 
that  consideration,  this  is  not  the  case  of  an  executory  contract ; 
both  parties  were  in  pari  delicto — it  is  one  which  has  been  executed, 
and  the  consideration  given ;  and  although  in  the  former  case  the 
law  would  not  assist  one  to  recover  against  the  other,  yet  if  the 
contract  is  executed,  and  a  property  either  special  or  general  has 
passed  thereby,  the  property  must  remain;  and  on  that  ground 
also,  this  lien  would  be  supported,  though  it  were  or  might  have 
been  illegal  to  have  performed  this  operation  on  a  Sunday.  It 
seems  to  me,  however,  that  it  was  not  so :  there  is  nothing  like 
a  trade,  and  no  direct  dealing  on  a  Sunday.  The  only  point,  there- 
fore, now  to  be  determined,  is,  whether  the  defendant  had  any  lien 
at  all  of  this  description ;  and  upon  that  we  will  take  time  to  consider. 

BOLLAND,  B. : 

I  am  of  the  same  opinion  in  this  case  as  my  brother  Parke,  as 
to  these  two  points ;  and  I  confess  I  have  a  very  strong  opinion 
in  favour  of  the  defendant  on  the  other. 

Alderson,  B.  : 

Upon  the  two  points  on  which  the  Court  has  given  judgment, 
I  entirely  concur.  It  seems  to  me  a  monstrous  proposition,  to 
say  that  a  party  who  claims  in  respect  of  two  sums  to  detain  a 
mare,  is  to  be  supposed  to  have  waived  his  right  to  detain  her  as  to 
one.  The  more  natural  conclusion  is,  that  the  defendant  intended 
to  act  upon  both ;  if  so,  and  if  the  other  party  is  informed  of 
that,  it  then  became  his  duty  to  consider  whether  he  would  tender 
one  or  the  other;  and  with  respect  to  the  observation  that  has 
been  cited  as  having  fallen  from  Lord  Tenterden,  that  if  the 
defendant  had  given  notice,  the  plaintiff  would  have  paid,  an 
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soABFK  equally  strong  observation  appears  to  arise  the  other  way;  for 
MoBGAN.  probably  had  the  plaintiff  said,  **I  tender  you  this  sum,  which 
[  •282  ]  I  admit  I  am  bound  to  pay,"  it  might  *cau8e  the  defendant  ta 
reflect  whether  he  really  had  a  right  to  detain  the  mare  as  to  the 
other.  It  seems  to  me  you  cannot  say,  that  because  the  party 
claims  more  than  it  may  be  ultimately  found  he  had  a  right  to,  he 
would  not  have  a  right  to  a  tender  of  the  sum  which  the  other 
ought  to  pay. 

GuRNEY,  B.,  concurred. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  on  the  principal  point  was  delivered 
in  this  Term  by — 

Parke,  B.  : 

The  Court  have  already  disposed  of  two  questions  argued  in  this 
case.  The  first,  whether  the  defendant's  lien  on  the  plaintiff^s 
mare,  if  it  existed,  was  waived  by  a  claim  to  retain  her,  not  merely 
for  the  amount  due  on  the  particular  occasion,  but  also  on  others, 
as  well  as  for  a  debt  of  a  different  kind.  The  second,  whether  the 
circumstance,  that  the  transaction  occurred  on  a  Sunday,  rendered 
the  lien  invalid.  We  expressed  our  opinion  on  the  first  point,  that 
there  was  no  waiver  of  the  lien,  nor  any  dispensation  with  the 
tender  of  the  amount  due  on  that  occasion;  and  on  the  second, 
that  this  was  not  a  transaction  in  the  course  of  the  ordinary  calling 
of  the  defendant:  and  if  it  was,  that  still  the  lien  would  exist, 
because  the  contract  was  executed,  and  the  special  property  had 
passed  by  the  delivery  of  the  mare  to  the  defendant,  and  the 
maxim  would  apply,  in  imri  delicto  potior  est  conditio  possidentis. 

The  only  remaining  question,  upon  which  the  Court  reserved  ita 
opinion,  is,  whether  the  defendant  is  entitled  to  a  specific  lien  on 
the  animal  the  subject  of  the  action.  The  jury  have  foimd  that 
it  was  delivered  into  his  possession  for  the  purpose  mentioned ; 
that  the  sum  is  still  due;  and  that  the  mare  remained  in  the 
defendant's  possession  after  the  claim  had  arisen  and  was  due. 
[  •283  ]  The  case  is  new  in  its  circumstances,  but  must  be  *governed  by 

these  general  principles  which  are  to  be  collected  from  the  other 
cases  in  our  books. 

The  principle  seems  to  be  well  laid  down  in  Bevan  v.  Waters^  by 
Lord  Chief  Justice  Best,  that  where  a  bailee  has  expended  his 
labour  and  skill  in  the  improvement  of  a  chattel  delivered  to  him,. 
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he  has  a  lien  for  his  charge  in  that  respect.  Thus,  the  artificer  to  Scarfe 
whom  the  goods  are  delivered  for  the  purpose  of  being  worked  up  morgan. 
into  form;  or  the  farrier  by  whose  skill  the  animal  is  cured  of 
a  disease ;  or  the  horse-breaker  by  whose  skill  he  is  rendered 
manageable,  have  liens  on  the  chattels  in  respect  of  their  charges. 
And  all  such  specific  liens,  being  consistent  with  the  principles  of 
natural  equity,  are  favoured  by  the  law,  which  is  construed  liberally 
in  such  cases. 

This,  then,  being  the  principle,  let  us  see  whether  this  case  falls 
within  it ;  and  we  think  it  does.  The  object  is  that  the  mare  may 
be  made  more  valuable  by  proving  in  foal.  She  is  delivered  to  the 
defendant,  that  she  may  by  his  skill  and  labour,  and  the  use  of  his 
stallion  for  that  object,  be  made  so ;  and  we  think,  therefore,  that 
it  is  a  case  which  falls  within  the  principle  of  those  cited  in 
argument. 

But  there  is  another  difficulty  which,  unless  answered,  would 
prevent  the  lien  from  taking  effect.  It  is  clear  that,  even  in  such 
cases,  if  the  nature  of  the  contract  applicable  to  such  skill  or 
labour  be  inconsistent  with  the  lien,  that  the  latter,  which  is  but 
a  stipulation  annexed  impliedly  to  the  contract,  cannot  exist. 
Prior  to  the  case  of  Chase  v.  Westmore,  the  general  opinion  had 
been  that  there  could  be  no  lien  where  there  was  any  express 
contract  at  all.  That  case,  however,  decided,  that  where  there  was 
an  express  contract,  but  containing  no  stipulation  inconsistent  with 
the  lien,  it  might  still  exist.  In  the  case  of  the  livery  *stable  [  *284  ] 
keeper  there  is  such  an  inconsistency,  because,  by  the  nature  of  the 
contract  itself,  the  possession  is  to  be  redelivered  to  the  owner 
whenever  he  may  require  it.  In  fact,  that  falls  within  the 
principle  of  the  time  of  payment  being,  by  the  contract  itself, 
postponed  to  a  period  after  the  redelivery  of  the  chattel.  The 
doubt  as  to  the  case  of  the  trainer,  in  Jacobs  v.  Latour  (i),  turns  on 
this.  There  the  question  is,  whether  in  the  contract  for  training, 
there  is  a  stipulation  for  the  redelivery  of  the  horse  trained  for  the 
purpose  of  racing.  So,  again,  if  a  time  be  fixed  for  the  payment — 
for  there  the  lien  is  inconsistent  with  the  right  of  intermediate 
redehvery. 

This  case,  however,  presents  no  such  difficulty — there  does  not 
appear  here  any  such  inconsistency.  The  mare  is  delivered  for  the 
purpose  of  being  covered,  and  for  a  specific  price  to  be  paid  for  it. 
In  this  there  is  nothing  inconsistent  with  the  implied  condition 

(1)  5  Bing.  130. 
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[  •285  ] 


that  the  defendant  shall  detain  her  till  payment.  And  on  the 
contrary,  according  to  Cowper  v.  Andrews  (i),  cited  in  Chase  v. 
Westmore,  the  word  "  for  '*  works  by  condition  precedent  in  all 
personal  contracts,  as,  if  I  sell  you  my  horse  for  ten  pounds,  you 
shall  not  take  my  horse  except  you  pay  the  ten  pounds. 

So  that,  in  this  case,  the  lien  is  more  consistent  with  this 
contract  than  the  denial  of  it. 

It  occurred  to  us  in  the  course  of  the  discussion,  which  was  very 
ably  conducted  on  both  sides,  that  there  was  a  difficulty  arising 
out  of  the  circumstances  that  this  being  a  living  chattel,  might 
become  expensive  to  the  detainer,  and  that  the  allowance  of  such  a 
lien  would  raise  questions  as  to  who  was  liable  to  feed  it  inter- 
mediately. But  Mr.  Byles  answered  this  difficulty  satisfactorily, 
by  referring  us  to  the  analogous  case  of  a  distress  kept  in  a  pound 
covert,  where  he  who  distrains  is  compellable  to  take  *reasonable 
care  of  the  chattel  distrained,  whether  living  or  inanimate,  and  to 
the  case  of  a  lien  upon  corn,  which  requires  some  labour  and 
expense  in  the  proper  custody  of  it. 

Other  cases  were  cited  in  the  argument,  but  they  were  cases 
of  general  lien,  which  clearly  turn  upon  contract  or  usage  of  trade, 
in  which  he  who  seeks  to  establish  such  contract  or  usage  ultra  the 
general  law,  is  held  to  strict  proof  of  the  exception  on  which  he 
relies.     These  are  w^holly  distinguishable  from  this  case. 

Upon  the  whole,  we  think  this  lien  exists,  aad  judgment  must  be 

for  the  defendant. 

Ride  absolute  to  enter  a  nonsuit. 


1838. 
Ej-ch.  of 

PlfO*, 

[285] 


MCDONALD  V.  JOPLING. 

(4  Meeson  &  Welsby,  285—294 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  220 ;  2  Jur.  790.) 

Where  a  seaman  who  has  signed  the  articles  of  agreement  required  by 
5  &6  Will.  IV.  c.  19(2),  absolutely  quits  the  ship,  without  any  cf/ftmiM 
rerertendi,  after  her  arrival  and  being  moored  at  her  port  of  delivery,  but 
before  her  cargo  has  been  discharged,  he  does  not  thereby  incur  a  total 
forfeiture  of  his  wages  within  the  9th  section  of  that  statute,  but  only  of  a 
month's  wages  under  the  7th  section. 

Assumpsit  to  recover  28/.  17a.  6d.  for  wages  due  for  service  on 
board  a  certain  ship  belonging  to  the  defendants. 

Pleas,  first,  the  general  issue :  secondly,  that  the  said  service  of 
the  plaintiff  in  the  declaration  mentioned,  was  by  him  done  and 

(1)  Hob.  41.  Act,  1894  (57  &  58  Vict.  c.  60),  sects. 

(2)  See  now  the  Merchant  Shipping      159,  221.— B.  C. 
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performed  under  and  by  virtue  of  a  certain  agreement  in  writing  M'Donald 
made,  to  wit,  on  the  14th  of  August,  a.d.  1836,  pursuant  to  the  jopliko. 
direction  of  an  Act  of  Parliament  passed  in  the  fifth  and  sixth 
years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
being  an  Act  to  amend  and  consolidate  the  laws  relating  to  the 
merchant  seamen  of  the  United  Kingdom,  and  for  forming  and 
maintaining  a  register  of  all  the  seamen  engaged  in  that  service, 
between  William  Gladson,  the  master  of  the  said  ship  in  the 
declaration  mentioned,  being  a  ship  called  Chrystdl,  of  the  port  of 
Newcastle,  and  of  the  burden  of  264  tons,  and  the  several  persons 
whose  names  are  subscribed  to  that  agreement;  and  whereby  it 
was  *agreed  by  and  on  the  part  of  the  said  persons,  and  they  [  •286  ] 
severally  thereby  engaged  to  serve  on  board  the  said  ship  in 
their  several  capacities  against  their  respective  names  expressed, 
in  a  voyage  from  the  port  of  London  to  Cardiff,  and  thence  to  the 
port  of  Palermo  in  Sicily,  and  back  to  a  port  of  delivery  in  the 
United  Kingdom;  and  the  said  crew  further  engaged  to  conduct 
themselves  in  an  orderly,  faithful,  honest,  careful,  and  sober 
manner,  and  to  be  at  all  times  diligent  in  their  respective  duties 
and  stations,  and  to  be  obedient  to  the  lawful  command  of  the 
said  master  in  every  thing  relating  to  the  said  ship  and  the 
materials,  stores,  and  cargo  thereof,  whether  on  board  such  ship, 
in  boats,  or  on  shore,  and  should  not  on  any  account  or  pretence 
whatever  go  out  of  or  quit  the  said  ship  by  day  or  night,  wathout 
leave  being  first  obtained  of  the  master  or  commanding  officer  on 
board.  In  consideration  of  which  services  to  be  duly,  honestly, 
carefully,  and  faithfully  performed,  the  said  master  did  thereby 
promise  and  agree  to  pay  to  the  said  crew  by  way  of  compensation 
or  wages,  the  amount  against  their  names  respectively  expressed ; 
and  in  witness  thereof  the  said  parties  thereto  subscribed  their 
names  on  the  days  against  their  respective  signatures  mentioned, 
as  by  the  said  agreement,  reference  being  thereto  had,  will  more 
fully  appear ;  and  the  defendant  further  says,  that  the  said  agree- 
ment specified  what  monthly  or  other  w^ages  such  of  the  said 
seamen  was  to  be  paid,  the  capacity  in  which  he  was  to  act,  and 
the  nature  of  the  voyage  in  which  the  said  ship  was  intended  to 
be  employed ;  and  the  said  agreement  contained  the  day  of  the 
month  and  year  in  which  the  same  was  made,  and  the  same  was 
signed  by  the  master  in  the  first  instance,  and  by  the  said 
seamen  respectively  at  the  port  or  place  where  such  seamen  were 
respectively  shipped ;   and  the  said  agreement  was  in  the  form,  and 
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M*DoNALD  contained  true  entries  under  their  respective  heads  of  the  several 
jopLiKo.  particulars  set  forth,  in  the  said  schedule  to  the  said  statute 
[  'ss?  ]  annexed  and  *marked  A,  so  far  as  the  same  could  be  ascertained ; 
and  the  defendant  further  says,  that  the  plaintiff,  to  wit,  on  the 
said  14th  of  August,  in  the  year  of  our  Lord  1836,  subscribed  and 
signed  his  name  and  became  a  party  to  the  said  agreement  to 
serve  on  board  the  said  ship  in  the  said  voyage,  in  the  capacity 
of  a  mate,  and  that  capacity  was  expressed  against  his  name  so 
subscribed  as  aforesaid,  at  the  wages  therein  and  thereby  specified 
of  52.  for  each  and  every  calendar  month;  and  the  defendant 
further  says,  that  after  the  making  of  the  said  agreement,  to  wit, 
on  the  15th  of  September,  in  the  year  of  our  Lord  1886,  the  said 
ship  left  her  first  port  of  clearance,  and  sailed  and  proceeded  on 
her  said  voyage  in  the  said  agreement  mentioned ;  and  that  after- 
wards, and  before  the  period  for  which  the  plaintiff  so  agreed  to 
serve  was  completed,  and  after  the  said  ship's  arrival  at  her  port 
of  delivery,  and  before  her  cargo  had  been  discharged,  to  wit,  at 
the  port  of  Liverpool,  in  the  United  Kingdom,  to  wit,  on  the  4th  of 
February,  in  the  year  of  our  Lord  1887,  the  plaintiff  did,  wilfully 
and  without  the  leave  and  permission  of  the  defendant  or  the  said 
master,  or  other  person  in  command  of  the  said  ship,  and  without 
any  previous  discharge,  absolutely  desert  the  said  ship  to  which 
he  so  belonged  as  aforesaid,  and  the  circumstances  attending  such 
desertion  were  then,  at  the  time,  entered  in  the  log-book  of  the 
said  ship,  and  certified  by  the  signature  of  the  said  master,  and 
the  said  desertion  was  then  treated  by  the  master  of  the  said  ship 
as  an  absolute  one,  whereby,  and  according  to  the  said  statute,  he 
forfeited  to  the  defendant,  the  owner  of  the  said  ship,  his  said 
wages  or  salary  to  which  he  might  otherwise  have  been  entitled ; 
and  the  defendant  further  saith,  that  the  service  of  the  plaintiff 
was  not  done  otherwise  than  under  and  by  virtue  of  the  said 
agreement  and  in  the  said  voyage :  and  this  the  defendant  is 
ready  to  verify  &c. 
[  ♦288  ]  The  third  plea  was  pleaded  only  to  the  sum  of  5Z.,  *parcel  of  the 

said  sum  of  281.  lis.  Sd,,  and  was  in  the  same  terms  as  the  second, 
except  that,  instead  of  stating  that  the  plaintiff  absolutely  deserted 
the  ship,  it  alleged  that  ''he  did  wilfully  &c.  quit  the  said  ship  to 
which  he  so  belonged  as  aforesaid,  and  remained  quit  and  absent 
therefrom  for  a  long  time,  to  wit,  three  days  then  next  following," 
SiC.  The  plaintiff  replied  to  the  second  plea,  that  he  did  not 
absolutely  desert  the  said  ship,  in  manner  and  form  as  in  that 
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plea  alleged,  on  which  issue  was  joined ;   and  as  to  the  51.  to  which     McDonald 
the  third  plea  was  pleaded,  he  entered  a  nolle  prosequi.  Joplino. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Assizes  for  North- 
umberland, the  facts  stated  in  the  second  plea  having  been  proved 
on  behalf  of  the  defendant,  a  verdict  was  found  for  him  on  that 
issue.  In  Easter  Term,  S.  Temple  obtained  a  rule  nisi  to  enter  the 
judgment  for  the  plaintiff  non  obstante  veredicto^  on  the  ground 
that  the  quitting  of  the  ship  by  the  plaintiff,  as  stated  in  the  plea, 
after  her  arrival  and  before  the  discharge  of  the  cargo,  was  not 
a  desertion  under  sect.  9  of  stat.  5  &  6  Will.  IV.  c.  19,  which 
worked  a  total  forfeiture  of  the  wages,  but  was  an  offence  con- 
templated by  section  7,  punishable  by  loss  of  one  month's 
wages  only. 

[After  argument,  the  Court  took  time  for  consideration.] 

On  the  following  day,  the  judgment  of  the  Court  was  delivered  by       C  ^93  ] 

Lord  Abinger,  C.  B. 

This  was  a  motion  for  judgment  non  obstante  veredicto,  and  the 
question  turned  upon  the  construction  of  the  5  ife  6  Will.  IV.  c.  19, 
intituled,  ''An  Act  to  amend  and  consolidate  the  laws  relating  to 
merchant  seamen,"  &c.  The  action  was  indebitatus  assumpsit  for 
wages,  and  the  second  plea  was  as  follows:  (His  Lordship  here 
stated  the  plea.)  Upon  the  construction  of  the  9th  section  of  this 
statute,  it  was  contended  on  one  side,  that  an  absolute  quitting  of 
the  ship  by  a  mariner,  without  any  intention  of  returning,  at  any 
period  before  the  final  *delivery  of  the  cargo,  incurred  a  forfeiture  [  *294  J 
of  all  his  wages ;  on  the  other  hand,  it  was  argued  that  this  clause, 
with  reference  to  others,  only  contemplated  the  case  of  desertion 
either  before  sailing,  or  during  the  stay  of  the  vessel  in  foreign 
parts,  but  not  a  desertion  after  the  arrival  at  the  place  of  destina- 
tion ;  and  reference  was  made  to  the  7th  section,  where  a  particular 
kind  of  desertion  is  specially  provided  for.  (His  Lordship  read 
the  7th  section.)  This  clause  expressly  provides  for  the  case  of 
quitting  the  ship  under  circumstances  like  the  present,  and  imposes 
the  penalty  of  the  loss  of  a  month's  wages ;  and  although  the  plea 
makes  use  of  the  term  "desertion,"  to  describe  the  case  provided 
for  by  the  9th  section,  it  is  our  duty  to  construe  the  Act  so  as  not 
to  defeat  the  provision  which  appears  to  be  made  in  the  7th  section 
for  the  case  in  question,  if  we  can  put  such  a  construction  upon  it 
as  will  render  the  two  clauses  consistent ;   and  in  order  to  do  so. 
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M*  Donald 
r. 

JOPLING. 


the  9th  section  may  be  considered  as  applying  to  the  case  of  the 

desertion  of  a  ship  whilst  in  foreign  parts,  and  before  her  arrival 

at  her  port  of  delivery;    and  the  7th  section  as  applying  to  the 

quitting  of  a  ship  after  her  arrival  in  her  port  of  delivery,  but 

before  the  discharge  of  her  cargo.     This  is  the  construction  which 

is  sought  to  be  put  on  this  Act  by  the  plaintiff's  counsel,  and 

which  we  think  the  more  reasonable ;   and  consequently,  although 

the  plaintiff  has  forfeited  a  month's  wages  by  quitting  the  vessel 

in  the  manner  stated,  the   balance  he  is   still  entitled  to,  and 

judgment  non  obstante  veredicto  must  be  entered  for  the  amount. 

It  is  a  case  of  considerable  importance,  and  the  point  being  upon 

the  record,  the  party  may  bring  a  writ  of  error  if  he  is  dissatisfied 

with  our  judgment.  _  ,     ,    , 

Rule  absolute. 


1838. 

Exch,  of 
Pleas. 

[  295] 


CHANTEE  V.  LEESE,  CUSSONS,  and  DIGGLE  (1). 

(4  Meeson  &  Welsby,  295—312  ;  S.  C.  1  H.  &  H.  224 ;  8  L.  J.  (X.  S.)  Ex.  58 ; 
aflfd.  in  Ex.  Ch.  5  M.  &  W.  698;  S.  G.  9  L.  J.  (N.  S.)  Ex.  327.) 

By  agreement,  not  under  seal,  between  the  plaintiff  and  A.,  B.,  and  C, 
of  the  one  part,  and  the  defendants,  of  the  other  part,  reciting  that  the 
plaintiff  had  obtained  a  patent  for  an  improvement  in  furnaces,  and  was 
solely  interested  in  another  patent  invention  ;  that  the  plaintiff  and  A.  had 
obtained  a  patent  for  another  invention,  the  plaintiff  and  B.,  for  another, 
and  the  plaintiff  and  C,  for  another;  it  was  agreed  between  the  said 
parties,  that,  for  the  considerations  therein  mentioned,  it  should  be  lawful 
for  the  defendants  exclusively  to  use,  manufacture,  and  sell  any  or  all  of 
the  said  patent  inventions,  within  certain  limits,  during  the  continuance  of 
the  several  patents,  on  certain  terms,  viz.  that  an  office  and  warehouse 
should  be  prepared  for  the  sale  of  articles  connected  with  the  inventions, 
and  that  books  of  account  of  the  sale  of  each  of  the  inventions  should  be 
kept  there  by  the  defendants,  and  be  open  at  all  times  to  the  inspection  of 
the  parties  thereto  of  the  first  part;  that  the  defendants  should  pay  to  the 
plaintiff  400/.  a-year  as  a  consideration  for  the  license  for  the  sale,  &c.,  of 
all  the  aforesaid  patents,  and  that  such  sum  should  be  charged  as  a  pay- 
ment by  the  defendants  in  their  books  of  account ;  that  they  should  pay  A. 
a  certain  rateable  sum  on  all  machines  used,  &c.,  on  his  patent  principle ; 
that  they  should  also  pay  the  plaintiff  a  moiety  of  the  net  profit  to  arise 
from  all  the  said  inventions  (except  those  in  which  B.  and  C.  were 
interested) ;  to  the  plaintiff  and  B.  two-thirds  of  the  net  profit  to  arise 
from  theirs ;  and  to  the  plaintiff  and  C.  two-thirds  of  the  net  profit  to  arise 
from  theirs  :  and  it  was  agreed  that  either  of  the  parties  might  determine 
the  agreement  at  the  end  of  five,  seven,  or  ten  years.  In  an  action  on  this 
agreement,  by  the  plaintiff  alone,  to  recover  a  half  yearly  payment  of  the 
400/.,  the  defendants  set  out  the  plaintiff's  patent  for  the  improvement 
in  furnaces,  and  pleaded  that  it  was  not  at  the  time  of  the  grant  a  new 


(1)  Distinguished  by  the  judgment 
of  the  CouHT  in  JJall  v.  Condtr  (1857) 
2  C.  B.  (N.  S.)  22,  26  L.  J.  C.  P.  138. 


143  (affirmed  in  Ex.  Ch.  2  C.  B.  (X.  S.) 
53,  26  L.  J.  C.  P.  288).— E.  C. 
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invention  as  to  the  public  use  thereof  in  England,  whereby  the  grant  was      Chanter 
void,  which  the  plaintiff,  at  the  time  of  the  making  of  the  agreement,  well  «?. 

knew :  Held,  on  demurrer,  that  the  plea  was  a  bar  to  the  action.  Lbbse. 

Held,  also,  that  the  declaration  was  bad  on  the  ground  of  variance,  as 
it  stated  the  agreement  to  be  made  between  the  plaintiff  and  defendants, 
whereas  there  were  other  parties  to  it  of  the  first  part  besides  the  plaintiff. 

Semhle,  that  the  action  ought  to  have  been  jointly  brought  by  all  the 
parties  to  the  agreement  of  the  first  part. 

Assumpsit.  The  declaration  stated,  that  by  a  certain  memo- 
randum of  agreement,  made  the  25th  day  of  February,  1836, 
between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the 
other  part;  reciting,  that  by  a  certain  agreement  bearing  date 
the  6th  day  of  September,  1838,  between  the  plaintiff  and  the 
defendant  George  Cussons,  the  plaintiff  did  agree  with  the  said 
defendant  George  Cussons  for  the  sale  of  Wittey's  Patent  Furnace, 
such  patent  being  then  vested  in  the  plaintiff,  in  a  certain  district 
therein  specified ;  and  also  that  the  plaintiff  had  since  obtained  his 
Majesty's  letters  patent  for  an  improvement  in  furnaces,  and  the 
plaintiff  and  John  M'Curdy  had  obtained  a  patent  for  an  improve- 
ment in  generating  steam,  and  the  plaintiff  and  John  Ingledew  a 
patent  for  a  metallic  wheel  and  revolving  axle ;  and  that  the  plaintiff 
was  also  solely  interested  in  a  patent  for  a  new  mode  of  abstracting 
heat  from  steam,  vapour,  or  other  fluids;  and  that  the  plaintiff 
and  John  Gray  had  obtained  a  patent  for  an  *improved  furnace  [  *296  ] 
applicable  to  locomotive  engines:  it  was  thereby  agreed  between 
the  said  parties,  that  for  the  considerations  therein  mentioned, 
it  should  be  lawful  for  them  the  defendants  exclusively  to  use, 
manufacture,  sell,  and  dispose  of  any  or  all  the  aforesaid  patent 
inventions  within  the  whole  of  the  county  of  Lancaster,  (except 
the  town  and  parish  of  Liverpool  and  a  circuit  of  ten  miles  there- 
from), and  also  within  such  part  of  the  county  of  Chester  as  were 
within  ten  miles  of  Manchester  Exchange,  and  not  elsewhere, 
during  the  continuance  of  the  said  several  letters  patent  respec- 
tively, subject  to  determination  as  thereinafter  mentioned,  on 
certain  terms,  (that  is  to  say) :  that  an  office  and  warehouse  at 
Manchester  aforesaid,  for  the  sale  and  disposal  of  stoves,  pipes, 
and  all  articles  connected  with  the  aforesaid  patents,  should  be 
immediately  prepared  by  the  defendants,  and  that  books  of  account 
of  the  sale  of  each  of  the  said  inventions  should  be  kept  by  the 
defendants,  and  that  such  books  should  be  open  at  all  times,  at 
such  office  in  Manchester,  for  the  inspection  of  the  said  parties 
thereto  of  the  first  part;  that  the  defendants  should  pay  to  the 
plaintiff  the  sum   of  400Z.  per  annum,  during  the  existence   of 
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Chanter  the  said  agreement,  by  half-yearly  payments,  on  the  20th  day 
Lebse.  ot  December  and  the  20th  day  of  June  in  every  year,  the  first 
payment  to  be  made  on  the  20th  day  of  June  then  next  ensuing, 
as  a  consideration  for  the  aforesaid  license  for  the  sale,  use,  and 
manufacture  of  all  the  aforesaid  patents,  and  for  the  power  of 
granting  licenses  to  other  persons  for  the  same  purpose,  in  the 
aforesaid  district:  and  it  was  further  agreed,  that  the  aforesaid 
half-yearly  payments  to  the  plaintiff  should  be  charged  as  a 
payment  by  the  defendants  in  their  books  of  account:  and  that 
the  defendants  should  also  pay  to  the  said  John  M'Curdy  the 
sum  of  five  shillings  per  horse-power  for  all  boilers  or  steam 
generators  on  Mr.  M'Curdy's  patent  principle,  which  should  be 
used,  manufactured,  sold,  or  erected  by  them,  being  the  said 
[  '297  ]  John  M'Curdy's  *proportion  of  profit  of  the  said  patent  boiler 
or  steam  generator,  calculating  ten  superficial  feet  of  surface 
per  horse-power,  and  on  all  boilers  not  applied  to  steam  engines, 
the  sum  of  five  per  cent,  on  the  manufacturer's  charge  for  such 
boilers ;  and  that  such  last-mentioned  payments  should  be  charged 
as  such  in  the  books  of  account ;  and  the  defendant  should  also, 
as  a  consideration  for  the  aforesaid  license,  pay  to  the  plaintiff  one 
moiety  of  the  net  profits  after  the  payments  aforesaid,  and  all  other 
payments  and  expenses,  to  arise  from  Wittey's  patent  furnace  and 
Chanter's  improved  furnace,  and  from  Chanter's  and  Wittey's  patent 
for  abstracting  heat  from  vapour  and  other  fluids,  and  from  M'Curdy's 
boiler;  and  to  the  said  plaintiff  and  John  Ingledew  two-thirds  of 
such  net  profit  to  arise  from  the  sale  of  Ingledew's  patent  wheel  and 
revolving  axle ;  and  to  the  said  plaintiff  and  John  Gray,  two-thirds 
«  of  such  net  profits  to  arise  from  Chanter  and  Gray's  recent  patent 
furnace  applicable  to  locomotive  boilers :  and  it  was  further  agreed, 
that  if  the  said  parties  thereto,  or  either  of  them,  should  be 
desirous  to  put  an  end  to  the  said  agreement,  they  should  be  at 
liberty  so  to  do,  at  the  expiration  of  five,  seven,  or  ten  years  from 
the  date  thereof,  by  giving  unto  the  other  party  six  calendar  months' 
previous  notice  in  writing,  and  in  that  case  the  said  agreement, 
from  and  after  the  expiration  of  such  notice,  should  cease  and  be 
void.  The  declaration  then  averred  mutual  promises,  and  alleged  as 
a  breach  the  non-payment  of  200i.,  being  a  half-yearly  payment  of 
the  said  sum  of  4002.,  to  be  paid  by  the  defendants  to  the  plaintiff 
for  the  half  year  ending  the  20th  of  June,  1887.  There  was  also 
a  count  on  an  account  stated. 

Pleas,  first,  non  assumpaerunt :    secondly,  that  the  letters  patent 
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in  and  for  the  said  supposed  improvement  in  furnaces,  in  the  first  Chanter 
count  of  the  declaration  mentioned,  were  and  are  letters  patent,  le^e. 
bearing  date  at  Westminster,  the  2nd  *day  of  September,  in  the  [  *'^^^  J 
5th  year  of  Will.  IV.,  (the  letters  patent  were  then  set  forth  at 
length) ;  and  the  defendants  further  say,  that  the  said  supposed 
improvement  in  furnaces  in  the  first  count  and  in  the  said  letters 
patent  mentioned,  was  not  at  the  time  of  the  petition  in  the  said 
letters  patent  mentioned,  or  of  the  said  Boyal  grant,  a  new  inven- 
tion as  to  the  public  use  and  exercise  thereof  in  England,  contrary 
to  the  form  and  effect  of  the  said  letters  patent,  and  of  the  statute 
in  such  case  made  and  provided ;  whereby  the  said  letters  patent, 
at  the  time  of  the  granting  thereof,  were  and  are  void  and  of  none 
effect ;  all  which  the  plaintiff,  before  and  at  the  time  of  the  making 
of  the  said  memorandum  of  agreement  in  the  first  count  mentioned, 
well  knew.  Verification.  The  defendants  pleaded,  thirdly,  that  the 
said  letters  patent  for  the  said'  supposed  improvement  in  furnaces 
in  the  first  count  mentioned,  were  and  are  the  said  letters  patent 
in  the  last  plea  mentioned  and  described;  and  that  the  said 
supposed  improvement  in  furnaces  was  not  invented  or  found 
out  by  the  plaintiff,  as  in  the  said  letters  patent  mentioned, 
contrary  &c. ;  whereby  the  said  letters  patent,  at  the  time  of 
the  granting  thereof,  were  and  are  void  and  of  none  effect ;  all 
which  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
said  memorandum  of  agreement  on  the  first  count  mentioned, 
well  knew.    Verification. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred  specially 
to  the  second  and  third,  assigning  the  same  causes  of  demurrer  to 
each ;  viz.  that  the  plea  contains  matter  which,  if  true,  constituted 
an  answer  or  defence  to  part  only  of  the  cause  of  action  in  the 
first  count,  in  this,  to  wit,  that  the  promise  to  the  defendant  in 
the  first  count  was  made  in  consideration' of  the  right  and  liberty 
to  use  and  vend  the  whole  of  the  patent  inventions  in  the  said 
agreement  in  the  first  count  mentioned  and  set  forth;  whereas 
the  defendants  in  and  by  their  plea  attempt  to  avoid  the  agreement 
upon  the  allegation  of  matter  which,  *if  true,  tends  to  invalidate  [  *299  ] 
one  only  of  the  said  patents,  and  therefore  to  avoid  only  part  of 
the  consideration  for  the  promise  of  the  defendants  in  the  first 
count  mentioned;  and  the  plea  does  not  show  or  contain  any 
matter  in  denial,  or  in  confession  and  avoidance,  of  the  residue 
of  the  cause  of  action,  or  consideration  for  the  promise  of  the 
defendants  in  the  first  count  mentioned;    and    that   the    issue 
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Chanter  tendered  in  the  plea  is  immaterial.  Joinder  in  demurrer.  The 
Leesk.  points  of  argument  stated  on  the  defendants'  part  were,  that  the 
objections  taken  by  the  plaintiff  to  the  pleas  are  not  well  founded, 
and  that  the  first  count  is  bad,  because  it  states  an  executory 
agreement  only,  and  does  not  show  that  the  defendants  enjoyed 
the  license  therein  mentioned,  or  any  other  ground  for  claiming 
the  payment  therein  mentioned. 

The  cause  was  taken  down  for  trial,  on  the  issue  joined  on  the 
first  plea,  at  the  last  Liverpool  Assizes,  before  Coleridge,  J.  The 
agreement  of  the  25th  of  February,  1836,  being  put  in,  appeared 
to  be  substantially  in  the  terms  set  forth  in  the  declaration, 
excepting  that  the  parties  to  it  of  the  first  part  were  the  plaintiff, 
M'Curdy,  Ingledew,  and  Gray,  and  not  the  plaintiff  alone,  as 
alleged  in  the  declaration.  It  was  accordingly  objected  for  the 
defendants,  first,  that  there  was  a  variance  by  reason  of  the  names 
of  all  the  contracting  parties  not  being  set  out  in  the  declaration ; 
and  secondly,  that  the  action  ought  to  have  been  brought  by  the 
above-mentioned  four  persons  jointly,  instead  of  by  the  plaintiff 
alone.  In  order  to  obviate  the  former  objection,  the  plaintiff's 
counsel  applied  to  the  learned  Judge  to  amend  the  record,  so  as 
to  make  the  declaration  correspond  with  the  agreement,  but  this 
the  learned  Judge  was  disinclined  to  do,  as  there  was  a  demurrer 
upon  the  record.  He  afterwards  directed  the  jury  to  find  specially 
under  the  24th  section  of  3  &  4  Will.  IV.  c.  42  (i),  that  the  agreement 
[  •300  ]  *put  in  was  made  by  the  defendants,  in  order  that  the  plaintiff 
might  apply  to  the  Court  under  that  statute. 

In  Easter  Term,  a  rule  was  obtained  to  show  cause  why  judg- 
ment should  not  be  given  to  the  plaintiff  under  the  above  statute ; 
and  the  Court  directed  that  this  rule  should  come  on  for  argument 
at  the  same  time  as  the  demurrer.  In  the  present  Term,  the  whole 
case  was  accordingly  argued  by 

Cleashiiy  for  the  plaintiff : 

I.  The  special  pleas  constitute  no  answer  in  point  of  law  to  the 
declaration.  First,  they  do  not  disclose  any  failure  of  considera- 
tion. All  that  is  stated  in  the  agreement  in  reference  to  the 
plaintiff's  invention  for  the  improvement  of  furnaces,  is,  that 
the  plaintiff  had  obtained* a  patent  for  it;  there  is  no  warranty 
that  this  patent  invention  is  a  good  one;   and  the  principle  of 

(1)  Repealed,  as  to  Supreme  Court,  by  44  &  45  Yict.  c.  59,  s.  3.  See  now 
R.  S.  C.  Ord.  XXVIII.  r.  1.— E.  C. 
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caveat  emptor  must  apply.  It  is  not  disputed  that  all  the  letters  Chanter 
patent  have  been  duly  obtained,  and  are  subsisting  as  such,  and  leese. 
have  not  been  avoided.  The  defendants,  therefore,  have  all  they 
have  contracted  for,  viz.  the  exclusive  use  of  those  patents  within 
the  limits  agreed  on.  There  is  nothing  stated  in  the  pleas  which 
is  tantamount  to  ah  eviction.  It  is  like  a  case  between  landlord 
and  tenant,  where  the  tenant,  if  he  seeks  to  avoid  the  contract 
of  demise,  must  show,  not  only  that  the  landlord  had  not  what 
he  professed  to  demise,  but  also  that  he,  the  tenant,  has  been 
evicted.  The  pleas  do  not  show  any  fraud :  they  allege,  indeed, 
that  the  patent  was  void  within  the  knowledge  of  the  plaintiff,  but 
they  do  not  allege  it  as  fraud,  and  non  constat  but  that  the 
defendants  were  also  cognisant  of  the  invalidity.  In  Boivman  v. 
Tat/h)r{i),  the  declaration  stated,  that  by  indenture,  which  recited 
that  the  plaintiff  had  invented  certain  improvements  in  the  con- 
struction of  looms,  and  had  obtained  letters  patent  for  *such  [  *30i  ] 
invention,  and  had  agreed  with  the  defendants  to  let  them  use 
the  said  invention  for  a  part  of  the  ter^n  granted  by  the  letters 
patent,  in  consideration  of  certain  covenants,  &c.,  the  plaintiff 
covenanted  to  permit  the  defendants  to  use  and  have  the  benefit 
of  such  invention  and  patent,  and  the  defendants,  in  consideration 
of  the  grant,  &c.,  covenanted  to  perform  the  agreement  on  their 
part ;  and  assigned  a  breach  for  non-performance  of  such  covenant. 
The  defendants  pleaded,  as  here,  that  the  supposed  invention  in 
the  declaration  mentioned  was  not  nor  is  a  new  invention,  and 
that  the  plaintiff  was  not  the  first  or  true  inventor  of  the  improve- 
ments in  the  indenture  mentioned.  The  Court  held,  on  general 
demurrer,  that  the  defendants  were  estopped  by  the  recital  in  their 
deed  from  contradicting  the  fact  that  the  plaintiff  had  invented  the 
improvements,  in  the  sense  in  which  the  deed  alleged  him  to  have 
done  so ;  and  that  if  the  pleas  were  intended  merely  to  allege  that 
the  plaintiff  was  not  the  sole  inventor,  or  that  the  invention  had 
been  made  long  before  the  grant  of  the  patent,  they  were  no 
answer  to  the  action.  That  case  is  not  directly  in  point,  because 
there  the  license  was  under  seal,  and  there  was  an  estoppel  on 
the  defendants  by  the  recital  of  the  deed ;  but  the  principle  of  the 
decision  is  applicable,  the  effect  of  it  being,  that  the  abstract  right 
to  the  invention,  or  the  novelty  of  it,  does  not  come  into  question 
between  parties  in  the  situation  of  licensor  and  licensee.  It  is 
difficult  to  reconcile  the  case  of  Bowman  v.  Taylor  with  that  of 
(1)  41  R.  R.  437  (2  Ad.  &  El.  278 ;  4  Xev.  &  M.  264). 
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Chanter  Hat/ne  v.  Malthy  (i),  which,  however,  was  supposed  to  have  been 
Leese.  distinguished  from  it  in  argument.  That  also  was  an  action  of 
covenant,  on  articles  of  agreement,  which  recited  that  the  plaintiffs 
were  the  assignees  of  a  patent  machine,  whereby  they  covenanted 
with  the  defendant  that  he  should  use  it  in  a  particular  manner, 
[  ^302  ]  in  consideration  of  *which  the  defendant  covenanted  that  he  would 
not  use  any  other :  and  it  was  held,  that  the  defendant  was  not 
estopped  by  his  covenant  from  pleading  in  bar  of  the  action  that 
the  invention  was  not  new,  or  that  the  patentee  was  not  the 
inventor,  and  that  therefore  the  patent  was  void.  If  that  case 
were  to  be  re-considered,  the  propriety  of  the  decision  might 
perhaps  be  questionable:  the  judgments  of  Lord  Kentom  and 
AsHHUBST,  J.,  proceed  on  the  ground  of  fraud  upon  the  defendant, 
there  being  no  plea  alleging  fraud :  Buller,  J.  altogether  excludes 
the  question  of  fraud,  and  decides  on  the  ground  that  the  facts 
disclosed  in  the  plea  were  equivalent  to  an  eviction.  But  if  the 
patent  was  void,  the  defendant  would  clearly  be  entitled  to  use 
the  machine  in  any  way ;  if,  therefore,  the  plea  showed  that  the 
patent  did  not  legally  exist,  he  was  remitted  to  his  common  law 
right  of  manufacturing  any  article  he  thought  proper.  Taylor  v. 
Hare  {2)  more  resembles  the  present  case.  There  A.,  having 
obtained  a  patent  for  an  invention  of  which  he  supposed  himself 
to  be  the  inventor,  agreed  to  let  B.  use  it  on  payment  of  a  certain 
annual  sum  secured  by  bond :  this  sum  was  paid  for  several  years, 
when  B.,  discovering  that  the  invention  had  been  in  public  use 
before  A.  obtained  his  patent,  brought  an  action  for  money  had 
and  received,  to  recover  back  the  amount  of  the  annuity  paid :  and 
it  was  held  that  he  could  not  recover.  Heath,  J.  says,  "  It  might  as 
well  be  said,  that  if  a  man  lease  land,  and  the  lessee  pay.rent,  and 
afterwards  be  evicted,  he  shall  recover  back  the  rent,  although  he  has 
taken  the  fruits  of  the  land."  So  here,  it  does  not  appear  that  the 
defendants  have  not  received  the  fruits  of  their  agreement — it  does 
not  appear  that  they  have  not  in  fact  exclusively  enjoyed  the  use  of 
the  invention,  but  only  that  they  had  no  right  exclusively  to  enjoy  it. 
[  303  ]  But  assuming  this  point  to  be  against  the  plaintiff,  the  pleas  at 

all  events  constitute  no  bar  to  this  action,  although  the  facts  might 
form  the  ground  of  a  cross  action,  or  might  go  hi  mitigation  of 
damages.  This  is  the  grant  of  a  license  to  use  six  several  patent 
inventions;  and  it  must  be  taken  that  the  plaintiff  had  a  right 
to  grant,  and  that  the  defendants  had  enjoyed,  five  of  the  six; 
(1)  3  T.  B.  438.  (2)  8  E.  R.  797  (I  Bos.  &  P.  (N.  E.)  260). 
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supposing  they  had  had  no  actual  enjoyment  of  the  sixth,  that  is  no  Cbanteb 
answer  to  an  action  on  the  agreement  for  the  grant  of  all.  In  the  lbese. 
case  of  an  agreement  or  covenant  to  perform  many  things,  the 
failure  to  perform  one  is  no  answer  to  an  action  against  the  other 
party  for  not  doing  that  which  he  agreed  or  covenanted  to  do  ;  see 
1  Saund.  820,  n«  4 ;  (where  the  nature  and  effect  of  independent 
covenants  is  fully  discussed) :  Boone  y.  Eyre  (i).  It  does  not  appear 
here  what  is  the  relative  value  of  the  patents  ;  and  whatever  may 
be  the  benefit  derived  from  the  other  five,  if  this  plea  be  a  bar  to 
the  action,  the  whole  of  the  annuity  is  to  drop.  The  damages 
sustained  by  the  parties  would  be  altogether  unequal,  which  was 
the  argument  applied  in  Boone  v.  Eyre.  In  Ritchie  v.  Atkinson  (2) 
the  same  principle  was  acted  on  in  assumpsit.  There  is  perhaps 
some  difference  between  that  case  and  the  present,  because  there 
the  plaintiff  was  only  to  receive  freight  according  to  a  stipulated 
rate  per  ton  for  the  cargo  loaded  by  him  ;  but  the  principle  estab- 
lished was  the  same — namely,  that  he  could  insist  on  the  perform- 
ance of  the  contract  by  the  consignee,  although  he  had  not  himself 
performed  the  whole  of  it,  by  delivering  a  complete  cargo,  and  was 
liable  to  an  action  for  not  doing  so. 

(Lord    Abinoeb,    C.  B.  :     There    the    sum    to    be    recovered 
apportioned  itself,  which  is  not  the  case  here.) 

Lord  Ellenborouoh  rests  his  judgment  on  the  principle  estab- 
lished in  Boone  v.  Eyre.  Havelock  v.  Geddes  (3),  Bomviann  *v.  [  *304  ] 
2'ooke(4)y  and  Rose  v.  Poulton{6),  are  authorities  to  the  same 
effect.  In  Allen  v.  Cameron  (6),  evidence  qf  non-performance  by 
the  plaintiff  of  part  of  the  contract  on  his  part,  was  held  admissible 
in  reduction  of  damages,  which  assumes  that  it  was  no  bar.  If  it 
be  a  bar,  the  plaintiff  is  not  only  deprived  of  the  whole  annuity, 
but  loses  the  advantage  of  all  the  other  beneficial  clauses  of  the 
agreement.  Again,  it  may  be  assumed  that  the  other  patents  are 
good  ;  but  if  this  defence  be  a  bar,  it  is  a  bar  also  to  any  action  in 
respect  of  those  other  patents,  because  it  avoids  the  agreement 
altogether.  On  the  other  hand,  if  it  be  not,  the  defendants  are 
not  injured,  because  they  enjoy  those  which  are  valid,  and  have 
their  remedy  in  respect  of  that  which  proves  to  be  invalid. 

(1)  2  R.  R.  768  (1  H.  Bl.  273,  n, ;  2  (4)  10  R.  R.  707  (1  Camp.  377). 
AV'.  Bl.  1312^.  (5)  36  R.  R.  761  (2  B.  &  Ad.  822). 

(2)  10  R.  R.  307  (10  East,  295).  (6)  1  Cr.  &  M.  832. 

(3)  10  R.  R.  380  (10  East,  555). 
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Chanter  IL  The  second  question  is,  whether  the  action  is  properly  brought 
LEE8E.  by  the  plaintiff  alone.  Now  as  this  agreement  contains  stipula- 
tions which  are  solely  for  the  benefit  of  the  plaintiff,  and  which 
must  be  taken  to  have  been  entered  into  in  consideration  of  what 
he  agreed,  he  only  could  sue  for  the  breach  of  them.  A  covenant 
or  agreement  with  several  persons  for  the  benefit  of  each,  must 
be  sued  on  severally.  Thus,  where  there  is  a  covenant  with  A. 
and  B.,  to  pay  money  to  A.,  and  to  do  something  for  the  benefit 
of  B.,  A.  must  sue  for  the  money,  and  B.  for  the  breach  of  con- 
tract. Eccleston  v.  Clipsham  (l),  Brand  v.  Botdcott  (2),  Withers  v. 
Bircham  (s)  J  Sen-ante  v.  James  (4),  are  all  authorities  to  show  that 
where  the  interest  is  several,  the  actions  must  be  several,  although 
the  language  of  the  covenant  may  be  joint. 

Coivling,  contra  : 

First,  the  declaration  is  bad,  as  stating  merely  an  executory 
[  *305  ]  agreement,  and  not  showing  that  *it  has  been  performed  by  the 
plaintiff,  or  that  the  defendants  have  had  the  benefit  of  it,  or  that 
he  is  ready  and  willing  to  give  it  them.  The  defendants,  by  the 
terms  of  the  agreement,  were  to  have  the  exclusive  right  of  using 
and  vending,  not  merely  the  plaintiff's  own  invention,  but  also 
others  in  which  the  plaintiff  had  only  a  partial  interest :  and  there 
is  no  averment  in  the  declaration  that  the  defendants  have  or  might 
have  enjoyed  those  rights.  This  agreement  would  not  convey  a 
license,  for  that  could  only  be  granted  under  seal ;  but  would  be  a 
mere  agreement  revocable  at  pleasure ;  and  in  an  action  by  the 
plaintiff  for  the  infringement  of  it,  the  defendants  could  only  plead 
payment  of  the  annuities  by  way  of  accord  and  satisfaction,  not  as 
an  answer  to  the  infringement.  In  Hayne  v.  Malthy,  and  Bowman 
V.  Taylor  (which  were  both  cases  of  a  grant  of  license  by  deed),  it 
was  expressly  averred  that  the  defendant  had  enjoyed  the  patent 
right  which  was  the  subject  of  the  agreement.  The  whole  argu- 
ment on  the  other  side  rests  on  the  ground  that  the  defendants 
have  been  enjoying  the  other  five  patents,  whereas  nothing  of  the 
kind  is  averred  in  the  declaration,  but  only  that  the  annuity  became 
due  during  the  existence  of  the  agreement ;  the  whole  amount  of 
that  allegation  is,  that  there  had  been  no  notice  to  put  an  end  to 
the  agreement.     It  may  be  admitted  that  there  would  have  been  a 

(1)  1  Saund.  153,  and  note.  DowL  &  By.  106). 

(2)  3  Bos.  &  P.  235.  (4)  34  R.  R  465  (10  B.  &  C.  410). 

(3)  27  R.  R.  350  (3  B.  &  C.  254 ;  5 
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qua^i  estoppel,  if  the  defendants  had  enjoyed  the  patent  rights ;      Chanter 

but  that  ought  to  have  distinctly  appeared.   In  Bird  v.  Higginson  (i) ,       Lkbse. 

the  declaration  alleged  that  the  plaintiff  agreed  to  grant  and  let, 

and  the  defendant  to  take,  a  messuage,  with  exclusive  license  to 

sport  over  a  manor,  &c.  during  the  term ;  to  hold  the  messuage, 

rights,  liberties,  and  premises,  for  the  term,  at  a  rent ;  that  the 

plaintiff  accordingly  let  the  messuage,  rights,  &c.  to  the  defendant, 

who  entered  into  and  *upon  the  same,  and  became  and  was  pos-       [  ♦soe  ] 

sessed  thereof  for  the  term ;  and  assigned  as  a  breach  non-payment 

of  the  rent.     It  was  held,  on  general  demurrer,  that  the  plaintiff 

could  not  recover  as  for  rent,  the  agreement  not  being  under  seal ; 

and  that  the  declaration  was  insufficient  to  entitle  him  to  claim  as 

for  a  compensation  for  use  actually  had  of  the  subject  of  demise, 

since  it  alleged  only  his  entry  and  possession,  and  not  an  occupation. 

That  case  is  directly  in  point  against  the  present  plaintiff. 

The  plea  raises  in  effect  the  same  point  as  that  which  arises  on 
the  declaration:  and  (assuming  for  the  present  purpose  that  it 
went  to  all  the  inventions)  Hayne  v.  Maltby  is  a  distinct  authority 
that  it  is  a  good  bar.  Bullbr,  J.  there  says :  "It  is  now  dis- 
covered that  the  plaintiff  has  no  such  right,  and  therefore  the 
defendant  has  not  the  consideration  for  which  he  entered  into  this 
covenant ;  and  notwithstanding  which  they  insist  that  he  is  still 
bound.  I  think  that  the  case  of  landlord  and  tenant  is  not  unlike 
this  ;  for  the  facts  in  this  case  disclosed  by  the  pleas  are  equivalent 
to  an  eviction  of  the  tenant :  when  he  is  evicted,  he  has  a  right  to 
show  that  he  does  not  enjoy  that  which  was  the  consideration  for 
his  covenant  to  pay  the  rent,  notwithstanding  he  has  bound  him- 
self by  the  covenant."  And  this  is  a  stronger  case  than  that, 
because  here  it  is  alleged  that  the  plaintiff  knew  at  the  time  of  the 
agreement  that  the  invention  was  not  new ;  and  here  also  there  is 
no  deed,  and  therefore  no  question  of  estoppel  can  arise.  When 
it  is  made  to  appear  that  the  plaintiff  had  no  right  to  convey  the 
subject-matter  of  the  agreement,  the  defendant  may  stop  there, 
and  the  plaintiff  must  show  that  the  defendant  has  actually  enjoyed 
it.  Taylor  v.  Hare  was  a  different  case  from  the  present ;  there  it 
appeared  that  the  plaintiff  had  actually  used  the  machine  by  the 
defendant's  permission.  But  further,  this  is  an  agreement  for  the 
enjoyment  of  other  patent  rights  besides  the  plaintiff's.  The  pro- 
position is  not  disputed,  that  if  there  be  several  *considerations  [  *307  ] 
moving  to  a  promise,  and  one  of  them  fails,  that  can  be  taken 

(1)  2  Ad.  &  El.  696 ;  4  Nev.  &  M.  505 ;  S.  C.  in  en-or,  6  Ad.  &  El.  824. 
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Chanter  advantage  of  only  in  mitigation  of  damages :  but  those  are  cases 
lbese.  ii^  which  the  party  has  enjoyed  some  part  of  the  consideration ; 
here  there  is  no  averment  that  he  has  enjoyed  any ;  and  the 
objection  is,  not  that  there  has  been  a  partial  failure  of  considera- 
tion, but  that  one  of  the  considerations  alleged  for  the  promise  was 
false  within  the  plaintiff's  knowledge ;  that  is  a  complete  answer, 
the  whole  contract  being  executory  :  Com.  Dig.  Action  on  the  Case 
on  Assumpsit,  B.  18.  In  Boone  v.  Eyre,  and  all  the  other  cases 
cited,  it  distinctly  appeared  that  the  party  had  had  the  enjoyment 
of  a  part  at  least  of  the  consideration  for  his  promise ;  and  the 
contract  being  executed,  the  consideration  apportioned  itself,  and 
the  plaintiff  had,  at  all  events,  a  right  to  recover  pro  tanto :  here 
he  seeks  to  recover  a  specific  sum. 

(Alderson,  B.  :  This  is  in  effect  the  same  point  as  the  former — 
whether  the  declaration  is  sufficient.) 

II.  There  is  a  clear  variance  between  the  agreement  and  the 
declaration,  and  it  is  not  one  which  the  Court  will  amend  under 
the  statute.  The  declaration  states  the  agreement  to  have  been 
made  between  the  plaintiff  and  defendant,  whereas  it  is  between 
the  plaintiff  and  three  others  of  the  one  part,  and  the  defendant 
of  the  other.  The  consideration  also  is  wrongly  stated ;  for  the 
consideration  proved  moves  not  from  the  plaintiff  alone,  but  from 
him  and  the  three  other  parties. 

(Cleasby  insisted  that,  on  the  form  of  the  rule,  which  was  to 
enter  the  judgment,  under  the  statute,  according  to  the  very  right 
of  the  case,  the  question  of  variance  did  not  arise.) 

in.  The  plaintiff  is  not  entitled  to  sue  alone.  The  test  is, 
whether  he  is  severally  interested  in  the  contract,  not  whether  he 
has  a  several  interest  in  the  money  to  be  received  under  it :  1  Chit, 
on  PI.  2;  Anderson  v.  Martindaleix).  If  a  person  conveys  land, 
half  to  A.  and  half  to  B.,  and  covenants  with  both  for  quiet  enjoy- 
[  *308  ]  ment,  &c.,  ^there  the  covenant  attaches  itself  to  the  estate,  and  is 
several ;  the  interest  in  the  estate  determines  the  interest  in  the 
covenant.  But  there  is  nothing  like  that  in  the  present  case  :  and 
to  see  in  whom  the  legal  interest  is,  we  must  look  to  the  whole 
instrument.  The  consideration  for  the  defendants'  agreement  is  a 
license  granted  by  all  the  four  parties.     They  would  probably  never 

(1)  6  R.  E.  334  (1  East,  497). 
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have  agreed  to  take  a  license  from  the  plaintiff  only  in  respect  of  Chanter 
his  share  in  the  patent  rights,  if  they  could  not  have  obtained  the  lbese. 
others  also.  The  Court  cannot  see  that  it  would  have  been  of  any 
profit  to  the  defendants  to  vend  one  only  ;  it  may  be  the  combina- 
tion of  all  the  patents  which  alone  enables  them  to  bring  out  a 
machine  more  useful  than  them  all.  Suppose  the  defendants  were 
obstructed  in  the  use  of  them,  whom  must  they  sue  ?  All  the 
contracting  parties,  because  all  concur  in  granting  the  license. 
Again,  the  defendants  are  to  enter  the  payments  as  against  all  the 
licensors :  and  the  latter  are  all  to  have  inspection  of  the  books. 
Each  of  them  has  rights  arising  out  of  the  profits  of  the  inventions  of 
the  others.  What  the  plaintiff  has  to  receive  depends  upon  the  pay- 
ments to  be  made  to  the  others.  It  is  like  the  case  referred  to  in 
1  Saund.  116  a,  n.  2,  where  A.  and  B.  brought  assumpsit,  and  declared 
that  their  several  cattle  had  been  distrained,  and  that  the  defendant, 
in  consideration  of  101.  paid  him  by  the  plaintiffs,  promised  to  procure 
the  cattle  to  be  redelivered  to  them  by  such  a  time :  it  was  held 
that  the  action  was  well  brought  jointly,  for  though  the  thing  to  be 
performed  was  several  and  not  joint,  the  contract  and  consideration 
were  joint,  and  it  was  not  known  how  much  one  gave,  and  how 
much  the  other  (i).  So  here,  it  does  not  appear  what  value  was 
put  upon  each  of  the  patent  rights.  In  Ilatsall  v.  Griffith  (2),  it 
appeared  that  A.  was  entitled  to  certain  shares  in   a   ship,  and 

B.  and  C.  were  owners  of  *remaining  shares,  and  that  B.  and  C.       I  *309  ] 
employed  D.  to  sell  the  vessel ;  he  did  so,  and  paid  over  to  B.  and 

C.  their  proportions  of  the  purchase-money,  but  refused,  without 
their  concurrence,  to  pay  A.  his  portion  ;  it  was  held  that  A.  could 
not  sue  him  for  it  alone,  but  must  join  B.  and  C.  Yet  there  it  is 
clear  that  each  had  separate  interests  in  the  subject-matter.  The 
cases  on  the  other  side  are  all  distinguishable.  In  Brand  v. 
Boulcott,  the  only  contract  was,  that  the  defendant  should  pay  his 
share  of  contribution  to  each  of  his  co-assignees  who  had  overpaid. 
In  Withers  v.  Bircham,  the  annuities  were  several,  and  therefore  the 
contract  were  several,  according  to  the  estate.  In  Servante  v. 
James,  the  covenant  was  clearly  several,  being  with  the  parties  and 
"  their  several  and  respective  executors." 

(Lord  Abingbr,  C.  B.  :  Suppose  A.,  B.  and  C.  were  each  owner 
of  a  horse,  and  agreed  in  writing  that  each  should  deliver  a  horse 

(1)  Vaux  V.  Steward,  1  Eol.  Abr.  31,  (2)  2  Cr.  &  M.  679. 

pi.  9.;  Styles,  156,  203. 
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Chanter     to  D.,  on  condition  that  he  should  pay  lOOZ.  to  A.     There  each 
Lbesb.       furnishes  a  part  of  the  consideration,  and  each  has  an  interest  in 
the  performance  of  the  contract. 

Alderson,  B.  :  Or  suppose  A.  had  a  house,  A.  and  B.  the  next 
to  it,  A.  and  G.  the  next,  and  A.  and  D.  the  next ;  and  they  agreed 
to  let  them  to  E.,  he  paying  A.,  B.,  C.  and  D.  each  so  much — 
should  not  the  action  be  joint  ?) 

Cleasby,  in  reply : 

It  is  submitted  that,  in  the  cases  just  put,  the  interest  would  be 
several,  and  therefore  the  actions  should  be  so  :  Withers  v.  Bircham 
is  an  analogous  case.  If  two  tenants  in  common  agreed  to  let  the 
land,  reserving  rent  to  each,  they  might  sever  in  an  action  for  rent, 
as  in  an  avowry.  HatsaU  v.  Griffith  is  altogether  distinguishable ; 
there  the  defendant  was  employed  by  B.  &  G.  to  sell  the  ship,  and 
sold  it  as  their  agent,  and  had  no  right,  without  their  concurrence, 
to  pay  over  any  part  of  the  proceeds  to  a  third  party.  The  autho- 
rity cited  from  Roll's  Abr.  only  decided  that  the  parties  might  join, 
[  *3io  ]  not  that  they  must ;  and  since  that  period  the  law  on  this  ^subject 
has  been  much  more  considered ;  the  old  cases  are  conflicting.  In 
James  v.  Emery  (1),  it  was  expressly  held,  in  the  Exchequer 
Ghamber,  that  if  the  interest  of  covenantees  be  several,  they  may 
maintain  several  actions,  although  the  language  of  the  covenant 
be  joint. 

(Lord  Abinoer,  G.  B.  :  It  appears  to  me  that  the  defendants  are 
to  pay  the  plaintiff  the  4002.  in  respect  of  all  that  the  plaintiff  and 
the  others  are  to  grant  him.  We  see  they  are  giving  something  in 
consideration  of  the  400Z.) 

The  plaintiff  is  interested  in  all  the  patents  ;  therefore  the  defen- 
dants agree  to  pay  him  a  certain  sum  in  all  events,  and  to  pay 
them  other  sums  contingently.  The  argument  derived  from  the 
other  joint  clauses  is  not  at  all  decisive ;  they  may  be  joint,  and 
yet  the  interests  be  several. 

With  respect  to  the  other  point,  it  does  suflSciently  appear  on 
these  pleadings,  that  the  contract  has  been  executed  by  the  plain- 
tiff. If  any  thing  has  taken  place  which  prevents  it  from  being 
enjoyed,  it  is  for  the  defendants  to  show  it ;  the  plaintiff  has  done 
all  he  can  by  giving  the  license.  Each  party  must  show  that  which 
(1)  19  E.  E.  503  (8  Taunt  245). 
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is  within  his  own  knowledge.     The  enjoyment  is  an  inference  of     Chanter 

law  from  the  grant  of  the  license — it  consists  in  the  right  to  enjoy  :       lbese. 

the  using  the  machines  depends  on  the  defendants  themselves. 

The  declaration  is  therefore  good  without  any  additional  allegation ; 

and  the  same  reasons  show  that  the  plea  is  bad,  and  that  it  lay  on 

the  defendants  to  show  that  they  have  not  enjoyed.     They  have 

the  option,  the  right  is  vested  in  them,  and  the  license  must  be 

taken  to  have  been  enjoyed  until  they  show  the  contrary.     It  is  not 

like  a  contract  to  do  any  particular  act ;  as  soon  as  the  plaintiff 

had  signed  the  agreement,  prima  facie  all  was  complete  on  his  part. 

Bird  V.  Higginaon  has  no  application  to  this  case  :  it  is  clear  that 

an  easement  in  land  cannot  be  granted  without  deed ;  the  parol 

agreement,  therefore,  operated  as  a  mere  license  *to  the  defendant      [  *3ii  ] 

to  go  upon  the  land,  which  could  not  entitle  the  plaintiff  to  a  rent. 

This  is  a  contract  merely  for  a  license,  and  not  for  enjoyment,  in 

the  sense  of  occupation ;  and  the  user  under  the  license  both  rests 

in  the  defendants'  option,  and  lies  within  their  knowledge. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  delivered  on  a  subsequent 
day,  by 

Lord  Abinoer,  G.  B.  : 

We  think  the  judgment  ought  to  be  for  the  defendants  on  the 
demurrer.  The  declaration  is  founded  upon  the  contract,  and 
nothing  but  the  contract.  If  a  man  contract  to  pay  a  sum  of 
money,  in  consideration  that  another  has  contracted  to  do  certain 
things  on  his  part,  and  it  should  turn  out,  before  any  thing  is  done 
under  it,  that  the  latter  was  incapable  of  doing  what  he  engaged  to 
do,  the  contract  is  at  an  end.  The  party  contracting  to  pay  his 
money  is  under  no  obligation  to  pay  for  a  less  consideration  than 
that  for  which  he  has  stipulated. .  If,  indeed,  he  does  accept  of  a 
partial  performance,  and  to  a  certain  extent  enjoys  the  benefit  of 
that  for  which  he  stipulated,  it  may  become  a  question  whether  he 
may  not  be  liable  upon  an  implied  contract  to  pay  for  what  he  has 
had ;  as,  when  the  consideration  is  in  its  nature  capable  of  being 
divided,  and  the  payment  apportioned,  by  the  terms  of  the  contract, 
there  may  still  be  a  right  to  recover  the  portion  due  upon  the 
original  contract.  So,  where  a  party  takes  an  estate  under  a  con- 
veyance, with  a  warranty  of  title  in  the  vendor,  he  cannot  after- 
wards object  to  paying  the  consideration  on  account  of  the  want 
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Chanteh  of  a  good  title  to  a  part  of  the  estate,  but  must  resort  to  his  action 
Lbbse.  on  the  warranty.  This  was  the  case  of  Boone  v.  Eyre,  cited  in  the 
argument.  But  in  the  present  case  it  does  not  appear  to  the  Court 
that  the  defendants  ever  accepted  or  enjoyed  any  part  of  the 
patents  which  were  the  consideration  of  their  agreeing  to  pay  400/. 
[  ♦312  ]  a  year  to  the  plaintiff,  *nor  that  the  sum  they  do  agreed  to  pay  can 
in  any  manner  be  apportioned  amongst  the  different  patents  which 
they  might  have  had,  the  possession  of  all  and  each  being  an 
entire  consideration.  The  plea,  therefore,  impeaching  that  con- 
sideration, is  a  good  plea  to  avoid  the  whole  contract  as  it  appears 
on  the  record. 

With  respect  to  the  proceedings  on  the  rule,  we  are  rather 
inclined  to  think  that  this  contract  being  with  all  of  the  parties, 
founded  upon  a  consideration  to  part  of  which  each  was  a  con- 
ducing party,  the  action  ought  to  have  been  by  all,  upon  the 
promise  made  to  all,  though  only  one  was  to  receive  the  money : 
but  it  is  not  necessary  to  give  any  judgment  on  this  point,  because 
we  think  there  was  a  variance  between  the  declaration  and  contract, 
in  not  setting  out  all  the  contracting  parties,  and  that  the  plaintiff 
therefore  ought  to  have  been  nonsuited. 

Judgment  for  the  defendants  on  the  demurrer :  and  nde 
absolute  to  enter  a  nonsuit, 

1839.  [This  case  having  been  brought    by  writ  of    error  into   the 

[  6  mT^  w  Exchequer  Chamber,  was  there  argued  in  the  vacation]  after  Hilary 
699  ]  Term,  1839,  by  the  Attorney-General  for  the  plaintiff,  and  by 
Coiding  for  the  defendants;  but  the  arguments,  which  were  in 
substance  the  same  as  in  the  Court  below,  are  so  fully  adverted  to 
in  the  judgment,  that  it  has  been  thought  unnecessary  to  detail 
them  at  length. 

The  Court  took  time  to  consider,  and  the  judgment  was  now 
delivered  by 

TiNDAL,  Ch.  J. : 

The  declaration  in  this  case  states  an  agreement  between  the 
plaintiff  of  the  one  part,  and  the  defendants  of  the  other  part. 
The  first  plea  is  non  assnmpserunt.  At  the  trial  an  agreement  was 
given  in  evidence,  which  was  made  between  the  plaintiff  and  others 
of  the  one  part,  and  the  defendants  of  the  other  part.  The  execu- 
tion of  the  agreement  by  the  defendants  was  proved,  but  the  learned 
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Jadge  was  of  opinion  that  the  variance  was  fatal;  on  which  the     Chanter 
counsel  for  the  plaintiff  applied  to  amend,  by  inserting  the  names       le^b. 
of  the  other  parties  to  the  agreement.     The  learned  Judge  refused 
to  amend,  and  directed  the  jury  to  find  a  verdict  for  the  defendants, 
but  at  the  same  time  to  find  that  the  defendants  executed  the     • 
agreement  produced,  which  was  set  out  on  the  postea.     The  Court 
of  Exchequer,  upon  argument,  held  that  the  variance  was  material, 
and  gave  judgment  for  the  defendants,  according  to  the  very  right, 
under  the  24th  section  of  3  &  4  Will.  IV.  c.  42 ;  upon  which  judg- 
ment a  writ  of  error  has  been  brought  and  argued.     The  judgment 
is,  in  the  present  case,  in  support  of  the  verdict,  but  if  it  had  been 
otherwise,  no  doubt  can  be  entertained  but  that  a  court  of  error 
can  review  the  judgment,  the  verdict  being  in  the  nature  of  a 
special  verdict. 

We  are,  however,  of  opinion,  that  the  verdict  and  judgment  are 
both  right.  The  agreement  shows  distinctly,  that  the  consideration 
for  the  defendants'  promise  moved  not  *from  the  plaintiff  alone,  [  ^700  ] 
but  from  the  plaintiff  and  the  other  parties  who  joined  with  him. 
It  was  therefore  most  material  that  the  names  of  all  the  contracting 
parties  should  appear  on  the  record ;  not  only  with  a  view  to  the 
defence  which  might  be  pleaded,  but  also  to  the  evidence  which 
might  be  adduced.  It  may  easily  be  conceived  that  evidence  might 
be  admissible  against  joint  contractors,  which  would  not  be  admis- 
sible against  the  present  plaintiff  alone ;  and  in  many  other  respects 
it  may  have  been  most  material  that  the  agreement  should  have 
been  stated  as  it  really  was.  On  this  ground,  therefore,  we  think 
that  the  judgment  for  the  defendants  on  that  part  of  the  record 
must  be  affirmed.  It  is  not  necessary  to  determine  whether,  if  the 
agreement  had  been  truly  set  out  in  the  declaration,  the  plaintiff 
could  have  sued  upon  it  alone  ;  but  we  should  have  felt  no  doubt 
upon  that  point,  if  that  question  had  been  directly  raised. 

Upon  the  demurrer,  two  questions  arose :  first,  whether  it  was 
necessary  for  the  plaintiff  to  aver  that  the  defendants  had  enjoyed 
the  use  of  the  patents  under  the  agreement ;  and,  secondly,  whether 
the  plea  showing  that  one  of  the  patents  was  void,  was  a  sufficient 
answer  to  the  action. 

We  do  not  think  it  necessary  to  determine  the  first  question, 
inasmuch  as  we  are  of  opinion  in  favour  of  the  defendants  upon 
the  second. 

There  is  no  assignment  of  the  patents  by  deed  in  this  case  ;  no 
interest  in  them  passed  to  the  defendants,  but  the  whole  matter 
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Chanter  rests  in  contract.  The  defendant  is  not  in  a  situation  with  respect  to 
Lb^e.  the  plaintiff  similar  to  that  of  a  tenant  towards  his  landlord,  and  is 
in  no  way  estopped  from  showing  any  failure  of  the  consideration  for 
his  promise  to  pay  the  annuity  to  the  plaintiff,  which  may  be 
sufficient  to  bar  the  plaintiff  of  his  action.  It  is  admitted  by  the 
demurrer  that  a  partial  failure  of  the  consideration  has  taken 

[  *70i  J  place,  namely,  that  one  of  the  six  patents  is  *void.  The  learned 
counsel  for  the  plaintiff  argued  that,  as  no  fraud  is  alleged,  the 
defendant  may  have  known  that  it  was  so  void,  and  yet  have 
entered  into  the  agreement.  We  dissent,  however,  altogether  from 
this  reasoning.  The  patent  being  void,  no  benefit  in  respect  of  it 
could  accrue  to  the  defendants  ;  and  we  think  we  are  not  to  presume 
that  any  such  improvident  bargain  took  place.  But  it  was  further 
contended,  that  it  must  be  taken  on  these  pleadings  that  the  other 
five  are  good,  and  also  that  the  defendants  have  enjoyed  the  use 
of  them,  and  consequently  that  they  are  bound  to  perform  their 
part  of  the  agreement  by  paying  the  annuity,  and  must  bring  a 
cross  action  for  damages  in  respect  of  the  one  void  patent.  Thia 
reasoning  would  undoubtedly  apply,  if  the  consideration  had  been 
divisible,  and  the  money  payable  by  the  defendants  had  been 
apportioned  by  the  contract  to  the  different  parts  of  the  considera- 
tion ;  in  which  case  the  principles  laid  down  in  Boone  v.  Eyre  (i), 
and  other  authorities  of  that  class,  would  have  governed  the  present 
decision.  But  here  it  is  plain,  that  the  enjoyment  of  all  the  six 
patents  is  the  consideration  for  every  part  of  the  defendants' 
promise,  and  that  the  annuity  to  be  paid  is  neither  apportioned  by 
the  contract,  nor  capable  of  being  apportioned  by  a  jury.  And 
this  is  apparent  by  reading  the  agreement  itself  as  stated  in  the 
declaration,  in  which  the  six  patents  are  so  closely  connected  with 
each  other,  that  the  benefit  expected  by  the  defendants  under  the 
agreement  is  ob\dously  to  result  from  the  use  of  all  of  them  jointly^ 
in  such  manner  as  the  defendants  may  think  fit,  and  the  inability 
to  use  any  one  would  manifestly  endanger  great  part,  if  not  the 
whole,  of  that  benefit.  All  the  patents  but  one  are  admitted  by 
the  pleadings  to  be  valid,  but  there  is  no  admission  that  they  have 
been  enjoyed  by  the  defendants,  no  averment  to  that  effect  being 

[  •702  ]       introduced  into  the  declaration.      *We  see,  therefore,  that  the  con- 
sideration is  entire,  and  the  payment  agreed  to  be  made  by  the 
defendants  is  entire,  and  we  see  also  a  failure  of  the  consideration, 
which  being  entire,   by   failing  partially,   fails  entirely;   and   it 
(1)  2  B.  R.  768  (I  H.  Bl.  273,  w. ;  2  W.  Bl.  1312). 


VOL.  LI.] 


1839.    EX.    5  MEE.  &  W.  702. 


601 


follows  that  no  action  can  be  maintained  for  the  money.  Even  if 
it  had  appeared  affirmatively  that  the  other  five  patents  had  been 
enjoyed,  we  are  of  opinion  that  no  action  could  be  maintained  on 
the  agreement  for  the  annuity,  whatever  question  might  be  raised 
in  some  other  form  as  to  some  right  of  compensation  for  such 
enjoyment.  Upon  the  whole,  we  are  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  must  be  affirmed. 

Judgment  affirmed. 


Chanter 

V, 

Leese. 


SINCLAIK  ASD  Another,  Assignees  of  GEE,  a  Bankrupt, 
V.  BAGGALEY. 

(4  Meeson  &  Welsby,  312—519 ;  S.  0.  7  L.  J.  (N.  S.)  Ex.  305.) 

A  written  paper,  containing  a  statement  of  mutual  accounts  between  a 
creditor  and  a  bankrupt  by  whom  it  was  signed,  and  bearing  date  previous 
to  the  bankruptcy,  showing  a  balance  due  to  the  creditor,  is  primd  fade 
evidence,  as  against  the  assignees,  in  an  action  brought  by  them  against 
the  creditor,  that  it  was  written  at  the  time  it  bore  date. 

Sembhy  that  such  a  document  is  evidence  of  payment,  and  not  of  a  set-off, 
and  ought  to  be  pleaded  as  such. 

Debt  for  goods  sold  and  delivered  by  the  bankrupt,  and  on  an 
account  stated.  Plea,  a  set-off  for  goods  sold  and  money  paid  to 
the  bankrupt,  and  on  an  account  stated. 

At  the  trial  before  Littledale,  J.,  at  the  last  Nottingham  Assizes, 
the  defendant,  having  proved  goods  sold  to,  and  bills  paid  for, 
the  bankrupt  to  some  amount,  offered  in  evidence  a  paper,  con- 
taining a  statement  of  mutual  accounts  between  himself  and  the 
bankrupt  by  whom  it  was  signed,  and  bearing  date  October  12, 
1836,  which  was  previous  to  the  bankruptcy,  by  which  a  balance 
appeared  to  be  due  to  the  *defendant.  The  plaintiff's  counsel 
objected  that  this  document  was  not  admissible,  as  it  was  not 
proved  to  have  been  signed  by  the  bankrupt  before  his  bankruptcy. 
The  learned  Judge,  however,  after  consulting  with  Park,  J.,  was  of 
opinion  that  the  instrument  was  to  be  taken,  piimib  facie,  to  have 
been  written  at  the  time  it  bore  date,  and  allowed  it  to  be 
read,  upon  which  the  defendant  obtained  a  verdict.  Humfrey 
having,  in  Easter  Term  obtained  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  this  evidence  was 
improperly  received, 

Whitehurst  and  Miller  now  showed  cause : 
This  instrument  was  admissible  as  against  the  assignees,  though 


1838. 

Espoh.  of 
Pleas, 

[  312  ] 


[  *81S  ] 
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Sinclair  it  might  be  otherwise  if  produced  in  their  own  favour,  without 
Baooalby.  further  evidence  to  show  the  time  when  it  was  written.  The 
general  rule  is,  that  instruments  are  to  be  presumed  to  be  written 
at  the  time  they  bear  date:  Hunty.  Mmsey  (i),  S7nith  v.Batteru  (2): 
and  wherever  the  law  presumes  the  affirmative  of  any  fact,  the 
negative  of  such  fact  must  be  proved  by  the  party  averring  it  in 
pleading:  Williams  v.  East  India  Company  (3).  The  Court  cannot 
presume  that  this  instrument,  bearing  date  before  the  bankruptcy, 
was  in  reality  written  afterwards,  for  that  would  be  to  presume  the 
bankrupt  to  be  guilty  of  fraud  for  the  purpose  of  cheating  his 
assignees.  GoodtitU  d.  Baker  v.  Milburn  (4)  is  expressly  in  point- 
There,  in  ejectment  by  a  mortgagee  against  the  assignee  (under 
the  Lords'  Act)  of  the  mortgagor,  it  was  held  that  a  letter  from  the 
mortgagor  to  the  mortgagee,  dated  previous  to  the  assignment, 
was  evidence  against  the  defendant,  and  would  be  presumed  to  be 
written  at  the  time  of  its  date,  until  the  contrary  were  shown. 
And  Wright  v.  Lainson  (5)  is  not  at  variance  with  that  decision,  for 
[  *S14  ]  *there  the  assignees  were  setting  up  a  right  from  the  date  of 
a  document  which  was  the  foundation  of  the  commission  under 
which  they  claimed :  and  Lord  Abinobr,  C.  B.,  points  out  the 
distinction  between  the  two  cases  in  the  course  of  the  argument 
in  GoodtitU  v.  Milburn  (6).  Where  the  assignees  are  bringing  the 
action,  it  is  clear  that  they  cannot  set  up  the  act  of  the  bankrupt 
in  their  own  favour.  This  case  is  very  distinguishable  from  the 
cases  relied  upon  on  the  other  side.  Dickon  v.  Evans  (7)  is  not 
strictly  applicable,  but  as  far  as  it  goes  it  is  in  favour  of  the 
defendant.  That  was  an  action  by  assignees  on  a  promissory  note 
of  the  defendant,  payable  to  the  bankrupt,  and  it  was  held  that 
the  defendant  could  not  set  off  cash  notes  payable  to  bearer,  bearing 
date  before  his  bankruptcy,  unless  he  showed  that  they  came  to 
his  hands  before  the  bankruptcy.  That  was  not  on  the  ground 
that  they  were  not  to  be  presumed  to  be  written  when  they  bore 
date :  but  because  the  defendant  was  bound  to  make  out  all  that 
was  necessary  to  establish  his  case,  which  he  had  not  done 
unless  he  showed  that  the  notes  were  delivered  to  him  before  the 
bankruptcy. 

(Aldbrson,  B.  :    Is  not  this  document  evidence  of  payment  ? 

(1)  5  B.  &  Ad.  903;  3  Nev.  &  M.  (4)  2  M.  &  W.  853. 
109.  (5)  2  M.  &  W.  739. 

(2)  1  Moo.  &  Bob.  341.  (6)  2  M.  &  W.  at  p.  860. 

(3)  6  B.  R.  589  (3  East,  192).  (7)  3  R.  R.  119  (6  T.  R.  57). 
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I  apprehend,  if  parties  state  an  account,  and   it  is  allowed  and     Sinclair 
settled  between  them,  it  amounts  to  payment  and  not  to  a  set-off.     baooalet. 
You  have  not  pleaded  payment.) 

The  only  question  at  the  trial  was,  whether  this  paper  was  admissible, 
as  being  written  at  the  time  it  bore  date. 

(Aldebson,  B.  :  It  is  quite  clear  it  is  evidence  of  payment, 
if  at  all.) 

But  independently  of  this  document,  it  was  proved  that  goods  were 
sold  and  delivered  by  the  defendant  to  the  plaintiff. 

(Lord  Abinoer,  C.  B.  :  The  account  only  corroborates  that.) 

Crease  v.   Barrett  (i) ,  eon&rmed  hy  Doe  d.  Tatham  v.   Wright  {2), 

may  be  cited  to  show  that  *the  Court  will  not  weigh  the  probable      L  *3i5  ] 

amount  of  the  evidence,  but  will  grant  a  new  trial  if  any  improper 

evidence  is  admitted :  but  those  cases  cannot  be  law  to  that  extent, 

for  then  if  a  defendant  pleaded  several  pleas,  and  upon  any  one 

of   them  improper  evidence  was  admitted,  there  must  be  a  new 

trial,  though  the  evidence  related  only  to  that  one,  and  each  of  the 

others  was   an  answer  to   the   action;    which  would  be  absurd. 

Here  the  case  was  complete  without  introducing  this  paper  at  all, 

and  the  defendant  must  have  had  a  verdict  whether  it  was  produced 

or  not. 

(Aldebson,  B.  :  The  real  difficulty  is,  that  the  document  proves 
the  replication,  that  the  goods  had  been  paid  for — that  the  plaintiff 
was  not  indebted.) 

That  point  was  neither  taken  at  the  trial,  nor  on  moving  for 
this  rule.  The  instrument  was  clearly  admissible,  according  to  the 
decision  in  Goodtitle  v.  Milhum.  Hoare  v.  Coryton  (3)  will  perhaps 
be  relied  upon ;  but  that  was  an  action  by  the  assignees,  and  the 
account  was  produced  by  them  in  their  own  favour,  to  show  the 
petitioning  creditor's  debt.  If  Taylor  v.  Kinloch  (4)  can  be  con- 
sidered law,  it  is  an  authority  that  even  when  used  by  the 
assignees  as  a  proof  of  the  petitioning  creditor's  debt,  the  period  of 
its  existence  would  be  presumed  from  the  date  of  the  instrument. 

(Lord  Abinoer,  C.  B.  :    My  brother  Parke  found  a  note  in 

(1)  40  R.  E.  779  (1  Cr.  M.  &  E.  919).  (3)  4  Taunt  560. 

(2)  6  Nev.  &  M.  132.  (4)  1  Stark.  175. 
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Sinclair     2  Stark.  Evid.  105,  where  it  is  said  that  that  decision  proceeded 
baooalbt.    on  a  mistaken  report  of  a  case  on  the  Northern  Circuit  (i).) 

Smith  V.  Battens  (2),  that  indorsements  on  a  promissory  note 
admitting  the  receipt  of  interest,  must  be  taken  to  be  written  at 
the  time  they  bear  date ;  and  Hunt  v.  Massey  (3),  that  a  letter  must 
prinid  facie  be  taken  to  be  written  at  the  time  when  it  bore  date, 
[  •316  ]  are  decisive  authorities  in  support  of  the  *admis8ibility  of  this 
paper.  It  would  lead  to  great  inconvenience  if  it  were  not 
admissible  to  prove  the  date.  Suppose  the  case  of  a  person  having 
contracted  a  debt  for  goods  sold,  who  goes  and  pays  it,  and  takes 
a  receipt  for  the  money  in  the  handwriting  of  his  tradesman ; 
if  the  receipt  were  not  evidence  of  itself,  but  it  was  necessary 
to  call  a  witness  as  to  the  time  it  was  given,  it  would  be  frequently 
impossible  to  prove  the  payment,  as  the  witness  who  had  seen  him 
pay  it  might  have  died  in  the  mean  time ;  and  the  very  object 
of  taking  a  receipt  is  to  avoid  the  necessity  of  taking  a  witness 
to  the  payment.  Unless  some  fraud  be  shown,  the  date  of  such 
receipt  ought  to  be  evidence  of  the  time  when  it  was  written. 
Here  the  Court  are  asked  to  presume  that  the  bankrupt,  for  the 
purpose  of  defeating  the  claim  of  his  assignees,  has  signed  this  paper 
with  a  false  date,  which  would  be  a  fraud  and  against  his  interest. 

Balguy  and  Humfrey^  contra  : 

The  only  question  now  is,  whether  this  evidence  was  or  was  not 
properly  received.  The  proof  of  the  delivery  of  these  goods  at  the 
plaintiff's  warehouse  was  equivocal  as  to  the  matter  of  fact;  but 
when  this  evidence  was  received,  it  put  an  end  to  the  case  on 
the  part  of  the  plaintiffs.  No  doubt,  evidence  of  the  acts  of  the 
bankrupt  before  his  bankruptcy  was  admissible  against  his 
assignees ;  but  it  lay  upon  the  defendant  to  show  that  this  act 
was  done  before  the  bankruptcy,  and  that  he  was  at  the  time 
capable  of  making  the  admission  contained  in  the  account.  The 
case  of  Wright  v.  Lainson^  where  all  the  former  authorities  are 
referred  to,  is  an  authority  to  show  that  this  evidence  was  inad- 
missible. Taylor  v.  Kinloch  is  disposed  of  by  the  observation 
of  Pabke,  B.,  in  Wright  v.  Lainson,  that,  according  to  the  note  in 
Starkie  on  Evid.,  it  was  decided  on  a  mistaken  report  of  a  case 
on  the  Northern  Circuit. 

(1)  See  2  M.  &  W.  743,  Wright  v.  (3)  5  B.  &  Ad.  902 ;  3  Nev.  &  M. 
Lairuon,                                                         109. 

(2)  1  Moo.  &  Rob.  341. 
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(Lord  Abinoeh,  C.  B.  :  In  Wright  v.  Lainson,  the  I.  0.  U.'s  were      Sinclaib 
produced  for  the  purpose  of  supporting  *the  commission.)  Baooaley. 

[  ♦SIT  ] 

Still  the  principle  is  the  same.  The  question  is  altogether  one  of 
time,  and  of  the  competency  of  the  individual  to  do  the  act  at  the 
particular  time.  The  bankrupt  would  not  be  capable  of  doing  this 
act  so  as  to  bind  his  assignees  after  the  bankruptcy  ;  then  it  lay  on 
the  defendant  to  show  that  the  paper  was  signed  by  him  before, 
when  he  had  the  power  to  do  so. 

(Aldbrson,  B.  :  Suppose  there  is  contradictory  evidence  as  to  the 
time  of  the  paper  being  signed,  then  the  jury  would  have  to  look 
at  the  document  itself.) 

Suppose  that,  on  looking  at  the  document,  they  were  to  find  that 
it  was  not  written  at  the  time  it  bore  date,  then  it  would  not  be 
admissible.  In  a  recent  case  in  the  King's  Bench,  Knight  v. 
Cletnents  (1),  which  was  an  action  on  a  bill  of  exchange  payable  two 
months  after  date,  the  bill,  when  produced,  had  the  word  "  two  " 
before  **  months,"  but  written  upon  the  word  "  three,"  and  the 
stamp  was  sufficient  for  a  bill  at  two  months  only :  it  was  held 
that  the  plaintiff  was  bound  to  show  by  extraneous  evidence,  that 
the  alteration  was  properly  made.  Lord  Dbnman,  Ch.  J.,  said, 
"  The  plaintiff  was  bound  to  prove  a  bill  accepted  payable  at  two 
months ;  that  which  he  produced  was  payable  either  at  two  or 
three  months,  with  no  evidence  whether  it  was  one  or  the  other ; 
standing  by  itself,  it  was  obviously  no  better  than  a  conjecture,  for 
the  alteration  might  have  been  too  late."  That  case  is  in  point 
to  show  that  the  party  seeking  to  make  the  instrument  evidence, 
is  bound  to  show  that  it  was  written  in  due  time.  Suppose,  instead 
of  documentary  evidence,  a  witness  had  been  called  to  prove  an 
admission  made  by  the  bankrupt,  and  on  being  asked  when  the 
admission  was  made,  he  had  said  he  could  not  remember,  then  the 
evidence  of  the  admission  would  amount  to  nothing. 

(Alderson,  B.  :  Suppose  the  witness  stated  that  the  party  had 
said,  **  As  sure  as  this  is  the  29th  of  May,  I  received  this  debt," 
''^and  the  witness  had  stated  he  did  not  know  whether  it  was  the  [  *3i8  ] 
29th  of  May  or  not,  but  that  was  what  he  said  ;  would  not  that  be 
evidence  to  go  to  the  jury  to  say  whether  the  acknowledgment  was 
made  on  that  day  ?) 

(1)  47  E.  E.  563  (8  Ad.  &  El.  215;  3  N.  &  P.  375). 
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SIKOIM.IB     It  is  contended  that  Wiight  v.  Lainson  is  an  authority  to  show  that 
Baogaley.    this  evidence  was  not  admissible  without  further  proof. 


LoBD  Abingek,  C.  B.  : 

Those  cases  where  it  has  been  held  that  promissory  notes  signed 
by  the  bankrupt  are  not  evidence  sufficient  to  support  the  com- 
mission, unless  proved  to  have  been  in  existence  before  the  bank- 
ruptcy, stand  on  a  peculiar  foundation  of  their  own,  which 
distinguishes  them  from  the  present.  In  those  cases  it  was  the 
interest  of  the  petitioning  creditor  to  support  the  commission,  and 
owing  to  the  jealousy  which  the  law  feels  of  a  collusion  between 
him  and  the  bankrupt,  the  practice  has  been  established,  when  no 
other  evidence  of  a  petitioning  creditor's  debt  is  offered  than  a  paper 
in  the  handwriting  of  the  bankrupt,  to  require  proof  of  the  existence 
of  that  document  previous  to  the  act  of  bankruptcy.  But  it  has 
never  yet  been  held,  or  even  contended,  that  where  a  paper  is 
adduced  in  evidence  against  a  bankrupt,  or  his  assignee,  the 
document  itself  is  not  prima  facie  evidence  that  it  was  made  at 
the  time  it  bears  date ;  and  I  never  yet  knew  an  instance  where 
the  defendant  was  called  upon  to  prove  the  actual  date.  In  cases, 
for  instance,  where  the  evidence  consisted  of  a  series  of  letters,  the 
defendant  would  not  be  called  upon  to  prove  that  they  were  actually 
written  on  the  days  they  respectively  bore  dat,e ;  and  if  bills  of 
exchange  were  put  in  dated  before  the  bankruptcy,  they  would  be 
presumed  to  be  regular,  and  correctly  dated,  till  the  contrary  were 
shown.  Here,  then,  there  is  an  account  put  in,  which  purports 
to  have  been  settled  between  the  bankrupt  and  the  defendant  on  the 
[  *319  ]  12th  October,  which  has  *been  assumed  to  have  been  before  the 
act  of  bankruptcy  took  place.  If  the  fact  were  otherwise,  and 
this  document  a  fraudulent  contrivance,  it  was  open  to  the  plaintiff 
to  show  it ;  but  in  the  absence  of  such  proof,  I  think  it  was  good 
piimd  facie  evidence,  and  that  it  was  properly  received. 

Boll  AND,  B. : 

I  am  of  the  same  opinion.  Whether  proof  of  the  actual  time 
when  the  paper  was  signed  is  necessary,  depends  upon  which  party 
offers  the  instrument  in  evidence.  It  is  here  offered  by  the 
defendant  against  the  assignees,  and  no  fraud  or  collusion  is 
suggested.     I  think,  therefore,  the  rule  ought  to  be  discharged. 

Alderson,  B.  : 
If  this  document  were  written  and  signed  after  the  bankruptcy. 
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it  would  be  a  fraudulent  instrument ;   and  as  that  cannot  in  the     Singlaib 
absence  of  evidence  be  presumed,  I  think  the  account  was  properly    baooalet. 
admitted  in  evidence,  as  it  must  be  presumed  to  have  been  written 
at  the  time  it  bore  date.     I  am  rather  inclined  to  think,  however, 
as  to  the  last  question  I  put  to  Mr.  Humfrey,  that  such  an  admission 
would  not  be  evidence  of  the  time  when  it  was  made. 

GuBNBY,  B.,  concurred. 


LAYBOURN  AND  Others  v.  CRISP  akd  Others  (1).  is^S; 

(4  Meeson  &  Welsby,  320—330 ;  S.  C.  1  H.  &  H.  326 ;  8  L.  J.  (N.  S.)  Ex.  1 18 ;       Exoh,  of 

S.  C.  at  Nisi  Prius  8  Car.  &  P.  397.)  Plea*- 

r  320  1 
The  deputy  day  meters  of  the  city  of  London  are  entitled,  by  immemorial         ^        ^ 

custom,  to  the    exclusive   right,   by  themselves  and  their  servants,   of 

measuring,  shovelling,  imloading,  and  delivering  all  oysters  brought  in  any 

boat  or  vessel  for  sale  along  the  river  Thames  to  any  place  within  the  limits 

of  the  port  of  London,  and  to  receive  a  reasonable  compensation  for  so 

doing ;  and  a  jury  found  that  8«.  for  every  score  for  the  first  100  bushels, 

and  4«.  for  every  score  of  bushels  of  the  remainder  of  a  cargo,  was  a 

reasonable  recompense  to  them  for  the  labour  of  shovelling,  unloading,  and 

delivering  out  the  oysters,  exclusive  of  the  sums  paid  to  the  corporation  of 

London  for  metage  under  the  statute  11  Will.  III.  c.  24,  s.  7. 

The  meters  are  not  therefore  bound  to  perform  in  their  own  persons  the 
manual  labour  of  shovelling,  &c,,  but  are  bound  to  provide  sufficient  men 
for  the  purpose,  and  are  liable  to  an  action  in  default  of  their  doing  so. 

On  an  issue  as  to  the  existence  of  such  immemorial  right  of  the  deputy 
day  meters  :  Held,  that  a  decree  of  a  court  of  equity,  in  a  cause  between 
third  parties,  touching  the  same  right,  whereby  an  issue  was  directed  to  try 
whether  the  above  sums  were  a  reasonable  recompense,  was  admissible  in 
evidence  (2) :  Held,  also,  that  the  party  producing  it  was  not  bound  also  to 
put  in  the  depositions  in  the  cause,  which  were  referred  to  (in  the  usual 
form)  in  the  decree ;  but  aemhUy  that  the  other  party  would  be  entitled  to 
read  the  depositions  as  his  evidence. 

Where  a  document  has  been  put  in  by  one  of  the  parties  in  a  cause,  and 
portions  of  it  have  been  read  at  the  instance  of  the  opposite  counsel,  he  is 
then  too  late  to  object  to  its  admissibility. 

This  was  an  issue  directed  by  Alderson,  B.,  sitting  on  the  equity 
side  of  this  Court,  to  try  the  two  following  questions : 

I.  Whether,  from  time  whereof  the  memory  of  man  is  not  to 

the  contrary,  the  deputy  oyster  meters  of   the  city  of   London 

have  had  and  exercised,  and  still  of  right  ought  to  have  and 

exercise,   the  exclusive  right  and  privilege,   by   themselves  and 

their  servants,  of  measuring,  shovelling,  unloading,  and  delivering 

(1)  Referred  to  in  judgment  of  the  C.  P.  575,  37  L.  J.  C.  P.  278).— E.  C. 
Court  written  by  Willes,  J.  in  Mills         (2)  See  the  case  referred  to  on  this 

V.   May(^  of    Colcheeter,    (&c.     (1867)  point,    by  Dexman,  Ch.  J.  in  Evam 

L.  R.  2  C.  P.  476,  485,  36  L.  J.  C.  P.  v.  Bees  (1839)  50  R.  R.  468,  472  (10 

210,   216  (affirmed  Ex.  Ch.  L.  R.  3  Ad.  &  El.  151,  155).— R.  C. 
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Layboubn  all  oysters  which  have  been  or  may  be  brought  in  any  boat  or 
Crisp.  vessel  along  the  water  of  Thames,  for  sale,  to  every  place  within 
the  limits  of  the  port  of  London,  and  to  have  and  receive  a 
reasonable  compensation  for  so  doing. 

II.  Whether  the  sum  of  8«.  for  every  score  for  the  first  100 
bushels,  and  4«.  for  every  score  of  bushels  of  the  remainder,  of  any 
cargo  of  oysters  brought  on  board  of  any  oyster  vessel,  to  any 
market  within  the  limits  of  the  said  port  of  London,  for  sale,  or 
any  other  and  what  sum  of  money,  be  a  reasonable  and  proper 
recompense  to  the  aforesaid  deputy  oyster  meters,  for  the  labour  of 
shovelling,  unloading,  and  delivering  out  the  said  oysters. 

The  cause  was  tried  at  bar,  on  the  15th  and  16th  of  June,  before 
Lord  Abinger,  C.  B.,  Parke,  Bolland,  and  Alderson,  Barons,  and  a 
special  jury  of  the  county  of  Hertford. 

[321]  Counsel  for  the  plaintiffs,  Sir  F.  Pollock,   Thesiger,  R.   V. 

Richards,  and  Wood. 

Counsel  for  the  defendants.  Sir  W.  FoUett,  Piatt,  WiUcock,  and 
ChanneU. 

For  the  plaintiffs,  a  charter  granted  by  James  I.  to  the  city  of 
London,  bearing  date  20th  August,  8  Jac.  I.  (1604)  was  put  in.  It 
recited,  that  ''whereas  the  mayor,  commonalty,  and  citizens  of 
London,  from  all  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  have  had  and  exercised  &c.  the  ofSce  of  bailifif  and 
the  conservancy  of  the  water  of  Thames  &c.,  and  have  had 
and  exercised,  and  ought  to  have  been  accustomed  to  have  and 
exercise,  the  ofQce  of  measurer,  and  the  measuring  of  all  and 
every  the  coals  and  grains  of  every  kind,  and  also  all  sorts  of 
salt,  all  sorts  of  apples,  pears,  plums,  and  other  fruits  whatsoever, 
and  of  all  eatable  roots  of  every  kind,  and  also  of  onions,  and  of  all 
other  merchandises,  wares,  and  things  whatsoever  measurable,  and 
the  measuring  of  the  same,  landed,  conveyed,  or  brought  in  or  to 
the  port  of  the  said  city  of  London,  upon  the  said  water  of  Thames, 
in  every  ship,  boat,  barge,  or  other  vessel  whatsoever,  floating, 
laden,  remaining,  or  being  on  every  part  of  the  same  water  of 
Thames,  and  upon  every  bank,  or  every  shore,  or  every  wharf,  of 
the  same  water  of  Thames,  which  should  happen  to  stop,  remain, 
and  be  delivered  or  set  down,  from  the  bridge  of  the  town  of  Staines, 
in  the  county  of  Middlesex,  westwards,  to  London  bridge,  and 
thence  to  the  place  called  Yendall,  otherwise  Yenland,  otherwise 
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Yenleete,  towards  the  sea  and  eastwards,  and  in  the  Medway,  and     Latboubn 

in  the  said  port  of  the  city  of  London  aforesaid ;  to  exercise  and        cbisp. 

occupy  the  same  office  of  measurer,  and  the  measuring  aforesaid, 

by  the  mayor  of  the  city  aforesaid,  for  the  time  being,  during  the 

time  of  his  mayoralty,  or  by  his  sufficient  deputies.    And  also  for 

all  the  same  time  have  had  and  taken,  and  ought  to  have  been 

accustomed  to  have  and  take,  to  their  own  use,  by  the  mayor  of  the 

city  aforesaid,  *for  the  time  being,  during  the  time  of  his  mayoralty,       [  '322  ] 

or  by  his  sufficient  deputies,  all  wages,  rewards,  fees,  and  profits, 

to  the  same  office  of  measurer  belonging  and  appertaining."     The 

charter  then,  after  further  reciting  that  the  corporation  had  been 

disturbed  in  some  of  the  measuring,  especially  in  the  measuring  of 

coals,  stated  that,  "in  order  to  put  an  end  to  all  controversy,*'  the 

King  did  thereby  grant  to  the  mayor,  commonalty,  and  citizens, 

and  their  successors,  to  exercise  and  enjoy  the  aforesaid  office  of 

measurer,  and  the  measuring,  of  all  and  every  the  coals  and  grains 

of  every  kind,  &c.  (in  the  same  words  as  in  the  recital.) 

A  subsequent  charter,  dated  28th  September,  6  Jac.  I.  (1607), 
was  also  put  in,  which  recited  as  follows :  "  Whereas  within  our 
said  city  of  London,  the  liberties,  suburbs,  and  port  of  the  same,  as 
we  are  informed,  the  search  and  surveying  of  oil,  hops,  tallow,  salt, 
butter,  cheese,  and  other  such  like  things,  coming  or  brought  to  the 
port  of  the  city  of  London,  with  the  intent  to  be  sold  or  to  be 
exposed  to  sale  by  way  of  merchandise,  and  also  the  measuring 
of  all  corn  of  whatever  kind,  onions,  salt,  sea-coals,  and  fruit  of 
all  kinds,  fish  called  shell-fish,  measurable  and  accustomed  to  be 
measured,  coming  and  brought  to  the  said  port  of  the  city  of 
London,  with  the  intent  to  be  sold  by  way  of  merchandise,  hitherto 
have  pertained  and  belonged  to  the  mayor,  and  commonalty,  and 
citizens  of  the  city  aforesaid,  and  their  predecessors,  to  be  exercised 
^nd  executed  by  the  mayor  of  the  aforesaid  city  for  the  time  being, 
according  to  the  laws,  ordinances,  and  statutes  thereof  made, 
and  of  the  customs  of  the  city  aforesaid,"  &c.  Two  inspexi- 
mus  charters,  of  the  14  Car.  I.  and  15  Car.  II.,  which  recited  and 
confirmed  the  former  charters,  were  also  put  in. 

An  examined  copy  of  a  judgment  of  the  Court  of  King's  Bench, 
of  Michaelmas  Term,  1779,  in  an  action  of  assumpsit,  Pillett  and 
another  v.  Bowmer  and  others,  was  put  *in  and  read  without  [^323] 
objection.  The  first  count  of  the  declaration  was  for  26^.,  for  the 
work  and  labour  of  the  plaintiffs,  done,  performed,  and  bestowed 
for  the  defendants,  at  their  special  instance  and  request,  in  and 
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Laybourn  about  the  shovelling:  and  unloading  divers,  to  wit,  65  bushels  of 
Cbt'sp.  oysters  of  the  defendants.  The  second  count  was  on  a  quantum 
meniit :  the  third  and  fourth  differed  from  these  only  in  stating 
the  work  to  have  been  done  by  the  plaintiffs  and  their  servants ; 
and  there  were  also  counts  for  money  paid,  and  on  an  account 
stated.  The  only  plea  was  non  asstimpsit^  and  there  was  a  general 
verdict  for  the  plaintiff,  damages  26«. 

A  decree  of  the  Court  of  Exchequer  in  Equity,  in  a  cause 
of  Milburn  v.  Fisher,  dated  13th  May,  1783,  was  then  given  in 
evidence.  The  decree,  after  reciting  the  bill  and  answer,  directed 
an  issue  to  be  tried,  "  whether  the  sum  of  8$.  per  score  for  the  first 
100  bushels,  and  4«.  per  score  for  the  remainder  of  the  cargo,  on 
board  each  of  the  oyster  vessels  brought  to  Billingsgate  market  for 
sale,  be  a  reasonable  and  proper  recompense  to  the  plaintiffs,  the 
deputy  day  meters,  for  the  shovelling,  unloading,  and  delivering 
out  the  said  oysters."  The  decree  was  drawn  up  in  the  usual 
terms,  on  hearing  counsel  and  reading  of  the  depositions  and 
exhibits.  And  by  a  subsequent  decretal  order  of  the  9th  of 
February,  1784,  it  appeared  that  this  issue  was  found  for  the 
plaintiffs,  and  an  account  was  directed.  The  bill  and  answer  were 
also  put  in.  The  bill  appeared  to  be  filed  by  the  then  eighteen  deputy 
day  meters,  and  the  representatives  of  some  of  their  predecessors 
who  were  dead,  and  stated  that  they  enjoyed  the  said  offices  of 
deputy  day  meters,  with  all  perquisites  thereunto  belonging,  and 
that  they  by  themselves  or  their  assistants  had  shovelled  and 
unloaded  oysters  for  the  defendants ;  and  prayed  an  account. 

[  •324  ]  Sir  W.  Follett  desired  to  have  certain  passages  read  ♦from  the 

recitals  in  the  decree.  The  following  allegations  of  the  bill,  as 
recited  in  the  decree,  were  read  accordingly:  That  the  city  of 
London  was  an  ancient  city,  and  that  the  mayor,  and  commonalty, 
and  citizens  thereof,  were,  from  time  whereof  the  memory  of  man 
was  not  to  the  contrary,  entitled  to  the  metage  of  all  oysters 
brought  to  the  market  of  Billingsgate  for  sale :  and  that  from  time 
whereof  &c.,  four  officers,  called  yeomen  of  the  waterside,  had  been 
appointed  to  the  office  of  measuring  all  oysters  brought  to  the  said 
market,  and  for  all  the  time  aforesaid,  found  and  provided  measures 
and  other  convenient  utensils  for  measuring  the  said  oysters,  and 
also  for  the  shovelling,  unloading,  and  delivering  the  said  oysters  ; 
and  that  the  said  yeomen  had  also,  at  divers  times,  from  time  to 
time  as  they  saw  fit  so  to  do,  appointed  twenty-one  freemen  of  the 
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city  of  London,  and  members  of  the  society  of  fellowship-porters,  Laybourn 
as  their  deputies  or  assistants ;  and  that  in  consequence  of  the  Cbisp. 
increase  of  the  size  of  the  oyster  boats,  disputes  had  arisen  as  to 
the  rate  of  payment  for  the  labour  and  attendance  of  the  deputy 
day  meters,  and  that,  at  a  meeting  of  proprietors  of  oysters  brought 
into  the  said  market,  in  1771,  the  said  rates  of  Ss.  and  48.  were 
agreed  upon,  and  had  been  paid  since  that  time.  By  the  answer, 
the  defendants  admitted  the  right  of  the  city  to  the  metage,  and 
alleged  that  the  payments  made  to  the  corporation  for  the  metage 
included  the  price  of  the  whole  of  the  labour  bestowed  in  the 
shovelling,  unloading,  and  delivering  the  oysters. 

Sir  W.  Follett  then  required  that  the  depositionsin  the  above  cause 
should  be  put  in  and  read,  but  the  plaintiffs'  counsel  declined  to  do  so. 

Sir  W.  Follett  thereupon  objected,  that  the  decree  was  not 
admissible  in  evidence  without  the  depositions.  First,  *this  is  a  [  •325  ] 
question  of  custom ;  it  does  not  appear  on  the  face  of  the  decree, 
that  any  issue  arose  as  to  the  custom ;  the  bill  is  so  framed  as  to 
entitle  the  plaintiffs  to  an  account,  if  they  had  done  all  the  work  on 
the  defendants'  boats ;  and  whether  the  decree  was  made  on  proof 
of  the  custom  cannot  therefore  appear  but  from  the  evidence  in  the 
cause,  which  is  stated  in  the  depositions.  But,  secondly,  the  decree 
refers  to  and  professes  to  be  founded  upon  the  depositions,  and 
they  thus  become  a  part  of  the  record. 

Sir  F.  Pollock  and  Thesiger,  contra  : 

First,  this  objection  comes  too  late,  a  part  of  the  decree  having 
been  already  read  to  the  jury  at  the  instance  of  the  defendants' 
counsel.  But  the  decree  is  clearly  admissible  without  the  deposi- 
tions. It  appears  from  the  bill  and  answer,  that  certain  questions 
of  right  were  in  dispute  between  the  parties ;  and  by  the  decree  it 
appears  what  judgment  the  Court  pronounced  on  these  questions. 
The  decree  in  effect  establishes  the  right,  because,  unless  the  Court 
had  been  satisfied  of  the  right  as  claimed,  they  would  never  have 
directed  an  issue  merely  as  to  the  amount.  It  might  as  well  be 
argued,  that  because  a  rule  of  Court  is  drawn  up  on  reading 
affidavits,  it  could  not  be  read,  in  cases  where  it  is  receivable  in 
evidence,  without  reading  the  affidavits  also ;  or  that  a  judgment 
at  law  could  not  be  proved  without  reading  the  parol  evidence 
in  the  cause.  The  defendants  may  read  the  depositions  as  their 
evidence  if  they  think  fit. 

89—2 
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•  Laybourn    Lord  Abinger,  C.  B-  : 

Crisp.  Three  points  arise  for  the  determination  of  the  Court.    I  am 

certainly  disposed  to  agree  that  a  decree  would  be  of  no  effect 
as  proof  of  a  custom,  without  some  evidence  what  the  question 
in  issue  really  was.  When  a  record  is  produced  to  prove  a  custom, 
and  there  is  no  direct  issue  on  the  custom,  the  constant  practice  is 
[  'ssr,  ]  to  give  some  evidence  to  show  that  the  custom  *wa8  really  in 
question ;  otherwise  a  verdict  in  indebitatus  assumpsit  would  prove 
nothing.  I  am  not  however  prepared  to  say  that,  on  a  full 
examination  of  the  bill  and  answer,  there  is  not  something  shown 
which  makes  this  decree  per  se  evidence ;  I  cannot  say  but  that 
I  entertain  a  very  strong  inference  from  it  as  it  stands.  Biat  on  the 
question  whether  the  depositions  must  be  produced,  I  think  clearly 
that  that  is  not  necessary.  When  a  party  desires  to  give  evidence 
of  a  custom,  and  proposes  to  read  the  depositions  of  ancient 
witnesses,  who  are  dead,  for  the  purpose,  he  cannot  read  the 
evidence  without  first  putting  in  the  bill  and  answer,  to  show  that 
it  was  a  question  between  the  same  parties,  or  between  parties 
claiming  the  same  right ;  but  where  a  decree  is  evidence  on  the 
face  of  it,  as  iwimd  facie  having  some  relation  to  the  matter  in 
issue,  the  putting  in  of  the  evidence  on  which  it  proceeded  is  not 
necessary.  We  do  not  sit  in  judgment  on  the  question  whether  it 
was  a  right  decree :  it  is  only  evidence  that  the  same  right  was  in 
litigation  in  that  cause,  and  was  established  in  the  opinion  of  the 
Judge.  I  am  not,  however,  prepared  to  say  that  the  defendants' 
counsel  may  not  put  in  the  depositions  as  his  evidence. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  have  never  heard  it  doubted,  that 
a  decree  of  a  court  of  equity  is  evidence  of  reputation,  in  the  same 
manner  as  a  verdict.  The  objection  to  the  admissibility  of  this 
decree  seems  to  me  to  come  too  late ;  but  if  it  had  been  made 
earlier,  I  do  not  think  it  could  have  prevailed  :  I  think  the  custom 
is  in  issue  on  the  face  of  the  pleadings.  Whether  it  would  be  of 
effect  to  prove  the  particular  custom  alleged  may  be  a  question 
hereafter ;  but  I  think  the  plaintiffs  do  claim  on  a  custom  in  the 
bill,  and  that  it  is  affirmed  by  the  answer.  Then  are  the  deposi- 
tions necessarily  to  be  read  as  part  of  the  plaintiffs'  case  ?  I  think 
[  •327  ]  not.  The  only  ♦ground  on  which  it  can  be  contended  that  they  are, 
is,  that  they  are  necessary  to  show  what  was  the  matter  in  issue. 
But  in  equity,  the  Court  must  collect  the  questions  in  dispute  from 
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the  bill  and  answer  only ;  not  so  in  the  general  forms  of  actions  at     Laybovbn. 
law.    Here  the  matter  in  issue  appears  on  the  bill  and  answer        ckVsp. 
themselves. 

BOLLAND,  B. : 

I  am  of  the  same  opinion  on  all  the  three  points  :  first,  that  this 
objection  was  too  late ;  secondly,  that  the  decree  is  evidence  ;  and, 
thirdly,  that  the  depositions  need  not  be  read  as  part  of  the 
plaintiffs'  evidence. 

Alderson,  B.  : 

I  am  of  the  same  opinion  on  all  the  points.  First,  I  think  the 
objection  was  too  late ;  if  not,  it  might  be  made  at  any  period  of 
the  cause.  The  proper  time  to  take  the  objection  is  when  the 
document  is  tendered  in  evidence  :  it  may,  indeed,  be  necessary  to 
look  at  it  to  see  whether  the  objection  is  well-founded ;  but  here  it 
has  been  looked  into  to  ascertain  its  effect.  But,  in  the  next  place, 
I  agree  that  the  decree  is  clearly  receivable.  This  is  a  question  of 
custom:  all  matters  having  a  tendency  to  prove  the  custom  are 
receivable  in  evidence.  If  the  decree  had  not  any  such  effect,  it 
would  not  be  admissible,  being  res  inter  alios  acta ;  but  it  has  a 
tendency  to  prove  facts  which  have  a  material  bearing  on  the  proof 
of  the  custom :  it  shows,  in  the  first  place,  that  the  city  has  the 
immemorial  right  of  measuring.  The  other  facts  which  appear  on 
the  face  of  it  may  have  a  more  or  less  cogent  effect  in  establishing 
the  custom,  but  that  constitutes  no  objection  to  its  admissibility ;  it 
is  suflScient  if  it  has  a  tendency  to  prove  any  one  fact  material  to 
the  issue.  The  third  question  is,  whether  it  is  necessary  also  to 
prove  the  depositions.  It  is  said,  they  are  referred  to  in  the  decree. 
But  it  is  by  the  bill  and  answer  that  a  court  of  equity  determines 
what  are  the  issues  to  be  tried ;  and  *the  decree  disposes  of  the  [  '328  ] 
question  of  fact  there  admitted  or  denied.  Then,  as  there  is  an 
appeal  from  the  courts  of  equity,  and  there  could  be  no  effectual 
appeal  unless  the  facts  were  stated,  it  is  of  necessity  that  the  decree 
should  refer  to  the  evidence,  in  order  to  bring  it  before  the  court  of 
appeal ;  but  that  reference  has  no  further  effect.  If  the  depositions 
were  to  be  received,  it  would  be  making  this  jury  a  tribunal  of 
appeal  from  the  judgment  of  the  court  of  equity  in  1783,  to  see 
whether  it  came  to  a  right  conclusion  on  the  evidence. 

The  depositions  were  therefore  not  read. 

The  plaintiffs  then  gave  parol  evidence  to  show  that,  since  the 
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Laybourn  year  1790,  the  right  now  claimed  had  been  uniformly  exercised  at 
Chisp.  *^®  market  of  Billingsgate,  and  the  payments  in  question  received 
by  the  deputy  day  meters,  for  the  shovelling,  unloading,  and 
delivering  of  the  oysters  ;  that  the  twenty-one  deputies  or  assistants 
consisted  of  eighteen  day  meters,  and  three  night  and  morning 
meters,  who  were  appointed  by  the  yeomen  of  the  waterside,  and 
accounted  to  them  weekly ;  that  these  yeomen  until  the  year  1826, 
and  afterwards  the  corporation,  provided  the  measures;  that  for 
oysters  were  paid  (according  to  the  statute  11  Will.  III.  c.  24,  s.  7)  Is. 
per  boat  to  the  corporation.  Id.  per  boat  to  the  Lord  Mayor,  and 
id.  per  bushel  to  the  yeomen  of  the  waterside  (until  within  a  few 
years,  when  by  a  new  arrangement  the  Jd.  also  was  paid  to  the 
corporation),  as  metage :  that  the  deputy  day  meters,  or  some  of 
them,  go  on  board  the  vessels  daily,  and  superintend  the  measuring 
of  the  oysters,  to  see  the  measures  properly  filled  as  between  buyer 
and  seller ;  that  they  have  men  under  them,  called  holdsmen,  who 
are  also  of  the  company  of  fellowship-porters,  and  who  actually 
shovel  the  oysters  into  the  measure,  place  it  on  the  deck,  and  then 
[  *329  ]  pour  its  contents  into  the  buyer's  basket ;  that  *the  buyer  usually 
gives  the  holdsman  who  measures  Id.  a  peck,  but  that  this  is  a 
mere  gratuity.  Evidence  was  also  given  of  the  receipt  of  the  Ss.  and 
48.  on  several  occasions,  in  respect  of  cargoes  of  oysters  landed 
elsewhere  within  the  port  of  London  than  at  Billingsgate ;  and  that 
the  city  meters  always  measured,  and  the  fellowship-porters  who 
assisted  them  landed,  all  corn,  salt,  potatoes,  and  fruit,  brought 
into  any  part  of  the  port. 

Sir  W.  Follett,  in  addressing  the  jury  for  the  defendants,  con- 
tended that  tlie  custom  alleged  on  the  part  of  the  plaintiffs  was  bad 
in  law,  and  that  the  Crown  had  no  power,  by  modern  grant,  to 
impose  such  a  restriction  on  the  subject  without  a  corresponding 
benefit :  Jenkins  v.  Ilancy  (i)  :  but  even  if  that  were  not  so,  the 
claim  of  the  plaintiffs  was  quite  beyond  the  grant  contained  in  the 
charters  of  James  I.,  and  that  a  bye-law  made  to  enforce  such  a 
custom  would  be  illegal :  C addon  v.  Eastwick  (2),  (where  it  was  held 
that  a  bye-law  compelling  strangers  to  employ  city  porters  within 
the  city  of  London  was  bad) ;  Com.  Dig.  Bye-Law,  (C)  2 :  that 
the  present  claim  was  clearly  not  immemorial,  nor  the  deputy 
day  meters  immemorial  officers,  but  that  they  had  no  doubt  been 
appointed  in  consequence  of  the  passing  of  the  statute  11  Will.  IIL 

(1)  40  R.  B.  769  (1  Cr.  M:.  &  B.  877).  (2)  1  Salk.  143,  192 ;  6  Mod.  123. 
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c.  24,  which  fixed  the  tolls  of  Billingsgate  market,  and  the  pay-     Laybourn 

ments  had  been  then  regulated  by  agreement,  as  appeared  from  the        ci^bp. 

statement  in  the  bill  in  Milburn  v.  Fisher;  that  all  which  that 

case  established  was,  that  the  work  having  been  actually  done,  the 

plaintiffs  were  entitled  to  be  paid  for  it,  and  the  only  question  was 

as  to  the  amount  of  the  payment ;  that  the  corporation  of  London 

might  be  admitted  to  have  a  good  title  to  the  payments  for  the 

metage,  but  that  the  importers  of  oysters  had  a  right  to  demand 

that  for  these  payments  the  actual  measuring  should  be  performed ; 

and  that  it  was  clear  the  services  of  the  deputy  meters  were  of 

no  value,  the  labour  *of  shovelling,  unloading,  measuring,  and       [  •830  ] 

delivering,  which   was  in  fact  all  one  manual  operation,  being 

performed  by  the  holdsmen. 

LoBD  Abinoer,  C.  B.,  in  summing  up,  expressed  the  opinion  of 
the  Court  that  the  custom  alleged  was  good  in  law,  as  had  been 
decided  in  the  case  of  Fazakerley  v.  Wiltshire  (i),  in  which  Cuddon  v. 
Eastwick  was  cited  and  considered ;  that  the  metage  (the  imme- 
morial right  of  the  corporation  to  which  was  clear)  did  not  imply 
any  manual  labour,  and  that  it  was  not  necessarily  any  part  of  the 
duty  of  the  meters  themselves,  as  such,  to  perform  the  manual 
operation  of  shovelling  the  oysters ;  but  that  they  were  bound,  for 
the  payments  claimed,  to  provide  sufficient  men  for  that  purpose, 
and  were  liable  to  an  action  if  they  did  not  do  so ;  that  although 
it  was  not  expressly  stated  in  the  bill  in  Milbuiii  v.  Fisher  that 
the  deputy  day  meters  were  immemorial  officers,  yet  it  might  be 
reasonably  inferred  that  the  Court  would  not  have  pronounced  that 
decree  if  it  had  not  been  satisfied  of  the  immemorial  right,  which 
alone  could  have  enabled  the  plaintiffs  to  support  the  bill  jointly. 
He  left  it  to  the  jury  also  to  say  whether,  from  the  usage  and 
enjoyment  since  1790,  they  would  not  presume  a  legal  origin  of  the 
custom :  and,  with  respect  to  the  second  issue,  whether  the  amount, 
proved  never  to  have  been  disputed  since  1771,  when  it  was  found 
by  a  jury  to  be  reasonable,  which  finding  was  confirmed  by  the 
Court,  was  not  sufficiently  proved  to  be  a  reasonable  payment. 

The  jury  found  that  the  plaintiffs  had  the  exclusive  right  of  doing 

the  labour,  and  that  %s,  a  score  for  the  first  five  score  bushels,  and 

4s.  for  the  remainder  of  the  cargo,  was  reasonable,  exclusive  of  the 

sum  payable  for  metage. 

Verdict  for  the  plaintiffs. 

(1)  1  Str.  462. 
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IN   THE   EXCHEQUER    CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.) 
i^  FEANCI8  V.   DOE  d.   COLLAN   HARVEY, 

Exchequer     (4  Meeson  &  Welsby,  331—336 ;  S.  C.  1  H.  &  H.  362 ;  8  L.  J.  (N.  S.)  Ex.  281.) 

P        -  '  Ejectment  for  two  stamping  mills,  on  the  demise  of  C.  H.    The  mills 

•■        ■•  had  been  let  to  a  mining  Company  by  C.  H.  from  year  to  year,  and  notice 

to  quit  had  been  given  by  him  to  the  Company.  On  the  day  of  the  demise 
in  the  declaration  C.  H.  was  a  partner  in  the  Company,  and  the  defendant, 
who  was  another  partner,  defended  on  behalf  of  the  Company.  At  the  trial 
it  was  ruled  that  the  defendant  was  estopped  from  disputing  the  title  of 
C.  H.,  although  C.  H.  had  admitted  in  an  answer  in  Chancery,  which  was 
in  evidence,  that  he  had  no  legal  title :  Held,  on  a  bill  of  exceptions,  firsts 
that  the  defendant  was  estopped  from  disputing  C.  H.'s  title,  notwith- 
standing C.  H,  was  a  partner  with  him  in  the  Company ;  and  secondly, 
that  C.  H.  being  a  member  of  the  Company  was  no  objection  to  an 
ejectment  brought  on  a  demise  by  him. 

Ejectment  to  recover  possession  of  two  stamping  mills  and  a 
watercourse  whereby  the  same  were  worked,  situate  in  the  parish 
of  Gwennap,  in  the  county  of  Cornwall.  There  were  two  demises, 
dated  respectively  the  27th  March,  1886,  and  10th  January,  1887. 

At  the  trial  before  Patteson,  J.,  at  the  Cornwall  Summer  Assizes, 
1887,  evidence  was  given  by  the  lessor  of  the  plaintiff,  that  the 
defendant,  on  the  1st  January,  1826,  and  from  thence  down  to  the 
days  of  the  several  demises  in  the  declaration,  was  a  partner  and 
adventurer  in  the  Company  of  Adventurers  working  the  Consolidated 
Mines  in  the  said  parish  of  Gwennap,  and  that  the  Company  had, 
at  various  times  between  Lady  Day,  1826,  and  Lady  Day,  1886,  paid 
rent  to  the  lessor  of  the  plaintiff  for  the  use  and  occupation  of 
the  premises  mentioned  in  the  declaration,  at  the  rate  of  82Z.  per 
annum,  half-yearly,  at  Michaelmas  and  Lady  Day;  and  that  on 
the  18th  September,  1885,  the  lessor  of  the  plaintiff  served  the 
defendant  with  the  following  notice  to  quit  the  premises  :  "  To  the 
partners  or  adventurers  in  the  Consolidated  Mines  in  the  parish  of 
Gwennap  in  the  county  of  Cornwall,  and  to  every  of  them :  I  do 
hereby  give  you  notice  to  quit  and  deliver  up  to  me,  the  possession 
of  all  those  the  stamping-mills,  watercourse,  and  hereditaments,  with 
the  appurtenances  which  you  the  said  partners  and  adventurers 
[  •332  ]  now  *hold  of  me  at  the  yearly  rent  of  82Z.,  situate  &c.,  on  the  25th 
day  of  March,  in  the  year  1886,  provided  your  tenancy  commenced 
on-  the  25th  day  of  March,  or  otherwise  that  you  quit  and  deliver 
up  the  possession  of  the  said  stamping-mills,  &c.,  at  the  end  of  the 
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year  of  your  tenancy,  which  shall  expire  next  after  the  end  of  half 
a  year  from  the  time  of  your  being  served  with  this  notice.  Dated 
this  18th  day  of  September,  1885. — Collan  Harvey."  It  was  also 
proved  that,  after  the  service  of  this  notice,  and  before  the  subse- 
quent Lady  Day,  the  Company  made  several  applications  by  letter 
to  the  lessor  of  the  plaintiff,  proposing  to  retake  the  premises  of 
him  for  another  term  of  years  after  the  expiration  of  the  notice. 

The  defendant  gave  in  evidence  an  answer  sworn  by  the  lessor 
of  the  plaintiff  in  a  suit  in  Chancery  wherein  John  Taylor  and 
Francis  Baily,  on  behalf  of  themselves  and  all  other  the  members 
of  the  partnership  or  Company  called  the  Company  of  the  Adven- 
turers of  the  Consolidated  and  United  Mines,  were  the  plaintiffs, 
and  the  lessor  of  the  plaintiff  was  the  defendant,  in  which  he 
admitted  that  he  had  not,  at  the  time  of  the  contract  to  let  the 
premises  to  the  Company,  and  the  letting  them  into  possession 
in  1826,  or  at  any  time  since,  any  legal  estate  or  interest  in  the 
premises,  but  had  merely  an  equitable  interest  in  a  moiety  of  them, 
and  that  the  legal  estate  and  interest  in  the  whole  belonged  to  and 
was  vested  in  one  John  Williams,  as  to  one  undivided  moiety,  to 
his  own  use,  and  as  to  the  other  moiety,  in  trust  for  the  lessor  of 
the  plaintiff;  but  that  the  latter  had,  prior  and  up  to  the  year  1826, 
let  the  premises  to  divers  persons  as  tenants  to  him ;  and  that, 
in  the  year  1826,  in  consequence  of  applications  from  the  said 
Company  of  Adventurers  to  the  lessor  of  the  plaintiff,  it  was  agreed 
between  them  that  the  Company  should  take  the  premises  of  him 
as  tenants  to  him  from  year  to  year,  at  the  rent  of  32Z.,  payable 
half-yearly,  the  tenancy  to  commence  at  Lady  Day,  1826  ;  *and 
that  they  were  let  into  possession  accordingly  by  the  lessor  of  the 
plaintiff,  in  the  year  1826,  and  had  never  since  given  up  the 
possession.  The  defendant  proved  also  that  the  lessor  of  the 
plaintiff  was,  at  the  time  of  the  several  demises  mentioned  in  the 
declaration,  and  continued  to  be  at  the  time  of  the  trial,  a  partner 
or  co-adventurer  with  the  defendant  in  the  said  Company  of 
Adventurers  in  the  Consolidated  and  United  Mines.  On  this 
evidence  it  was  contended  for  the  defendant  that  the  lessor  of  the 
plaintiff  was  not  entitled  to  recover  the  possession  of  any  part  of 
the  premises,  or  at  all  events  a  moiety  only.  For  the  plaintiff  it 
was  insisted,  that  as  the  Company  had  obtained  possession  of  the 
whole  of  the  premises  from  and  under  the  lessor  of  the  plaintiff,  as 
his  tenants,  they  could  not  dispute  his  title  until  they  had  given  up 
the  premises  to  him.     The  learned  Judge,  in  summing  up,  stated 
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that,  upon  the  evidence,  he  was  of  opinion  that  the  defendant  took 
the  premises  in  the  declaration  mentioned  from  the  lessor  of  the 
plaintiff  as  his  tenant,  and  was  not  at  liberty  to  dispute  his  title, 
notwithstanding  he  was  at  that  time  an  adventurer ;  that  the  lessor 
of  the  plaintiff  was  not  proved  to  have  disposed  of  his  share  as 
adventurer  in  the  Company,  but  that  he  thought  his  continuing  to 
be  an  adventurer  did  not  affect  his  right  to  recover.  Under  this 
direction,  the  jury  found  a  verdict  for  the  plaintiff;  whereupon  the 
defendant's  counsel  tendered  a  bill  of  exceptions,  which  was  sealed 
by  the  learned  Judge,  and  a  writ  of  error  sued  out  thereon,  which 
now  came  on  for  argument.  The  following  were  the  points  for 
argument  stated  on  the  part  of  the  plaintiff  in  error  : 

1.  That  as  the  lessor  of  the  plaintiff  was  a  partner  of  the  defen- 
dant below,  and  therefore  jointly  with  him  in  possession  of  the 
premises  sought  to  be  recovered,  the  defendant  below  was  not 
estopped  from  showing  that  the  lessor  of  the  plaintiff  below  had  no 
legal  title :  and — 

2.  That  the  lessor  of  the  plaintiff  being,  as  a  partner  of  the 
defendant  below,  in  possession  of  the  premises  jointly  with  him,  is 
not  entitled  to  recover  against  the  defendant  below  in  an  action  of 
ejectment. 

Erie,  for  the  plaintiff  in  error : 

First,  the  defendant  was  not  estopped,  under  the  circumstancesy 
from  showing  the  want  of  a  legal  title  in  the  lessor  of  the  plaintiff. 
The  action  of  ejectment  is  in  principle  an  action  for  a  wrong.  The 
confession  of  lease,  entry,  and  ouster,  under  the  consent  rule, 
cannot  prove  that  the  defendant  was  a  trespasser  before  the  com- 
mencement of  the  action :  Eight  v.  Beard  (i).  And  the  principle  of 
estoppel  does  not  apply  here,  because  the  lessor  of  the  plaintiff 
himself  was  in  actual  possession  with  the  defendant  as  one  of  the 
adventurers.  There  can  be  no  estoppel  as  between  the  lessor  of 
the  plaintiff  and  his  co-tenants. 

Secondly,  the  lessor  of  the  plaintiff  being  a  co-partner  with  the 
defendant,  is  precluded  from  recovering.  This  is  an  action  of 
trespass,  wherein  the  plaintiff  is  in  effect  complaining  of  a  wrong 
done  by  himself  jointly  with  others.  He  is  liable  to  contribution 
for  the  costs  and  damages,  and  also  for  the  mesne  profits  of  the 
Company,  if  sued  for  them.  It  is  clear  that  a  joint-tenant  cannot 
sue  his  companion  in  trover:  Brown  v.  Hedges {2).  So,  it  was 
(1)  1-6  East,  210.  (2)  1  Salk.  290. 
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held  that  a  member  of  a  friendly  society  could  not  sue  in  trover 
against  another  member,  who  had  taken  from  him  a  box  containing 
the  fund  of  the  society,  and  which  he,  the  plaintiff,  was  bound 
to  keep  safely :  IloUiday  v.  Cainsell(i).  It  is  unnecessary  to  cite 
authorities  to  show  that  in  cases  of  contract  a  man  cannot  sue 
himself.  The  rule  is  clear,  that  in  an  action  at  law  the  same 
person  cannot  be  both  plaintiff  and  defendant.  Here  the  lessor  of 
the  plaintiff  is  virtually  a  co-defendant. 

Montague  Smith,  for  the  defendant  in  error  : 

The  estoppel  applies  to  each  and  all  of  the  adventurers,  and 
therefore  binds  the  defendant.  But  further,  the  lessor  of  the 
plaintiff  was  never  a  co-tenant  with  the  defendant,  for  it  does  not 
appear  on  the  bill  of  exceptions  that  he  was  an  adventurer  when 
the  tenancy  commenced;  and  his  subsequently  becoming  a  co- 
partner would  not  make  him  a  tenant  to  himself.  It  does  not 
8eem  to  be  clear  what  is  the  legal  effect  of  a  grant  from  a  man  to 
himself  and  others.  Lord  Mansfield  considered  that  nothing  would 
pass  out  of  the  grantor — that  the  whole  legal  estate  would  remain 
with  him  :  Harker  v.  Birkbeck  (2) ;  and  Mr.  Serjeant  Hill,  in  a  note 
to  this  case,  adds  a  quiere,  whether  the  effect  of  such  a  grant  would 
not  be  that  the  whole  estate  would  pass  at  law  to  the  other  grantees, 
who  would  be  trustees  in  equity  for  the  share  of  the  grantor. 
Whichever  may  be  the  operation  of  such  a  demise,  the  lessor  of  the 
plaintiff  would  not  have  been  a  joint  tenant  with  the  defendant, 
even  supposing  he  had  been  a  partner  at  the  time  he  let  to  the 
Company,  and  it  is  clear  his  subsequently  becoming  an  adventurer 
would  not  alter  the  previous  relation  of  the  parties.  There  is, 
therefore,  nothing  to  prevent  the  estoppel. 

Secondly,  The  technical  difSculty  raised  in  the  case,  that  the 
lessor  of  the  plaintiff  is  a  co-defendant,  and  cannot  recover  from 
himself,  may  be  met  by  the  technical  answer  that  not  he,  but 
John  Doe,  is  the  plaintiff  on  the  record.  There  would  be  nothing 
repugnant  to  the  technical  rule  that  the  same  person  cannot  be 
both  plaintiff  and  defendant,  if  the  lessor  of  the  plaintiff  had 
been  actually  named  as  a  defendant.  Formerly  the  plaintiff  was 
the  real  lessee,  and  the  lessor  was  always  the  defendant,  for  the 
origin  of  the  action  was  to  enable  the  lessee  to  recover  his  term 
from  his  own  lessor,  who  might  have  ousted  him  of  it.  The 
^plaintiff  although  now  nominal,  is  still,  for  technical  purposes, 
(1)  1  B.  B.  346  (1  T.  B.  658).  (2)  3  Burr.  1563. 
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the  plaintiff  on  the  record.  But  here  the  lessor  of  the  plaintiflF  is 
not  a  defendant  on  the  record,  and  to  enable  the  defendant  to  take 
advantage  of  his  being  co-tenant,  he  ought  not  to  have  confessed  an 
ouster.  After  an  actual  ouster,  ejectment  will  lie  by  one  tenant  in 
common  against  another.  Here  the  defendant  has  entered  into  the 
common  rule,  confessing  an  ouster. 

Erie,  in  reply : 

It  matters  not  to  the  present  question  what  estate  passed  from 
the  lessor  of  the  plaintiff  to  the  Company ;  that  lawful  interest  may 
be  treated  as  entirely  at  an  end ;  the  plaintiff  now  sues  for  a  wrong 
in  which  he  was  jointly  participant. 

As  to  the  answer  given  to  the  second  point,  Bull.  N.  P.  232,  and 
Aslin  V.  Parkin  (i),  are  authorities  to  show  that  the  Courts  will  take 
notice  that  the  lessor  of  the  plaintiff  is  the  real  party  in  ejectment. 

Lord  Denman,  Ch.  J. : 

We  think  that  the  Company  having  taken  possession  of  the 
premises  under  the  lessor  of  the  plaintiff,  are  estopped  from 
disputing  his  title,  and  that  every  member  of  the  Company  is  also 
so  estopped.  We  also  think,  that  as  the  plaintiff  was  not  a  member 
of  the  Company  when  the  tenancy  commenced,  and  does  not  appear 
to  be  in  possession  as  one  of  the  Company,  there  is  no  question  as  of 
joint  wrong  doers.  We  are  also  of  opinion  there  is  no  incongruity 
on  the  record  :  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


1838.  LEVY   V.   LANGKIDGE. 

(4  Meeson  &  Welsby,  337—339.) 
[This  case  will  be  found  reported  in  46  B.  B.  695.] 
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SAINSBUKY  V.  MATTHEWS  (2). 

(4  Meeson  &  Welsby,  343—347  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  1 ;  7  Dowl.  P.  C.  23.) 

The  defendant,  in  the  month  of  June,  agreed  to  sell  to  the  plaintiff  the 
potatoes  then  gi-owing  on  a  certain  quantity  of  land  of  the  defendant,  at 
2«.  per  sack,  the  plaintiff  to  have  them  at  digging  up  time  (October),  and  to 
find  diggers :  Held,  that  this  was  not  a  contract  for  the  sale  of  an  interest 
in  land,  within  the  4th  section  of  the  Statute  of  Frauds. 

The  declaration,  as  originally  framed,  stated  the  contract  to  be  to  deliver 
the  potatoes  within  a  reasonable  time,  to  be  paid  for  on  deliyery.     The  pleas 

(1)  2  Burr.  665.  (2)  See  the  Sale  of  CKkkLs  Act,  1893 

(56  &  57  Vict.  c.  71,  s.  5).— R.  G. 
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were  rum  dssumpait,  and  that  the  contract  had  been  rescinded  by  consent,  on     Sainsbury 
which  latter  plea  there  was  conflicting  evidence.     The  Judge  at  Nisi  Prius  ^• 

having,  on  the  application  of  the  plaintiff,  directed  the  declaration  to  be 
amended  so  as  to  make  it  conformable  with  the  contract  as  above  stated, 
the  Court  refused  a  new  trial,  no  affidavit  being  produced  to  show  that  the 
defendant  had  been  prejudiced  by  the  amendment. 

Assumpsit.  The  declaration  (as  originally  framed)  stated,  that 
on  the  29th  day  of  June,  1836,  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant,  that  the  plaintiff  should  buy,  and  he 
did  then  buy,  of  the  defendant,  and  that  the  defendant  should  sell, 
and  he  did  then  sell,  to  the  plaintiff,  (a  certain  large  quantity  of 
potatoes,  to  wit,  the  produce  of  about  100  lug  of  land,  at  the  price 
of  2«.  per  sack,  to  be  delivered  by  the  defendant  to  the  plaintiff 
within  a  reasonable  time  in  that  behalf,  and  to  be  *paid  for  by  the  C  *^**  3 
plaintiff  to  the  defendant  on  the  delivery  thereof  as  aforesaid.)  The 
declaration,  after  averring  mutual  promises,  then  alleged  that,  ever 
since  the  making  of  the  agreement,  the  plaintiff  had  been  ready  and 
-willing  (to  receive  the  said  potatoes  at  the  price  aforesaid,  and  to 
pay  for  the  same  on  delivery,  at  the  rate  and  price  aforesaid,  of  all 
which  the  defendant  always  had  notice,  and  heretofore,  and  after 
the  making  of  the  said  agreement  and  promises,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  4th  day  of  July,  1837, 
was  required  by  the  plaintiff  to  deliver  to  him  the  said  potatoes  at 
the  price  aforesaid  ;  and  a  reasonable  time  for  delivery  thereof 
elapsed  long  before  the  commencement  of  this  suit :  yet  the  defen- 
dant, not  regarding  &c.,  did  not  within  a  reasonable  time,  and  hath 
not  at  any  time  since  the  making  of  the  said  agreement,  delivered, 
or  tendered  and  offered  to  deliver,  to  the  plaintiff,  the  said  potatoes 
or  any  part  thereof,  whereby  &c.) 

Pleas,  first,  non  assumpsit;  secondly,  that  before  breach  of  the 
agreement  it  was  rescinded  by  consent  of  both  parties ;  on  which 
issues  were  joined. 

At  the  trial  before  Coltman,  J.,  at  the  last  Wiltshire  Assizes,  it 
was  proved  that  the  plaintiff  and  defendant  being  together  at  an  inn 
at  Erlstoke,  in  June,  1836,  the  defendant  said  he  had  got  100  lugs 
of  potatoes,  and  he  would  sell  them  at  2$.  a  sack.  The  plaintiff 
said  he  would  have  them  ;  and  it  was  agreed  that  the  plaintiff  was 
to  have  them  at  that  price  at  digging  up  time,  and  that  he  should 
find  diggers.  When  the  potatoes  were  ripe,  the  plaintiff  accordingly 
sent  diggers  to  take  them  up,  but  the  defendant  refused  to  permit 
them  to  do  so.  There  was  conflicting  evidence  on  the  question 
-whether  the  agreement  had  been  previously  rescinded.     It  was 
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Sainsbuby  objected  for  the  defendant,  that  there  was  a  variance  between  the 
Matthews,  declaration  and  the  evidence,  inasmuch  as  the  former  stated  the 
[  •345  ]  contract  to  be  that  the  potatoes  were  to  be  *delivered  within  a 
reasonable  time,  and  to  be  paid  for  on  delivery.  The  plaintiflF's 
counsel  applied  to  the  learned  Judge  to  amend  the  declaration  so  as 
to  make  it  conformable  to  the  contract  proved,  and  he  directed  an 
amendment  accordingly.  The  declaration  having  been  amended^ 
the  parts  included  within  brackets  then  stood  as  follows  : 

(a  certain  large  quantity  of  potatoes,  then  planted  and  being  in 

certain  land  of  the  defendant,  at  the  price  of  2«.  per  sack,  the  same 

.  to  be  dug  by  the  plaintiff  at  the  usual  time  for  digging  the  same, 

and  to  be  paid  for  by  the  plaintiff  to  the  defendant  at  the  said 

last-mentioned  time.) 

(to  receive,  take,  and  dig  the  said  potatoes,  and  to  pay  for  the 
same  at  the  said  rate  and  price,  and  at  the  time  last  aforesaid,  of 
all  which  the  defendant  always  had  notice,  and  heretofore,  and 
after  the  making  of  the  said  agreement  and  promises,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  80th  day  of  October, 
1886,  the  same  being  the  usual  time  for  digging  the  said  potatoes, 
the  defendant  was  required  by  the  plaintiff  to  permit  and  suffer  him 
to  dig  and  take  the  said  potatoes ;  yet  the  defendant,  not  regarding 
&c.,  did  not,  nor  would  then,  nor  at  any  time  since  permit  and 
suffer  the  plaintiff  to  dig  and  take  the  said  potatoes,  or  any  part 
thereof,  but  on  the  contrary  thereof,  wholly  refused  so  to  do 
(the  same  land  being  then  in  the  possession  of  the  defendant), 
whereby  &c.) 

The  jury  having  found  for  the  plaintiff  on  both  issues,  damages 
5Z.  108., 

Crowder  now  moved,  pursuant  to  leave  reserved  by  the  learned 
Judge,  to  enter  a  nonsuit,  on  the  ground  that  this  was  the  sale  of 
an  interest  in  land,  within  the  4th  section  of  the  Statute  of  Frauds, 
and  therefore  required  a  note  or  memorandum  in  writing ;  or  for  a 
new  trial,  on  the  ground  that  the  amendment  ought  not  to  have 
been  made.  First,  this  was  a  contract  for  the  sale  of  an  interest  in 
land.  The  potatoes  were  not  in  such  a  shape,  at  the  time  of  the 
[  ♦816  ]  contract,  *a8  that  they  could  be  transferred  as  chattels  ;  they  were 
to  be  taken  up  when  ripe  by  the  vendee  ;  and  he  must  necessarily 
have  the  Lenefit  of  the  land  for  the  three  intervening  months. 

(Parke,  B.:  He  was  not  to  have  them  until  he  dug  them  up. 
Suppose  a  tempest  had  destroyed  them  in  the  mean  time,  whose 


VOL.  LI. J  1838.    EX.     4  MEE.  &  W.  846—347.  628 

would  the  loss  have  been  ?     It  is  only  a  contract  to  sell  at  a  future    Sainsbury 
day  so  many  sacks  of  potatoes,  the  produce  of  certain  land.)  Matthews. 

In  Parker  v.  Staniland  (i),  a  similar  contract  for  the  sale  of  growing 
potatoes,  at  so  much  a  sack,  was  held  not  to  be  a  sale  of  an  interest 
in  land,  on  the  express  ground  that  they 'were  to  be  taken  up  by  the 
defendant  immediately,  and  it  was  therefore  quite  accidental  if  they 
derived  any  further  advantage  from  being  in  the  land.  Evans  v. 
Roberts  (2)  is  distinguished  by  the  circumstance  that  there  the 
potatoes  were  to  be  raised  by  the  vendor  for  the  vendee.  The 
distinction  taken  in  that  case  between  crops  which  would  be 
emblements,  and  the  ordinary  annual  produce  of  land,  appears* 
hardly  to  be  maintainable.  In  Earl  of  Falmouth  v.  Thomas  (3),  it 
was  held  that  a  contract  to  let  with  a  farm  certain  growing  crops 
upon  it,  at  a  valuation,  was  a  contract  for  the  sale  of  an  interest  in 
land.  In  Carrington  v.  Roots  (4),  the  same  was  held  with  respect  to 
a  contract  for  the  sale  of  a  growing  crop  of  grass,  with  liberty  to 
the  buyer  to  go  upon  the  land  to  cut  and  carry  it  away. 

Secondly,  this  amendment  ought  not  to  have  been  made.  It 
introduced  on  the  record  an  entirely  different  contract,  and  one 
which  the  defendant  has  never  had  an  opportunity  of  answering. 

Lord  Abinobr,  C.  B.  : 

The  power  of  amendment  given  by  the  statute  vests  a  wide 
discretion  in  the  Judge ;  if  he  exercises  it  to  the  best  of  his  infor- 
mation at  the  time,  and  *does  not  plainly  appear  to  have  been       [  ♦347  ] 
wrong,  the  Court  will  not  interfere.     Here  no  aflBdavit  is  produced 
to  show  that  the  defendant  has  been  prejudiced  by  the  amendment. 

As  to  the  first  point,  I  think  this  was  not  a  contract  giving  an 
interest  in  the  land :  it  is  only  a  contract  to  sell  potatoes  at  so  much 
a  sack  on  a  future  day,  to  be  taken  up  at  the  expense  of  the  vendee. 
He  must  give  notice  to  the  defendant  for  that  purpose,  and  cannot 
come  upon  the  land  when  he  pleases. 

Parke,  B.  : 

This  is  a  contract  for  the  sale  of  goods  and  chattels  at  a  future 
day,  the  produce  of  certain  land,  and  to  be  taken  away  at  a  certain 
time.  It  gives  no  right  to  the  land  :  if  a  tempest  had  destroyed  the 
crop  in  the  meantime,  and  there  had  been  none  to  deliver,  the  loss 
would  clearly  have  fallen  upon  the  defendant.    The  case  is  stronger 

(1)  10  R.  R.  521  (11  East,  362).       (3)  38  B.  R.  584  (1  Cr.  &  M.  89). 

(2)  29  R.  R.  421  (5  B.  &  C.  829).      (4)  46  R.  R.  583  (2  M.  &  W.  248). 
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SAIN8BUBY  than  that  of  Evans  v.  Roberts,  because  here  there  is  only  a  stipula- 
Matthews,  tion  to  pay  so  much  per  sack  for  the  potatoes  when  delivered :  it  is 
only  a  contract  for  goods  to  be  sold  and  delivered.  In  that  case  all  the 
authorities  were  reviewed,  and  the  result  of  them  clearly  laid  down. 
As  to  the  amendment,  I  quite  concur  in  the  propriety  of  it. 
Unless  the  Judges  are  very  liberal  in  the  allowance  of  amendments, 
the  rule  which  binds  a  plaintiff  to  one  count  will  operate  very  harshly. 


GuRNBY,  B.,  concurred. 


Ride  refused. 


1838. 

Exch.  of 
Pleat, 

[348] 


MOGG  AND  Another,  Assignees   of   Purnell,  an 
Insolvent  Debtor,  v.  BAKER. 

(4  Meeson  &  Welsby,  348—350;  S.  C.  I  H.  &  H.  461 ;  8  L.  J.  (N.  S.)  Ex.  55  ; 

2  Jut.  1068.) 

Wliere  a  conveyance  or  transfer  of  goods  is  made  by  a  party  in  insolvent 
circumstances  to  a  creditor,  in  pursuance  of  a  bond  fide  demand  by  the 
creditor,  it  is  not  voluntary  within  the  meaning  of  the  7  Geo.  IV.  c.  57, 
s.  32(1) ;  it  is  not  necessary,  in  order  to  support  it,  that  there  shoTild  have 
been  pressure  on  the  part  of  the  creditor,  or  an  apprehension  on  the  part  of 
the  insolvent  that  by  not  making  it  he  should  be  in  a  worse  condition. 

The  reference  recommended  by  the  Court  in  this  case  (2)  not 
having  been  assented  to  by  the  parties,  the  cause  was  tried  again 
before  Parke,  B.,  at  the  last  Bristol  Assizes,  when  it  appeared, 
that  in  the  assignment  by  the  insolvent  Purnell  to  the  defendant 
was  included  not  only  the  furniture,  of  the  value  of  170Z.,  in  respect 
of  which  an  agreement  was  made  between  the  insolvent  and  the 
defendant  in  1835,  but  also  other  furniture,  subsequently  pur- 
chased by  the  insolvent,  (partly  with  money  lent  him  by  the 
defendant),  of  the  value  of  85Z.,  and  which,  it  was  admitted,  was 
not  included  in  the  original  agreement.  With  respect  to  this  latter 
amount,  therefore,  the  only  question  was,  whether  the  assignment 
was  a  voluntary  conveyance  or  transfer  of  these  goods,  within  the 
meaning  of  the  82nd  section  of  the  Insolvent  Debtors'  Act, 
7  Geo.  IV.  c.  67.  The  examination  of  the  defendant,  on  the 
hearing  of  Purnell  in  the  Insolvent  Debtors'  Court,  was  put  in, 
in  which  the  defendant  stated  that  Purnell  "  ofTered  him  security 
spontaneously." 

The  learned  Judge,  in  summing  up,   directed   the  jury,  with 

(1)  Since  repealed.     But  the  case      — R.  C. 
belongs  to  the  series  of  authorities  as  (2)  See  3  M.  &  W.  198. 

to  fraudulent  preference  in  bankruptcy. 
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reference  to  the  fnmitare  included  in  the  agreement,  in  conformity  Moqo 
with  the  opinion  expressed  by  him  in  banc ;  and  as  to  the  other,  baker. 
he  left  it  to  them  to  say  whether  the  assignment  originated  with 
the  insolvent  to  the  defendant,  as  a  favoured  creditor,  or  whether 
it  originated  in  the  request  of  the  defendant ;  he  told  them  that 
pressure  of  the  creditor  was  not  necessary  ;  but  that  if  it  originated 
with  the  insolvent,  it  could  only  have  been  made  by  way  of  volun- 
tary preference.     The  jury  found  a  verdict  for  the  defendant. 

Cromler  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

It  is  submitted  that  the  test  applied  by  *the  learned  Judge  is  too  [  *849  ] 
narrow  a  one,  and  that  something  more  must  be  shown,  in  order 
to  establish  that  a  transfer  is  not  voluntary  within  the  statute,  than 
a  creditor's  merely  asking  the  debtor  for  a  security.  All  the 
authorities  lay  it  down  that  there  must  be  something  in  the  nature 
of  importunity  or  pressure.  The  case  depends  on  the  same  prin- 
ciples, in  this  respect,  as  those  which  determine  whether  a  pre- 
ference is  voluntary  within  the  Bankrupt  Act :  the  question  is, 
whether  an  intention  is  shown  that  one  creditor  shall  be  preferred 
to  the  general  body.  In  Cook  v.  Rogers  (i),  it  was  held  to  be  a 
proper  test  to  be  submitted  to  the  jury,  to  consider  what  was  pass- 
ing in  the  bankrupt's  mind  at  the  time  of  the  alleged  voluntary 
payment,  and  the  motives  by  which  he  was  probably  influenced. 
TiNDAL,  Ch.  J.,  says :  "I  am  not  able  to  perceive  any  mode  of 
ascertaining  whether  the  payment  and  the  delivery  of  the  bill 
in  this  case  were  such  as  the  law  protects,  or  such  as  the  law 
avoids,  but  by  putting  it  to  the  jury  to  say,  whether  the  payment 
were  made  in  contemplation  of  bankruptcy,  and  under  fear  of  com- 
pulsion, or  voluntarily."  So  here,  the  jury  should  have  been 
asked  whether  there  was  pressure,  or  fear  of  compulsion.  In 
Arnell  v.  Bean  (2),  again,  it  appears  to  be  assumed  that  some  kind 
of  pressure — something  beyond  a  mere  request — must  be  proved. 
It  ought  to  appear  that  the  bankrupt  or  insolvent  is  under  an 
apprehension  that  he  will  be  in  a  worse  condition  if  he  abstains 
from  doing  the  act :  if  he  is  perfectly  ready  to  do  it  when  asked,  it 
is  voluntary.  It  is  not  necessary  that  there  should  be  a  fraud 
whereby  he  should  himself  benefit ;  it  is  a  fraud  on  the  general 
body  of  the  creditors,  if  the  act,  whereby  one  creditor  obtains  an 
advantage,  is  done  of  his  own  free  will. 

(1)  7  Bing.  438.  (2)  8  Bing.  87 ;  1  Moore  &  Scott,  151. 

B.R. — VOL.  LI.  40 
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MoGG  (Parke,  B.,  referred  to  Doe  v.  Gillett  (i).) 

V. 

[■♦350  J  In  Reynard  v.  Robinson  (2),  *the  payment  was  held  not  to  be 
voluntary,  on  the  ground  that  it  was  made  in  consequence  of 
a  threat  of  legal  proceedings. 

(Lord  Abinobr,  C.  B.  :  Because,  in  the  particular  case,  there 
was  something  beyond  a  mere  demand,  which  is  noticed  in  the 
judgment,  does  it  therefore  follow  that  a  threat  was  necessary? 
The  current  of  authorities  is  the  other  way,  and  the  constant 
practice  at  Nisi  Prius  has  been,  that  a  demand  by  the  creditor 
is  sufficient.) 

If  the  law  be  so  broadly  laid  down,  it  may  open  a  door  to  the 
grossest  frauds.  (He  moved  also  on  the  ground  that  the  verdict 
was  against  the  evidence.) 

Lord  Abinoer,  C.  B.  : 

I  am  of  opinion  that  the  verdict  was  right,  and  the  direction 
right.  There  is  a  fact  in  the  case  which  seems  to  have  escaped 
Mr.  Crowder's  attention,  which  is,  that  Pumell  said  he  executed 
the  bill  of  sale,  because  he  apprehended,  if  he  did  not.  Baker  would 
put  in  a  distress.  I  do  not  however  think  this  was  necessary  ;  and 
I  should  be  sorry  to  have  it  understood  I  thought  it  essential. 
I  think,  if  a  demand  is  made  by  a  creditor  bond  Jide,  and  a  transfer 
takes  place  in  pursuance  of  that  demand,  that  takes  it  out  of  the 
case  of  voluntary  transfer  contemplated  by  the  Insolvent  Act. 
Therefore  I  think. the  direction  of  the  learned  Judge  was  right,  and 
the  verdict  of  the  jury  right,  and  that  there  is  no  ground  for 
granting  the  rule. 

Parke,  B.  : 

I  certainly  laid  down  the  law  to  the  jury  as  I  understood  it  long 
ago  settled  to  be ;  as  to  the  verdict,  I  might  have  concurred  in 
it  either  way  ;  if  the  jury  had  found  their  verdict  the  other  way> 
I  should  have  been  satisfied, — but  I  cannot  say  it  was  wrong. 

GURNEY,  B. : 

I   quite  concur   that  the  direction  of  the  learned  Judge  was 

correct,  and  I  also  think  the  verdict  was  right. 

jRm^^  refused. 

(1)  2  Cr.  M.  &  R.  579.  (2)  9  Bing.  717 ;  3  Moore  &  Scott,  127^ 
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COPPOCK  V.  BOWEE  (1). 


1838. 


(4  Mee8on  &  Welsby,  361—368;  S.  C.  8  L.  J.  (N.  S.)  Ex,  9.)  £xch.  o/ 

Pleas. 
A  petition  having  been  presented  to  the  House  of  Commons  against  the         r  ^^i  -i 

return  of  a  member,  on  the  ground  of  bribery,  the  petitioner  entered  into 

an  agreement,  in  consideration  of  a  sum  of  money,  and  upon  other  terms, 

to  proceed  no  further  with  the  petition :    Held,  that  this  agreement  was 

illegal.    Held,  also,  that  the  written  agreement  was  admissible  in  evidence, 

for  the  purpose  of  insisting  on  the  illegality  of  the  transaction,  in  answer 

to  an  action  for  the  sum  so  agreed  to  be  paid,  without  its  being  stamped. 

Debt  for  money  lent,  and  on  an  account  stated,  in  the  sum 
of  500Z.  Pleas,  first,  nunquam  indebitatus ;  secondly,  as  to  500Z., 
parcel  &c.,  actionem  non,  because,  before  the  making  of  the  agree- 
ment hereinafter  mentioned,  at  a  certain  election  holden  at  Maid- 
stone of  a  burgess  to  serve  in  Parliament  for  that  borough,  one 
J.  M.  Fector  had  been  by  the  returning  officer  declared  duly  elected 
and  returned  as  such  burgess,  and  against  such  election  and  return 
a  certain  petition  had  been  thereupon  presented  by  certain  electors 
of  the  said  borough  to  the  Commons  House  of  Parliament,  alleging 
that  the  said  J.  M.  Fector  had  been  guilty  of  bribery  and  corruption 
and  other  illegal  practices  *in  the  said  election,  and  that  the  return  [  *362,] 
of  J.  M.  Fector  had  been  obtained  by  bribery,  treating,  and  other 
illegal  practices,  and  praying  that  the  said  election  and  return 
might  be  declared  null  and  void ;  which  said  petition,  at  the  time 
of  the  making  of  the  said  agreement  hereinafter  mentioned,  was 
pending,  the  presentation  thereof  being  confided  by  the  said 
petitioners  to  the  care  and  management  of  the  plaintiff  as  their 
agent :  and  thereupon,  and  before  the  stating  of  the  account  in  the 
declaration  mentioned,  it  was  corruptly  and  unlawfully  agreed 
by  and  between  the  plaintiff,  as  such  agent,  and  the  defendant, 
that  the  defendant  should  pay  to  the  plaintiff,  within  a  certain  time, 
the  sum  of  500Z.,  and  procure  J.  M.  Fector  as  well  to  consent  that 
his  election  and  return  should  be  declared  null  and  void,  as  to 
promise  that  in  the  event  of  any  general  election  of  members  to 
serve  in  Parliament,  or  of  any  second  vacancy  occurring  in  the 
representation  of  the  said  borough,  he  the  said  J.  M.  Fector,  would 
not,  either  by  himself  or  through  any  of  his  friends,  by  means 
of  any  coalition  with  any  other  candidate,  oppose  the  election  and 
return  of  one  A.  W.  Eobarts  as  one  of  the  burgesses  of  the  said 
borough,  if  the  same  person  should  be  then  a  candidate  to  represent 
the  said  borough ;  and  that  in  consideration  of  the  premises,  the 

(1)  Followed  in  Parsons  v.  Kirk,  6  Ir.  Jur,  (O.  S.)  168.— R.  C. 

40—2 
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CoppocK  said  charges  of  bribery  and  corruption,  and  other  illegal  practices. 
Bower.  in  the  said  petition  contained,  should  be  no  further  prosecuted 
against  the  said  J.  M.  Fector :  and  upon  his  election  and  return 
being  declared  null  and  void,  and  the  said  J.  M.  Fector  being  again 
proposed  as  a  candidate  for  the  said  borough,  no  other  candidate 
should  be  procured,  or  assisted,  or  authorised  by  the  said  plaintiff 
to  oppose  the  return  of  J.  M.  Fector  at  such  new  election,  and 
in  the  event  of  his  return  no  petition  should  be  presented  against 
such  return ;  the  plaintiff  also  using  his  best  endeavours  to  procure 
such  new  election  to  be  holden  within  four  days  after  the  precept 
in  that  behalf  should  be  received  by  the  returning  oflScer  of  the 
[  •363  ]  said  *borough.  And  the  defendant  further  says,  that  the  said 
account  so  stated  between  the  plaintiff  and  him  the  defendant, 
as  to  the  sum  of  500Z.,  parcel  &c.  was  stated  of  and  concerning  the 
sum  of  500Z.  so  corruptly  and  unlawfully  agreed  to  be  paid  as  afore- 
said, and  of  and  concerning  no  other  sum,  and  the  same  by  reason 
of  the  premises  was  a  corrupt  and  unlawful  account,  and  was  and 
is  wholly  void.  Replication  to  the  second  plea,  that  it  was  not 
corruptly  and  unlawfully  agreed  between  the  plaintiff  as  such  agent 
as  in  that  plea  mentioned,  and  the  defendant,  in  manner  and  form 
&c.,  nor  was  the  said  account  stated  between  the  plaintiff  and  defen- 
dant as  to  the  said  sum  of  500Z.,  parcel  &c.,  stated  of  and  concerning 
the  said  supposed  sum  of  500Z.,  alleged  to  have  been  so  corruptly 
and  unlawfully  agreed  to  be  paid  as  in  the  plea  mentioned. 

At  the  trial  before  Patteson,  J.,  at  the  last  Assizes  for  the  county 
of  Kent,  the  plaintiff  produced  in  evidence  in  support  of  his  case, 
an  I.  0.  U.  for  600/.  signed  by  the  defendant.  The  defendant 
tendered  in  evidence  three  unstamped  papers,  which,  together  with 
the  I.  0.  U.,  it  was  alleged,  constituted  the  agreement  set  forth 
in  the  second  plea.  It  was  objected,  on  the  part  of  the  plaintiff, 
that  these  papers  were  inadmissible  to  prove  the  agreement,  as  not 
being  stamped  ;  but  the  learned  Judge  overruled  the  objection,  and 
received  them  in  evidence,  and  left  it  to  the  jury  to  say  whether 
they  proved  the  agreement  as  pleaded,  and  that  if  they  thought  so, 
he  was  of  opinion  that  the  agreement  was  illegal.  The  jury  having 
found  in  the  affirmative,  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  defendant  on  the  second  issue. 

Law  now  moved  for  a  new  trial,  on  the  ground  that  these 
papers,  not  being  stamped,  were  not  admissible,  and  ought  not 
to  have  been  received  in  evidence;  or  for  judgment  nort  obstante 
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veredicto,  on  the  ground  that  the  agreement,  as  set  forth  in  the      Coppock 
plea,  was  not  illegal.    First,  these  papers  were  ''^not  admissible      bowbr. 
without  a  stamp.     They  were  offered  in  evidence,  not  for  a  col-       [  'sei  ] 
lateral  purpose,  but  to  prove  an  agreement  expressly  relied  upon 
by  the  plea.     There  are  a  variety  of  cases  engrafting  exceptions  on 
the  stamp  laws,  but  this  is  not  one  of  them.     Thus,  in  the  case  of 
forgery,  an  unstamped  instrument  is  admissible  to  prove  the  for- 
gery :  Rex  V.  PooUy  (i) ;  but  there  the  purpose  is  collateral.     So 
in  the  case  of  an  unstamped  agreement  put  in  for  the  purpose 
of  proving  usury,  the  purpose  is  collateral :  Nash  v.  Duncombe  (2) ; 
or  in  the  case  of  an  illegal  policy  of  insurance  on  a  lottery  risk,  as 
in  Holland  v.  Diiffin  (3).     It  is  also  to  be  observed,  as  to  the  admis- 
sibility of  an  unstamped  instrument  in  the  case  of  usury,  that  the 
stat.  12  Anne,  st.  2,  c.  16  (4),  s.  1,  in  its  terms,  contemplates  offences 
arising  out  of  the  use  of  unstamped  instruments,  amongst  other 
means  spoken  of,  and  by  fair  intendment  may  be  taken  to  authorize 
the  reception  in  evidence  of  instruments  of  that  nature.     The  cases 
on  this  subject  are  collected  in  2  Stark,  on  Ev.  772  ;  and  he  says, 
*'  In  general,  an  unstamped  instrument  cannot  be  read  in  a  criminal 
case  as  evidence  for  the  purpose  for  which  it  was  intended.     Thus, 
on  an  indictment  for  setting  fire  to  a  house  with  intent  to  defraud 
an  insurer,  an   unstamped  policy  is  not  admissible  in  evidence 
to    prove   the   contract   of   insurance :   Rex  v.    Gillson  (6).      And 
upon  an  indictment  against  a  clerk  for  embezzling  his  master's 
money,  it  has  been  held  that  an  unstamped  receipt  given  by  the 
servant  to  the  debtor  who  paid  him  the  money,  was  not  evidence 
against   the    prisoner "  (e).      In    Wkitwell   v.   Dimsdale  (7),   Lord 
Kenyok,   Ch.  J.,  refused  to  receive  an  agreement  made  by  the 
bankrupt  with  his  children,  it  not  being  stamped,  though  offered 
to  show  the  fraudulent  purpose  of  the  bankrupt  in  favour  of  his 
children.     And  *Lord  Tbntbrden,  when  he  admitted  unstamped       [  •366  ] 
instruments  as  part  of  a  fraud  or  crime  charged,  did  it  with  hesita- 
tion, and  subject  to  the  future  consideration  of  the  Court :  Nash  v. 
Duncombe  (8),  Rex  v.  Fowle  (9).     In  Vincent  v.  Cole  (10),  which  was 
an  action  for  work  and  labour,  it  having  been  shown  that  the  work 

(1)  3  Bos.  &  P.  311.  Ass.  1821. 

(2)  1  Moody  &  Bob.  104.  (7J  1  Peake,  224. 

(3)  1  Peake,  81.  (8)  1  Moody  &  Rob.  104. 

(4)  Repealed  17  &  18  Vict.  c.  90,  (9)  4  Car.  &  P.  592. 

8.  1.— R.  C.  (10)  33  R.  R.  688  (3  Car.  &  P.  481 ; 

(5)  1  Taunt.  95.  Moo.  &  Mai.  257). 

(6)  Per  Bayley,  J.,  Lancaster  Sum. 
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CoppocK  was  commenced  under  a  written  agreement,  Lord  Tenterden 
BowEB.  refused  to  look  at  an  unstamped  contract,  to  see  whether  certain 
works,  alleged  to  be  extras,  were  included  in  it  or  not.  But  these 
papers  were  not  offered  for  a  collateral  purpose,  but  as  direct 
evidence,  to  prove  a  specific  issue,  and  were  therefore  not  admis- 
sible. Secondly,  the  plea,  if  proved,  does  not  show  an  illegal 
agreement.  The  petition  having  been  filed,  there  were  two  parties 
litigant  before  a  Committee  of  the  House  of  Commons ;  the  petitioner 
was  perfectly  master  of  the  suit,  and  might,  if  he  pleased,  retire 
from  it  at  any  time ;  and  if  he  might  retire,  he  might  do  so  on 
any  terms  he  pleased,  or  could  obtain.  In  the  present  case,  the 
object  of  the  petition,  as  set  forth  in  the  prayer,  ''that  the  election 
might  be  declared  null  and  void,"  was  fully  attained,  and  the 
petitioners  were  not  bound  to  proceed  for  the  mere  object  of  estab- 
lishing the  charge  of  bribery,  or  in  order  to  obtain  their  costs 
by  means  of  a  decision  of  the  committee;  neither  were  they 
obliged  to  run  the  risk  of  having  to  pay  the  costs  of  the  opposition 
by  a  decision  against  themselves,  in  consequence  of  going  on  after 
the  real  object  of  the  petition  was  satisfied.  The  Court  will  not  say 
that  the  petitioner  is  compelled  to  run  such  a  risk,  but  will  see  that 
he  is  in  the  situation  of  an  ordinary  suitor,  who  is  at  liberty,  in  the 
course  of  the  suit,  to  make  what  terms  he  pleases  with  the  opposite 
party. 

Lord  Abinger,  C.  B.  : 

If  I  entertained  any  doubt  upon  the  question  raised  in  this  case, 
[  *366  ]  I  should  deem  it  proper  "^that  the  matter  should  be  put  into  a 
course  of  further  inquiry ;  but  I  feel  no  doubt  whatever  on  the 
subject,  and  therefore  think  that  the  rule  should  be  refused.  The 
principal  question  in  the  case  is,  whether  the  Stamp  Acts  were 
intended  to  apply  where  the  instrument  is  used,  not  as  evidence  of 
an  obligatory  contract  between  the  parties,  but  to  show  that  the 
transaction  between  them  is  of  such  a  nature  as  to  be  void  in  law. 
And  there  are  many  authorities,  that  for  such  a  purpose  it  may  be 
received  in  evidence  without  a  stamp.  It  is  admitted  by  the 
learned  counsel  to  have  been  decided,  that  a  party  who  sets  up 
an  usurious  contract,  may  prove  it  by  means  of  an  unstamped 
instrument;  but  he  says  that  this  is  an  exception,  grounded  upon 
the  peculiar  terms  of  the  statutes  against  usury.  I  do  not  accede 
to  that.  The  object  of  both  the  statute  and  common  law  would  be 
defeated,  if  a  contract,  void   in   itself,  could  not  be  impeached. 
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because  the  written  evidence  of  it  is  unstamped,  and  therefore  Coppock 
inadmissible.  If  that  were  so,  a  party  entering  into  such  agree-  bowjsr. 
ment  might  avoid  the  consequences  of  its  illegality,  by  taking  care 
that  no  stamp  should  be  affixed  to  it.  I  think,  therefore,  that 
in  all  cases  where  the  question  is  whether  the  agreement  is  void 
at  common  law  or  by  statute,  and  the  party  introduces  it,  not 
to  set  it  up  and  establish  it,  but  to  destroy  it  altogether,  there  is  no 
objection  to  its  admissibility.  As  in  the  case  of  a  conspiracy,  or  an 
agreement  to  commit  a  robbery,  on  no  principle  could  it  be  con- 
tended that  a  contract  between  the  parties  for  the  commission 
of  such  an  offence  would  be  inadmissible  without  a  stamp.  I  think 
that  the  Stamp  Acts  are  made  for  a  different  purpose — they  are 
made  to  prevent  persons  from  availing  themselves  of  the  obligatory 
force  of  an  agreement,  unless  that  agreement  is  stamped.  Then 
the  next  question  is,  whether  this  is  an  unlawful  agreement ;  and 
I  think,  that  though  it  may  not  be  so  by  any  statute,  yet  it  is 
unlawful  by  the  common  law.  Here  was  a  petition  presented  on  a 
charge  *of  bribery.  Now  this  is  a  proceeding  instituted  not  for  the  [  'Se?  ] 
benefit  of  the  individuals,  but  of  the  public — and  the  only  interest 
in  it  which  the  law  recognises,  is  that  of  the  public.  I  agree,  that 
if  the  person  who  prefers  that  petition  finds,  in  the  progress  of  the 
enquiry,  that  he  has  no  chance  of  success,  he  is  at  liberty  to  abandon 
it  at  any  time.  But  I  do  not  agree  that  he  may  take  money  for  so 
doing,  as  a  means  and  with  the  effect  of  depriving  the  public  of  the 
benefit  which  would  result  from  the  investigation.  It  seems  to  me 
as  unlawful  to  do  so,  as  it.  would  be  to  take  money  to  stop  a  prose- 
cution for  a  crime.  In  either  case  the  prosecutor  might  say  that 
he  is  not  bound,  at  his  own  expense,  to  continue  an  enquiry  in 
which  the  public  alone  are  interested  ;  but  such  a  reason  does  not 
amount  to  an  excuse,  where  he  receives  money  for  discontinuing 
the  proceedings.  Without  saying  whether  it  was  unlawful  to  receive 
money  as  a  consideration  for  constraining  a  future  election,  it  is 
enough  in  the  present  case  to  determine,  that  a  contract  for  money 
to  abandon  a  petition  for  bribery  was  illegal,  and  being  so,  that  the 
papers  containing  the  evidence  of  it  did  not  require  to  be  stamped. 

Pabke,  B.  : 

I  am  of  the  same  opinion,  and  desire  to  add  but  little  to  what 
has  been  stated  by  the  Lobd  Chief  Babon.  In  the  first  place, 
I  think  that  these  papers  are  not  within  the  purview  of  the  statute, 
which  applies  only  to  instruments  used  as  evidence  of  a  binding 
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[b.b. 


COPPOCK 

Bower. 


[  •368  ] 


agreement,  and  not  to  instruments  offered  for  a  collateral  purpose. 
The  cases  cited  in  argument  show  that  such  papers,  though 
unstamped,  are  receivable  for  the  purpose  of  cutting  down  an 
agreement.  Then  the  next  question  is,  was  this  an  unlawful 
agreement  ?  1  think  that  such  an  agreement  is  unlawful,  because 
the  penalty  imposed  on  a  member  for  bribery,  is  a  penalty  imposed 
for  the  benefit  of  the  public,  and  the  case  is  the  same  as  that  put 
by  the  Lobd  Chief  *Babon,  of  money  taken  by  an  individual  to 
stop  a  prosecution. 

Aldebson,  B.  : 

1  am  of  the  same  opinion.  The  statute  enacts,  that  a  stamp 
is  necessary  upon  an  agreement,  ''  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its 
being  a  written  instrument."  Taking  the  whole  together,  it  must 
be  implied  that  a  stamp  is  unnecessary,  where  the  instrument 
shows  no  contract  in  law,  and  cannot  be  enforced  between  the 
parties.  In  the  particular  cases  referred  to,  in  which  a  stamp  was 
required,  it  will  be  found  that  the  agreement  in  each  was  valid 
as  between  the  parties  to  it,  though  not  obligatory  in  all  respects 
and  as  to  others.  Now  here,  the  written  papers  were  not  obligatory 
between  the  parties,  and  they  were  put  in  evidence  to  show  what 
is  called  a  void  agreement,  but  which,  under  the  circumstances, 
is  no  agreement  at  all.     I  think  the  agreement  was  an  illegal  one. 


GuBNEY,  B.,  concurred. 


Rule  refused. 


1888. 

Exch.of 
Pleat, 

[871] 


f  ♦872  ] 


KEYNOLDS  v.  POCOCK. 

(4  Meeson  &  Welsby,  371—373;   S.  C.  8  L.  J.  (N.  S.)  Ex.  13;  2  Jur.  924  ; 

7  Dowl.  P.  C.  4.) 

A  page  of  the  presence  in  ordinary  to  the  Queen  is  privileged  from  arreet. 

Barstow  had  obtained  a  rule  to  show  cause  why  the  defendant, 
who  had  been  taken  on  a  capias  ad  satisfaciendum  ^  should  not  be 
discharged  out  of  custody,  on  the  ground  that  he  was  privileged 
from  arrest,  as  being  an  ^ordinary  servant  with  fee  of  Her  Majesty, 
viz.,  a  page  of  the  presence  of  the  second  class  in  ordinary.  The 
afiidavit  of  the  defendant  stated,  that  he  received  a  half-yearly 
salary  ;  that,  by  an  arrangement  between  him  and  the  other  pages 
of  the  same  class,  they  attended  on  Her  Majesty  month  about 
in  rotation,  and  that  his  turn  of   attendance,  according  to  that 
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arrangement,  would  arrive  on  the  12th  of  November ;    but  that,     Beynoldb 
notwithstanding  such  arrangement,  he  was  liable  to  be  called  on  to      pooock. 
attend  at  any  moment. 

Alexander  showed  cause : 

There  are  many  cases  in  which  the  Courts  have  refused  to 
discharge,  on  motion,  persons  attached  to  the  household  of  the 
Sovereign;  e.g.  a  gentleman  of  the  King's  privy  chamber  (i),  the 
Somerset  herald  (2),  the  deputy  governor  or  wardens  of  the  Tower  (3). 
On  the  other  hand,  the  privilege  has  been  allowed  in  the  case  of 
the  clerk  of  the  King's  kitchen  (4),  his  coachman  in  ordinary  (5), 
and  other  menial  servants  of  the  Sovereign  (6).  But  although  the 
privilege  has  been  held  to  extend  to  menial  servants  of  the  Crown, 
within  which  class  it  is  alleged  that  the  case  of  this  defendant  falls, 
yet  it  has  been  said  that  such  persons  may  be  arrested  after  notice 
given  to  and  consent  obtained  from  the  Lord  Chamberlain  (7) ;  and 
there  is  an  affidavit  in  this  case,  stating  that  the  Lord  Chamberlain 
has  been  applied  to,  and  has  replied  that  he  cannot  interfere. 

Per  Curiam  :  [  373  ] 

We  think  it  is  clear  that  the  privilege  extends  to  this  defendant, 
who  is  bound  to  attend  the  Queen  as  an  ordinary  servant  with  fee. 


JONES    V.   JOHN   WILLIAMS  (8).  iffs. 

(4  Meeson  &  Welsby,  375-^77  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  70;  3  Jur.  224;  HxcJt.  of 

7  DowL  P.  C.  206.)  Pleat. 

_~  r  *i7R  n 

The  4th  section  of  the  statute  21  Jac.  I.  c.  4,  applies  to  penal  actions  given 

by  subsequent  statutes. 

Therefore,  in  an  action  of  debt  on  the  11  Geo.  11.  c.  19,  s.  4,  for  the 
double  value  of  goods  fraudulently  removed  from  the  premises  of  a  tenant, 
the  plea  of  nil  debet  (or,  sembhy  not  guilty)  was  still  pleadable,  notwithstand- 
ing the  new  rules  [of  1834],  and  put  all  the  facts  in  issue. 

This  was  an  action  of  debt,  under  the  11  Geo.  II.  c.  19,  s.  4, 
to  recover  the  double  value  of  certain  furniture  and  cattle  alleged 

(1)  Luntley  v.  Battiney  2  B.  &  Aid.  371  (6  M.  &  S.  271) ;  Sardy.  Farrest,  1 
234.  B.  &  C.  139 ;  2  DowL  &  Ry.  250 ;  Byrn 

(2)  Lesliey.  JHaney,  1  Cr.  M.  &  R.  578.  v.  Uihdin,  1  Cr.  M.  &  R.  821 ;  Aldridge 

(3)  BaUon  v.  M'Lean,  23  R.  R.  742  v.  Barry,  3  Dowl.  P.  C.  450,  «. 

(2  Chitty,  4S)  ;Bid(jood  v.  Davies,  6  B.  (7)  2  Kel.  3,  485;   T.  Ra^Tn.  485; 

&  C.  84.  1  Tidd.  Pr.  190. 

(4)  BartleU  v.  HebbeSy  5  T.  R.  686.  (8)  See,  as  to  pleading  under  the 

(5)  King  v.  Foster,  2  Taunt.  167.  Judicature  Acts,  R.  S.  C.  Ord.  XXI. 

(6)  See  Hatton  v.  Ho^ikine,  18  R.  R.  r.  19.~R.  C. 
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Jones  in  the  declaration  to  be  the  goods  of  William  Williams,  the  father 
Williams,  of  the  defendant,  who  was  tenant  to  the  plaintiff  of  a  farm  in  the 
county  of  Merioneth,  and  to  have  been  fraudulently  removed  from 
the  premises  by  the  assistance  of  the  defendant.  The  only  plea  was 
not  guilty.  At  the  trial  before  Vaughan,  J.,  at  the  last  Merioneth- 
shire Assizes,  the  plaintiff  having  proved  that  William  Williams 
was  in  arrear  for  rent  to  the  amount  of  170Z.,  and  that  the  defen- 
dant and  his  brother  had  assisted  in  the  removal  of  part  of  the 
furniture,  and  some  of  the  live  stock,  of  the  value  of  about  SOL, 
from  the  farm  to  the  house  of  the  defendant's  father-in-law, — the 
defendant  tendered  evidence  to  prove  that  under  the  will  of 
a  relative  who  had  died  while  his  brother  and  himself  were  infants, 
they  were  entitled  to  equal  shares  with  their  father  of  the  furniture 
and  stock  on  the  farm,  and  that  a  valuation  having  been  made  of 
the  whole,  the  goods  and  cattle  removed  had  been  assigned  to  them 
as  their  shares,  and  they  had  accordingly  taken  them  away.  '  The 
plaintiff's  counsel  contended  that  this  defence  ^vas  not  admissible 
under  the  plea  of  not  guilty,  for  that  thereby  the  property  of 
William  Williams  in  the  goods  were  admitted.  For  the  defendant 
it  was  answered,  that  this  was  a  penal  action  within  the  provisions 
of  the  stat.  21  Jac.  I.  c.  4,  s.  4,  and  therefore  the  plea  of  not  guilty, 

[  'S^e  ]  notwithstanding  *the  new  rules,  put  all  the  facts  in  issue ;  for 
which  Earl  Spencer  v.  Swannell  (i)  was  cited  as  an  authority.  The 
learned  Judge  received  the  evidence,  and  a  verdict  was  found  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict  for  the  sum  of  160Z.,  in  case  the  Court  should  think  it 
inadmissible.     In  the  commencement  of  this  Term, 

Jen'is  moved  accordingly : 

The  question  is,  whether  the  plea  of  not  guilty,  in  this  action, 
is  given  by  the  stat.  21  Jac.  I.  c.  4,  s.  4.  The  statute  11  Geo.  II. 
c.  19,  clearly  does  not  give  it.  It  must  be  admitted,  since  the  case 
of  Earl  Spencer  v.  SwanneU^  that  this  is  a  penal  action :  but  the 
question  is  whether  the  fourth  section  of  the  statute  of  James  applies 
where  the  action  is  given  by  statutes  subsequent.  An  opinion  was 
certainly  intimated  by  the  Court,  in  Earl  Spencer  v.  Swannell^  that 
it  does ;  but  the  point  did  not  arise  in  that  case. 

(Parke,  B.  :  The  point  was  much  considered  by  the  Court.) 

The  fourth  section  is  the  same  in  terms,  as  to  this  matter,  as  the 

(1)  49  R.  R.  546  (3  M.  &  W.  154). 
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preceding ;  and  they  have  been  held  not  to  apply  to  actions  under        Jones 
subsequent  statutes.  Williams. 

(Pabee,  B.  :  The  first  section  is  limited  to  the  proceedings  in 
which  there  was  the  option  therein  mentioned.) 

The  words  are  large  enough,  in  both,  to  comprehend  all  penal 
actions.  The  11  Geo.  II.  c.  19,  s.  8,  expressly  gives  the  plea  of 
the  general  issue  to  the  tenant  himself,  but  s.  4,  gives  none  to 
the  party  assisting  in  the  removal ;  whence  it  may  be  inferred  that 
it  was  not  intended  he  should  avail  himself  of  it.  Besides,  there 
is  no  express  decision  that  Not  guilty  was  a  good  plea,  even  before 
the  new  rules;  it  was  doubted  in  Coppin  v.  Carter  (i),  and  in 
Faulkner  v.  Chevell  (2). 

(Lord  Abingeb,  G.  B.  :  You  are  too  late  for  that  objection  after 

verdict.) 

Cur.  adv.  vult. 

On  a  subsequent  day,  [  877  ] 

Lord  Abikger,  C.  B.,  said : 

The  question  in  this  case  was,  whether  the  plea  of  the  general 
issue  was  a  proper  plea  to  a  penal  action  to  recover  the  double 
value  of  goods  which  had  been  removed  to  avoid  a  distress.  We 
are  of  opinion  that  it  was :  that  the  new  rules  do  not  at  all  prevent 
parties  from  pleading  the  general  issue  to  penal  actions,  and  that 
the  fourth  section  of  the  21  Jac.  I.  c.  4,  is  applicable  also  to 
subsequent  statutes.    There  will  therefore  be  no  rule. 

Parke,  B.  : 

The  case  of  Earl  Spencer  v.  Swannell  was  mentioned  as  in  effect 
deciding  the  point.  We  are  satisfied  that  the  clause  of  the  Act 
of  21  Jac.  I.  c.  4,  which  has  been  alluded  to,  applies  to  the  sub- 
sequent statutes.     I  agree,  therefore,  with  my  Lord,  that  there 

should  be  no  rule  in  this  case. 

Rule  refused, 

(1)  1  T.  R.  462.  (2)  5  Ad.  &  El.  213 ;  6  N.  &  M.  704. 
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1888.         CAMDEN    V.  FLETCHEK,   Executor  op  Mary   Bdr- 

Exch.  of 
Pleas, 

[378] 


Exch.uf  COMBE,  Deceased. 

^^^^^'  (4  Meeson  &  Welsby,  378—381 ;  S.  C.  1  H.  i&  H.  361 ;  8  L.  J.  (N.  S.)  Ex.  17; 

3  Jur.  57.) 


Where  a  party  receives  a  debt  due  to  the  estate  of  a  person  deceased,  for 
the  purpose  of  providing  the  funeral,  he  will  not  thereby  become  charge- 
able as  executor  de  son  torty  unless  he  receive  a  greater  sum  than  is 
reasonable  for  that  purpose,  regard  being  had  to  the  estate  and  condition 
of  the  deceased :  which  is  a  question  for  the  jury. 

Assumpsit  for  work  and  labour,  journeys  and  attendances,  done 
and  given,  and  materials  provided,  by  the  plaintiff  for  the  intestate 
in  her  lifetime,  and  on  an  account  stated  between  them.  Pleas : 
first,  7ion  assumpsit ;  secondly,  ne  unques  executor ;  thirdly,  plene 
administravit ;  on  which  issues  were  joined.  At  the  trial,  before 
[  "379  ]  the  *under-sheriflf  of  Middlesex,  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  who  was  an  apothecary,  against  the 
defendant  as  executor  de  son  tort  of  Mary  Burcombe,  to  recover  the 
sum  of  81.  128.,  the  amount  of  the  plaintiff's  bill  for  medicines 
supplied  to  and  attendance  upon  the  deceased.  It  was  proved  that 
the  deceased,  who  was  the  mother-in-law  of  the  defendant,  had 
been  entitled  to  an  annuity  of  15Z.  a-year,  payable  out  of  lands 
occupied  by  a  Mr.  Slack.  For  some  time  before  her  death,  she 
had  resided  in  the  defendant's  house.  After  her  death,  the  defen- 
dant applied  to  Slack  for,  and  received  from  him,  the  sum  of 
7L  10«.,  being  the  amount  of  a  half-year's  payment,  which  had 
become  due,  of  the  annuity,  for  the  purpose  of  paying  the  expenses 
of  her  funeral;  and  it  appeared  that  he  apphed  52.  15s.  of  the 
money  to  that  purpose.  The  balance  of  11.  ISs.  remained  in  his 
hands,  but  he  had  stated  to  the  plaintiff  his  willingness  to  pay 
it  over  to  the  other  creditors  of  the  deceased ;  claiming,  however, 
to  be  entitled  to  payment  to  a  greater  amount  for  her  board  and 
lodging,  and  for  the  hiring  of  a  nurse  to  attend  her.  It  was  con- 
tended for  the  defendant,  that  this  was  not  sufficient  evidence  to 
charge  him  as  executm-  de  son  tort,  and  the  under-sheriff  was  called 
upon  to  nonsuit  the  plaintiff.  He  however  declined  to  do  so,  but 
stated  that  he  would  withhold  the  writ  of  trial,  in  order  to  give 
the  defendant  an  opportunity  of  taking  the  opinion  of  the  Court : 
and  he  left  it  to  the  jury  to  say  whether  the  defendant  was  proved 
to  be  executor  de  son  tort.  The  jury  having  found  a  verdict  for  the 
plaintiff,  damages  81.  12s., 

Lee  obtained  a  rule  nisi  for  a  nonsuit  or  new  trial,  on  the 


VOL.  LI.]  1838.    EX.    4  MEE.  &  W.  879—381.  637 

ground  that  the  evidence  was  not  sufficient  to  charge  the  defendant  Camden 

in  the  character  of  executor  de  son  tort,  or  that,  at  all  events,  the  flbtchek. 

under-sheriff  ought  himself  to  have  *decided  that  point,  and  not  to  [  *380  ] 
have  left  it  to  the  jury  as  a  question  of  fact. 

Martin  showed  cause : 

There  was  abundant  evidence  to  go  to  the  jury  that  the  defendant 
was  executor  de  son  tort.  It  is  laid  down  in  all  the  authorities 
that  the  receipt  of  debts  of  the  deceased,  for  the  purpose  of 
administration,  is  sufficient  to  make  the  party  chargeable  as 
executor  of  his  own  wrong ;  Read's  case  (i) ;  Com.  Dig.  Adminis- 
trator, (C).  And  it  is  as  clearly  established,  that  an  executor  de  son 
tart  cannot,  as  against  other  creditors,  retain  for  his  own  debt : 
Coulter's  case  (2) ;  Curtis  v.  Vernon  (3). 

Lee,  contra  : 

The  authorities  referred  to  do  not  apply  to  this  case.  It  is 
clear  that  the  mere  act  of  directing  the  funeral  of  the  deceased 
will  not  make  the  party  executor  de  son  tort.  In  Williams  on 
Executors,  Vol.  1,  p.  151,  it  is  said,  **  There  are  many  acts  which 
a  stranger  may  perform  without  incurring  the  hazard  of  being 
involved  in  such  an  executorship ;  such  as  locking  up  the  goods 
for  preservation,  directing  the  funeral  in  a  manner  suitable  to  the 
estate  which  is  left,  and  defraying  the  expenses  of  such  funeral 
himself,  or  out  of  the  deceased's  effects,"  &c.,  "  for  these  are  offices 
merely  of  kindness  and  charity."  And  again  (p.  162),  "  So,  if  a 
man  lodge  in  my  house,  and  die  there,  leaving  goods  therein 
behind  him,  I  may  keep  them  until  I  can  be  lawfully  discharged 
of  them,  without  making  myself  chargeable  as  executor  in  my  own 
wrong."  This  was  one  solitary  receipt  of  a  single  sum  of  money, 
for  the  express  purpose  of  providing  for  the  funeral;  and  the 
defendant  offered  to  pay  over  the  surplus.  In  Serle  v.  Waterwoi-th  (4), 
stronger  acts  of  interference  than  this  were  held  not  to  be  sufficient 
to  charge  *the  defendant  as  executrix  de  son  tort.  [  *38i  ] 

(Parke,  B.  :  The  only  question  seems  to  be,  whether  the  defen- 
dant's receipt  of  a  sum  which  turned  out  to  be  more  than  was 
necessary  for  the  expenses  of  the  funeral,  would  not  make  him 
executor  de  son  tort,  he  having  a  right  to  receive  and  retain  for  the 

(1)  5  Co.  Eep.  34.  Bl.  18). 

(2)  5  Co.  Eep.  30.  (4)  4  M.  &  W.  9. 

(3)  1  E.  E.  774  (3  T.  E.  687 ;  2  H. 
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Camdek     reasonable    expenses    of    the    funeral    only.     That  would  be  a 
Fletcher,    question  for  the  jury,  whether  he  received  more  than  the  reasonable 
expenses.) 

No  such  question  was  left  to  the  jury,  but  only  the  question  of  law, 
which  ought  to  have  been  determined  by  the  Court,  whether  the 
facts  were  suflScient  to  make  him  executor  de  son  tort.  The 
defendant  could  not  tell  beforehand  the  precise  expense  of  the 
funeral. 

Lord  Abingbr,  C.  B.  : 

It  appears  to  me  that  the  under-sheriff  ought  to  have  left  it 
to  the  jury  to  say  whether  the  sum  of  71.  lOs.  was  a  greater  sum 
than  the  defendant  ought  to  receive  for  the  purpose  of  providing 
for  the  funeral.  I  should  certainly  have  thought  that  it  was  not. 
The  under-sheriff  has  in  effect  reserved  it  for  the  Court  to  say 
whether  the  71.  lOs.  was  assets  in  the  hands  of  the  defendant; 
but  we  cannot  decide  that;  he  should  have  left  it  to  the  jury. 
The  rule  must  therefore  be  absolute  for  a  new  trial. 

Parke,  B.  : 

There  is  no  doubt  that  the  undertaking  to  order  the  funeral 
of  a  deceased  person,  and  appropriating  a  reasonable  sum  to  that 
purpose,  does  not  make  the  party  an  executor  de  son  tort.  The 
defendant  had,  therefore,  a  right  to  receive  a  reasonable  amount 
for  this  purpose,  the  expenses  being  calculated  on  what  must  be 
assumed  to  be  an  insolvent  estate  :  if  he  receives  more,  he  in  effect 
pays  out  of  the  assets.  Whether  he  did  so  or  not,  should  have 
been  left  to  the  jury. 


GuBNBY,  B.,  concurred. 


RtUe  absolute  for  a  new  trial. 


18S8. 

I>cli.  of 
Picas. 

[386  ] 


WAINWEIGHT    and    Another,    Assignees  op  Edward 
Shakell,   an  Insolvent,  v.  CLEMENT  and  Another. 

(4  Meeson  &  Welsby,  385—398 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  25.) 

Where  a  person  in  insolvent  circumstances,  being  pressed  by  particular 
creditors,  employed  an  attorney  to  endeavour  to  effect  an  arrangement  with 
aU  his  creditors,  but  that  failing,  the  attorney  advised  that  his  goods  should 
be  sold  by  auction,  and  that  he  should  go  through  the  Insolvent  Debtors* 
Court,  in  order  that  his  effects  might  be  rateably  divided  amongst  his 
creditors ;  and  the  goods  were  sold  accordingly,  and  the  proceeds  were, 
with  the  insolvent's  assent,  paid  over  by  the  auctioneer  to  the  attorney,  who 
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(after  making  several  payments  to  and  on  account  of  the  insolvent)  retained 
against  th^  assignees  the  whole  amount  of  his  bill  for  the  business  done  for 
the  insolvent :  Held,  that  this  was  not  a  voluntary  transfer  or  delivery  of 
that  sum  by  the  insolvent  to  the  attorney,  within  the  7  Geo.  IV.  c.  57, 
s.  32  (1),  there  being  no  proof  that  it  was  intended  that  he  should  hold  the 
proceeds  for  his  own  benefit,  or  for  the  benefit  of  any  particular  creditors, 
or  otherwise  than  as  the  agent  of  the  insolvent. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plain- 
tiffs as  assignees,  and  on  an  account  stated  between  them.  Pleas, 
Ist,  TKon  assumpsemnt ;  2ndly,  as  to  the  sum  of  378i.  3«.  6d.,  parcel 
of  the  monies  in  the  first  count  mentioned,  payment  of  that  sum  to 
the  provisional  assignee  of  the  Insolvent  Debtors' Court;  Srdly,  as 
to  the  sum  of  84Z.  Ida.  lid.,  further  parcel  of  the  monies  in  the 
first  count  mentioned,  actionem  non,  because  the  defendants  say 
that  that  sum  was  a  sum  of  money  belonging  to  the  said  Edward 
Shakell,  and  being  and  remaining  in  the  hands  of  the  defendants 
at  the  time  when  he  subscribed  his  petition  and  executed  the 
assignment  of  his  estate  and  effects  as  such  insolvent  debtor  as 
aforesaid,  and  now  remaining  in  the  hands  of  the  defendants  ;  and 
that  the  said  Edward  Shakell,  before  and  at  the  time  when  he  so 
subscribed  his  petition  and  executed  such  assignment  as  aforesaid, 
was  indebted  to  the  defendants  in  a  large  sum  of  money,  to  wit, 
lOOL,  for  work  and  labour  then  done,  and  materials  for  the  same 
provided  by  the  defendants  as  the  attorneys,  solicitors,  and  agents 
of  and  for  the  said  Edward  Shakell,  and  on  his  retainer,  and  for 
journeys  and  other  attendances  made  and  given  by  the  defendants 
for  the  said  Edward  Shakell,  at  his  request,  &c.  &c.  (proceeding  in 
the  ordinary  form  of  a  plea  of  set-off.) 

Fourth  plea,  as  to  the  same  sum  of  842. 198.  lid.,  that,  long  before 
and  at  the  time  of  the  defendants*  receiving  the  said  sum  of  money, 
they  had  been  and  were  the  attorneys  and  solicitors  of  and  for 
the  said  Edward  Shakell,  and  that  the  said  Edward  Shakell,  before 
and  at  the  several  times  *when  they  the  defendants  received  the 
said  sum  of  money,  and  when  he  the  said  Edward  Shakell  sub- 
scribed his  petition  and  executed  the  assignment  of  his  estate  and 
effects  as  aforesaid,  was  indebted  to  the  defendants  as  his  attorneys 
and  solicitors  aforesaid,  in  a  large  sum  of  money,  to  wit,  100{.,  for 
and  on  account  of  work  and  labour  done,  &c.  &c.  (as  in  the  third 
plea) ;  and  the  defendants  further  say,  that  the  said  sum  of 
naoney,  parcel  &c.,  was  and  is  a  sum  of  money  received  by  the 
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(1)  Since  repealed:  but  the  case  may 
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defendants,  as  such  attorneys  and  solicitors  of  and  for  the  said 
Edward  Shakell,  before  he  subscribed  his  petition  &c.,  in  the  way 
of  the  profession  and  business  of  the  defendants  as  such  attorneys 
and  solicitors,  and  not  otherwise ;  and  that  the  said  last-mentioned 
sum  of  money  remained,  and  was  and  still  is,  in  the  hands  of  the 
defendants,  as  such  attornies  and  solicitors  of  and  for  the  said 
Edward  Shakell  as  aforesaid ;  wherefore  the  defendants,  as  such 
attorneys  and  solicitors,  still  detain  the  same  as  a  lien  and  security 
for  the  said  sum  of  money  so  due  and  owing  to  them  from  the 
said  Edward  Shakell  as  aforesaid,  which  still  remains  due  and  in 
arrear  to  the  defendants.     Verification. 

The  plaintiff,  as  to  the  878Z.  8^.  6^.  mentioned  in  the  second 
plea,  entered  a  nolle  prosequi ;  and  to  the  third  and  fourth  pleas, 
replied  that  the  84/.  19^.  lid.  came  to  the  hands  of  the  defendants 
by  means  of  a  voluntary  transfer  and  delivery  thereof  by  the  said 
Edward  Shakell  theretofore,  and,  within  three  months  next  before 
the  commencement  of  his  imprisonment,  he  the  said  Edward 
Shakell  being  then  in  insolvent  circumstances,  made  to  the  defen- 
dants, they  the  defendants  then  being  creditors  of  the  said  Edward 
Shakell,  and  with  the  view  and  intention  by  the  said  Edward 
Shakell  of  petitioning  the  Court  for  the  Relief  of  Insolvent  Debtors 
in  England  for  his  discharge  from  custody,  according  to  the 
statute;  whereby  and  by  reason  of  the  aforesaid  premises,  and 
of  the  statute  in  that  case  made  and  provided,  the  said  transfer 
and  delivery  *became  void  as  against  the  plaintiffs  as  assignees. 
Verification. 

The  rejoinder  denied  the  allegation  of  the  replication  in  its 
terms  :  and  thereupon  issue  was  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  after 
last  Term,  the  plaintiffs,  in  order  to  prove  their  case,  put  in  the 
general  bill  of  costs  delivered  by  the  defendants,  Messrs.  Clement 
and  Newman,  who  were  attorneys  at  Southampton,  to  Shakell, 
who  had  carried  on  business  as  an  upholsterer  there ;  and  which 
was  the  subject  of  their  set-off.  It  commenced  on  the  14th  of 
March,  1837,  and  the  first  two  items  were  as  follows : 

"  Attending  you,  when  you  informed  us  that  you  had  been  much 
pressed  by  your  creditors ;  that  you  had  been  arrested  on  the 
preceding  day,  and  had  two  other  actions  at  the  suit  of  Messrs. 
Nutt  &  Co.  and  Messrs.  Stedman  &  Co.,  pending  against  you,  and 
that  you  had  five  actions  brought  against  you  during  the  last 
month,   and  expected   that  other   writs   would  follow,  and   that 
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Messrs.  Wainwrigbt  had  threatened  to  arrest  you  immediately: 
conferring  and  advising  with  you,  when  it  was  determined  that 
you  should  immediately  endeavour  to  effect  an  arrangement  with 
your  creditors,  and  if  you  failed  in  doing  so,  take  measures  to 
give  up  your  property  for  the  equal  benefit  of  all  your  creditors ; 
and  it  was  arranged  that  you  should  bring  us  a  list  of  all  your 
creditors,  and  statement  of  your  effects,  in  the  evening. 

**  Attendance  on  you  again  in  the  evening,  when  you  showed  us 
a  list  of  your  creditors,  and  statement  of  your  assets;  perusing 
same,  when  it  appeared  that  your  debts  amounted  to  1,7642.  Ids.  lid., 
and  your  effects,  if  you  were  suffered  by  your  creditors  to 
make  the  most  of  them,  to  about  700!.,  but,  if  not,  that  they 
would  probably  realise  about  500i. :  conferring  with  you  thereon, 
when  we  pointed  out  various  particulars  upon  which  the  statement 
required  explanation  and  amendment,  which  it  was  arranged  you 
^should  make  conferring  and  advising  with  you,  when  it  was 
agreed  that  you  should  offer  to  your  creditors  6^.  in  the  pound, 
to  be  secured  to  them  by  bills  at  three,  six,  and  nine  months 
after  date,  by  two  respectable  parties,  upon  your  creditors  executing 
a  release  to  you  of  the  surplus;  and  it  was  arranged  that  as 
Messrs.  Wainwright  were  most  pressing,  we  should  write  to  our 
agents  to  see  them,  and  make  the  proposition  to  them,  and  prevent 
their  taking  proceedings  against  you." 

It  appeared  from  subsequent  items  of  the  bill,  that  Shakell 
being  unable  to  carry  the  composition  into  effect,  for  want  of 
obtaining  sureties  satisfactory  to  the  creditors,  the  defendants 
advised  the  sale  of  his  goods  by  auction,  in  order  that  he  might 
go  through  the  Insolvent  Debtors'  Court,  and  the  proceeds  might 
thus  be  rateably  divided  among  the  creditors.  They  were  sold 
accordingly,  on  the  12th  and  18th  of  April;  and  on  the  X5th 
appeared  the  following  item  in  the  bill : 

*'  Attending  on  you  and  Mr.  Perkins,  (the  auctioneer),  examining 
and  arranging  the  accounts  of  the  sale  with  him,  when  he  paid 
over  the  balance  of  his  account  to  us,  &c." 

The  auctioneer  was  also  called  as  a  witness,  and  stated  that  he 
was  employed  by  the  insolvent  to  sell  his  effects ;  that  before  the 
sale  he  received  orders  from  the  defendants  to  pay  over  the  proceeds 
to  them ;  and  that  he  accordingly  paid  over  to  them  the  sum  of 
5482.  8«.  6d.,  the  net  proceeds  of  the  sale,  after  payment  of 
expenses,  rent,  &c.  On  the  25th  of  April,  Shakell,  under  the 
defendants'   advice,   rendered  to  prison  in  discharge  of  his  bail, 
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under  the  arrest  of  the  14th  of  March,  and  subsequently  filed  his 
petition  to  the  Insolvent  Debtors'  Court,  and  in  the  month  of  June 
was  discharged,  the  plaintiffs  having  been  appointed  his  assignees. 
The  defendants  continued  to  act  as  his  legal  advisers  down  to  the 
period  of  his  discharge,  and  their  whole  bill  of  costs  amounted 
to  46Z.  13«.  Immediately  *on  the  money  being  paid  by  the 
auctioneer  to  the  defendants,  they  handed  over  to  the  insolvent, 
out  of  it,  the  sum  of  60Z.,  to  enable  him  to  pay  his  expenses  in 
London  and  in  prison ;  they  afterwards  paid  the  landlord  of  his 
house  at  Southampton  a  further  half-year's  rent  of  802. ;  and  after 
his  discharge,  they  paid  over  to  the  plaintiffs  the  further  sum  of 
878Z.  8«.  6d.,  retaining  the  residue,  80Z.,  to  satisfy  the  above  bill 
of  costs,  and  also  some  other  costs  in  the  actions  at  law  brought 
by  the  plaintiffs  and  other  creditors  against  the  insolvent,  which 
had  proceeded  up  to  the  time  of  his  surrender  to  prison. 

On  this  evidence,  it  was  contended  for  the  defendants  that  there 
was  no  proof  of  any  voluntary  transfer  by  the  insolvent  to  the 
defendants,  within  the  meaning  of  the  Insolvent  Debtors'  Act: 
that  there  was  no  transfer  or  delivery  in  fact  of  the  money  by  him 
to  them;  and  if  there  was,  that  it  was  not  a  transfer  made  for 
their  benefit  as  particular  creditors,  but  in  order  to  carry  into 
effect  an  arrangement  for  the  general  benefit  of  the  creditors  of 
the  insolvent.  The  learned  Judge  reserved  the  question  for  the 
opinion  of  the  Court,  and  under  his  direction  a  verdict  was  found 
for  the  plaintiffs,  damages  802.,  the  defendant  having  leave  to  move 
to  enter  a  nonsuit. 

In  this  Term  Erie  obtained  a  rule  nisi  accordingly,  against 
which — 
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Sir  F.  Pollock  and  Hoggins  now  showed  cause : 

This  transaction  fell  within  the  prohibition  of  the  82nd  section 
of  the  Insolvent  Act,  7  Geo.  IV.  c.  57.  The  words  of  that  clause 
are  very  large,  and  sufficient  to  overreach  many  transactions 
which  are  neither  morally  fraudulent,  nor  would  have  been  legally 
fraudulent  under  the  old  bankrupt  law.  If  the  payment  or  transfer 
be  voluntary, — without  reference  to  what  is  passing  in  the  mind 
of  the  party, — and  if  he  be  at  the  time  insolvent,  then  the  Act 
declares  that  it  shall  be  deemed  fraudulent,  and  that  the  division 
*of  his  estate  shall  be  made  as  from  a  period  of  three  months 
before  the  commencement  of  his  imprisonment.  The  facts  of  this 
case  clearly  bring  it  within  the  prohibition  of   the  Act.    Where 
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the  client  is  known  to  b«  insolvent,  it  is  an  attorney's  daty,  if  he 
is  necessarily  employed  on  his  behalf,  to  insist  on  doing  the 
business  from  day  to  day,  without  credit.  No  doubt,  an  insolvent 
has  a  right  to  pay  his  legal  adviser  for  the  necessary  business 
done  in  the  settlement  of  his  affairs ;  but  not  by  handing  over  to 
him  the  proceeds  of  his  goods  to  the  prejudice  of  all  his  other 
creditors.  Here  the 'defendants,  with  respect  at  least  to  their  bills 
in  the  several  actions,  stood  in  the  same  relation  to  the  insolvent 
as  any  other  creditor. 

(Parke,  B.  :   What  was   the   making  over   or  transfer  by  the 
insolvent  to  the  defendants  in  this  case  ?) 

The  transfer  to  them  of  the  proceeds  of  the  sale  by  the  auctioneer, 
with  the  insolvent's  authority,  was  equivalent  to  a  direct  delivery 
to  them  by  him.  A  payment  by  the  insolvent  to  a  creditor  is 
within  this  section  of  the  statute :  Herbert  v.  Wilcox  (i) ;  and  here 
he  causes  payment  to  be  made  to  the  creditor.  And  though  he 
might  not  intend  that  the  defendants  should  retain  it  for  their 
own  debt,  if  the  transfer  has  that  effect,  it  is  within  the  clause. 
Suppose  the  proceeds  had  been  deposited  in  the  hands  of  the 
auctioneer,  could  he  have  retained  them  as  for  the  defendants' 
lien  ?  The  defendants  might  have  required  a  previous  deposit  of 
money  or  goods ;  that  would  have  been  under  a  contract  made 
for  good  consideration,  and  not  voluntary ;  but  here  no  contract 
is  shown  under  which  the  transfer  was  made,  nor  any  compul- 
sion whereby  the  order  was  extracted  from  the  insolvent.  The 
attorney's  claim  of  lien  cannot  defeat  the  express  words  of  the 
Act.  Down  to  the  12th  of  April,  the  insolvent  retained  the  com- 
plete control  over  the  goods ;  they  were  then  sold  for  the  purpose 
of  an  equitable  division  of  *the  proceeds  among  his  creditors ; 
and  the  defendants,  by  the  insolvent's  consent,  retained  out  of  the 
proceeds  the  full  amount  of  their  debt.  That  was  a  voluntary 
making  over  of  the  amount,  within  the  meaning  of  the  statute. 

Erie  and  Manning,  contra  : 

This  transaction  was  in  no  respect  within  the  statute.  First,  it 
was  not  a  voluntary  transfer.  The  object  of  the  insolvent  through- 
out was  to  make  a  rateable  division  of  his  property  among  his 
creditors,  and,  if  it  were  possible,  to  escape  passing  through  the 
Insolvent  Debtors'  Court.  The  going  to  prison  and  applying  to 
(1)  6  Bing.  203 ;  3  M.  &  P.  515. 
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that  Court  was  always  contemplated  by  him  as  an  ultimate  altema- 
tive^  and  the  defendants'  services  were  employed  to  shield  him  from 
it.  He  was  acting  throughout  under  the  compulsion  of  Wain  Wright's 
action,  which  would  have  swept  away  the  whole  property.  The 
money  was  deposited  in  the  defendants'  hands  in  the  course  of  a 
lawful  purpose,  to  fulfil  the  law  and  make  a  rateable  division 
among  the  creditors;  not  with  the  intent  that  they  should  pay 
themselves.  The  test  of  voluntariness  is,  whether  the  insolvent, 
knowing  himself  to  be  so,  does  an  act  whereto  he  is  impelled  by 
a  desire  to  favour  a  particular  creditor.  It  is  not  enough  that  it 
is  the  act  of  a  free  agent ;  but  it  must  originate  in  his  own  mind, 
from  his  desire  to  benefit  the  particular  transferee :  Amell  v. 
Bean{i),  Mogg  v.  Baker  {2),  Simms  v.  Simpson  (s).  There  must 
be  a  motive  contravening  the  intent  of  the  statute,  which  requires 
a  rateable  division  of  the  property.  Here  it  is  clear  the  insolvent 
never  intended  that  the  defendants  should  possess  themselves  of 
the  money  for  their  own  benefit,  but  merely  that  they  should  receive 
it,  in  order  to  carry  out  a  lawful  arrangement  for  the  benefit  of  the 
creditors  at  large. 

But,  secondly,  there  was  no  transfer  or  delivery  by  the  insolvent 
to  a  creditor,  within  the  meaning  of  the  statute.  The  Act  con- 
templates the  case  of  an  insolvent  going  to  a  creditor  in  his  capacity 
of  creditor,  with  a  view  to  the  discharge  of  the  debt  existing  between 
them.  This  money  was  not  made  over  to  the  defendants  because  they 
were  creditors  of  the  insolvent,  but  in  their  capacity  of  attorneys,  for 
the  purpose  of  a  division  among  the  creditors ;  it  being  an  essential 
step  to  the  execution  of  that  purpose  that  somebody  should  super- 
intend the  disposal  of  the  property  on  the  spot.  They  are  employed 
as  such,  to  effectuate  a  proper  and  lawful  purpose,  and  the  money 
comes  to  their  hands  in  the  course  of  effectuating  it,  and  subject 
to  the  insolvent's  order  as  to  the  distribution  of  it;  it  was  their 
election  to  set  off  a  portion  of  the  money  against  their  debt,  which 
constituted  the  transfer  or  delivery  to  them.  It  resembles  the  case 
of  a  broker  authorized  to  sell  goods,  and  retaining  the  proceeds  to 
satisfy  his  advances. 

(Pabkb,  B.  :  You  say  that,  to  make  an  order  to  receive  a  transfer 
or  delivery  within  the  Act,  it  must  be  such  as  shows  that  the  insol- 
vent meant  that  the  party  receiving  should  acquire  the  property  in 
some  goods  or  money.) 

(1)  8  Bing.  87 ;  1  Moore  &  Scott,  151.  (3)  1  Bing.  N.  C.  306 ;  1  Scott,  177. 

(2)  3  M.  &  W.  195. 
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Yes :  all  that  is  forbidden  is  a  transfer  of  the  property,  either  to 
the  creditor  himself,  or  circuitously  and  colourably  for  his  benefit. 
In  White  v.  Bartlett  (i),  where  an  insolvent  employed  the  defendant, 
an  auctioneer,  to  sell  his  property,  and  having  sold  it,  he  paid  over 
the  proceeds  to  the  insolvent's  order,  after  deducting  the  usual 
amount  for  the  expenses  of  the  sale,  &c. ;  it  was  held  that  the 
auctioneer  (although  knowing  at  the  time  of  the  insolvency)  was 
not  liable  to  the  assignees ;  yet  he  was  just  as  much  retaining  for 
a  bygone  debt  as  the  present  defendants  are. 

(Parke,  B.  :  There  the  delivery  of  the  goods  to  the  auctioneer 
was  on  consideration  that  he  should  sell  them,  and  he  was  not  then 
a  creditor.) 

But  lastly,  it  is  at  least  questionable  whether  the  defendants 
were  creditors  at  all,  within  the  meaning  of  the  statute.  They  were 
at  the  time  conducting  the  suits^at  law  for  the  insolvent,  and  had 
no  right  to  abandon  them  while  in  progress,  at  least  without  notice; 
and  there  was  therefore  no  debt  due  to  them  until  the  suits  were  at 
an  end:  Hanis  v.  OBbourn{2).  And  even  with  regard  to  their 
general  bill  of  costs,  they  were  retained  to  wind  up  the  insolvent's 
affairs,  and  could  not  stop  short  until  that  was  effected. 

Lord  Abinoer,  G.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  The 
question,  on  these  pleadings,  is  confined  entirely  to  the  amount 
obtained  in  part  satisfaction  of  the  defendants'  bill.  It  is  the 
general  action  for  money  had  and  received,  and  the  issue  taken 
is,  that  the  money  was  received  by  means  of  a  voluntary  transfer 
and  delivery  to  the  defendants.  The  whole  question  we  have  to 
consider  therefore  is,  whether  the  case  falls  within  the  82nd  section 
of  the  Insolvent  Debtors'  Act.  I  have  always  considered  that  the 
words  **  voluntary  transfer  "  or  "  assignment,"  in  this  clause,  were 
to  be  taken  in  the  same  sense,  as  far  as  it  could  apply,  as  the  word 
"  voluntary  "  bore  in  the  Bankrupt  Act ;  it  could  not  be  to  all  intents 
the  same,  because  the  Insolvent  Act  does  not  require  that  the  party 
should  contemplate  taking  the  benefit  of  the  Act,  whereas  the 
intention  of  the  party  to  become  a  bankrupt  is  necessary  under  the 
Bankrupt  Acts ;  but  in  all  other  respects  the  meaning  of  the  phrase 
is  the  same.    I  think  that  voluntariness  implies  the  spontaneous 
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act  of  the  party  making  the  transfer  or  assignment,  for  the 
purpose  of  satisfying  the  debt  of  the  particular  creditor.  Now  let 
us  look  at  the  facts  of  this  case,  and  see  upon  what  it  is  that  the 
plaintiflFs  can  rely,  in  order  to  show  that  this  was  a  voluntary 
assignment.  The  transfer  of  the  *goods  to  the  auctioneer  was  in 
order  that  he  might  sell  them  for  the  benefit  of  all  the  creditors. 
And  I  find,  by  one  of  the  statements  in  the  bill  given  in  evidence  on 
the  part  of  the  plaintiffs,  that  at  the  particular  period  of  the  trans- 
action, after  attempts  had  been  made  to  procure  sureties,  so  as  to 
enable  the  insolvent  to  offer  his  creditors  a  security,  and  to  allow 
him  to  continue  without  any  further  proceedings,  that  certain  reso- 
lutions for  the  disposal  of  the  goods  were  adopted  at  a  meeting  of 
the  creditors ;  it  was  not  therefore  a  spontaneous  act  of  his  own, 
but  a  resolution  of  the  creditors,  that  he  should  do  this.  I  cannot 
imagine  how  this  can  be  deemed  a  voluntary  transfer  or  preference, 
unless  you  say  every  act  a  man  does  as  a  free  agent  is  voluntary  ; 
but  it  is  not  voluntary  within  the  meaning  of  the  statute — it  does 
not  originate  with  himself,  to  favour  a  particular  class  of  creditors, 
or  a  particular  creditor ;  he  does  it  at  the  instance  of  the  whole 
class,  all  of  whom  are  ready  to  press  on  him  by  actions,  and  he 
has  an  immediate  interest  to  come  into  their  terms  :  and  therefore 
I  cannot  consider  the  transfer  of  the  goods  in  this  case  as  a 
voluntary  act.  Then,  in  the  next  place,  where  is  the  evidence  that 
there  was  a  voluntary  payment  (now  that  the  goods  are  turned 
into  money)  to  the  defendants  ?  The  evidence  to  be  gathered  from 
the  bill  is,  that  it  was  resolved  that  a  sale  should  be  made  by 
auction,  and  that  the  proceeds  should  be  deposited,  after  retaining 
out  of  them  sufficient  for  maintaining  the  insolvent  and  his  family, 
and  carrying  him  through  the  Insolvent  Debtors'  Court,  in  the 
hands  of  the  defendants,  for  the  benefit  of  the  creditors.  That 
is  not  a  proposal  to  pay  the  debt  of  the  defendants ;  it  imports  no 
more  than  this,  that  he  intended,  in  doing  that  act,  to  take  to 
himself  so  much  in  part  as  would  support  his  family,  and  pay  his 
expenses,  and  the  rest  was  to  be,  not  paid  to,  but  deposited  with, 
the  defendants,  as  his  agents.  There  is  no  proof  of  payment  here 
— no  proof  that  the  insolvent  meant  or  desired  *the  defendants  to 
keep  any  portion  for  themselves ;  but  on  the  contrary,  the  evidence, 
as  far  as  I  can  collect  it  from  this  bill,  is  rather  that  they  had  it  on 
the  understanding  that  they  were  to  account  to  the  creditors  for  it. 
Suppose  even  that  the  insolvent  had  brought  the  money,  and  said, 
"  I  will  pay  you  60i.,  and  you  will  be  so  good  as  to  keep  the  rest 
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for  the  assignees ;  "  and  they  had  said,  "  We  shall  do  no  such 
thing,  we  mean  to  keep  the  80L  for  our  bill : " — that  would  merely 
be  a  sort  of  threat  that  they  would  so  apply  it,  against  the  will  of 
the  insolvent.  How  can  that  satisfy  the  meaning  of  a  voluntary 
payment  ?  There  is  no  sense  which  I  can  fix  on  the  word  "  volun- 
tary," that  I  can  make  consistent  with  the  evidence :  for  any  thing 
that  appears  to  the  contrary,  the  defendants  retain  a  portion  of  the 
money  to  satisfy  their  own  demand,  against  the  will  of  the  insol- 
vent. The  oniis  probandi  is  thrown  upon  the  plaintiffs ;  they  must 
prove  that  the  transfer  was  voluntary  ;  they  must  give  some 
evidence,  showing  that  something  was  done  from  which  the  jury 
might  infer  that  it  was  a  voluntary  and  spontaneous  act  on  the 
part  of  the  insolvent,  to  pay  a  particular  creditor  by  means  of  this 
transfer.  Now  it  does  not  appear  to  me,  from  the  beginning  to 
the  end  of  the  case,  that  there  is  any  ground  for  any  such  inference. 
It  may  have  been  a  result  incidental  to  the  particular  mode  of  con- 
ducting the  business,  which  the  insolvent  never  contemplated,  and 
to  which  he  would  never  have  assented. 
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Parke,  B.  : 

I  also  thisk  that  the  rule  ought  to  be  made  absolute,  though  I 
certainly  have  felt  some  doubt  in  the  course  of  the  discussion,  and 
I  am  not  altogether  without  doubt  at  the  present  moment ;  but  it 
seems  to  me,  on  the  whole,  that  the  plaintiffs  have  not  made  out 
that  this  is  a  case  of  voluntary  transfer  or  delivery,  within  the 
meaning  of  the  Act  of  Parliament,  of  the  sum  of  money  received  by 
the  defendants  from  the  auctioneer. 

The  action  is  brought  for  money  had  and  received  to  the  use  of 
the  insolvent's  assignees ;  to  which  the  defendants  plead  the  general 
issue ;  and  under  that  plea  I  rather  apprehend  the  whole  of  this 
question  might  have  been  gone  into.  They  have  also  pleaded 
specially,  that  the  money  said  to  have  been  received  to  the  use 
of  the  assignees  was  originally  received  for  the  use  of  the  insol- 
vent, and  they  plead  a  set-off  against  that  sum  of  money,  as  to  the 
sum  of  84Z.,  for  their  bill  for  business  done  for  the  insolvent.  The 
plaintiff  replies,  that  the  money  so  received  was  received  in  con- 
sequence of  a  voluntary  transfer  and  delivery  by  the  insolvent  to 
the  defendants,  being  creditors,  within  three  months  before  the 
time  when  he  took  the  benefit  of  the  Insolvent  Act,  and  also 
with  the  intent  on  his  part  of  taking  the  benefit  of  the  Insolvent 
Act ;  and  that  is  the  issue  we  are  to  dispose  of.     The  defendants 
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9, 

Clement. 


[  'se?  ] 


have  a  right  to  treat  that  as  the  only  issue  in  the  cause,  so  far  as 
relates  to  the  sum  of  842. ;  as  to  that  sum  the  question  is  raised  in 
form  on  the  pleadings,  and  on  that  point  the  plaintiffs  are  tied  up 
by  the  form  of  the  issue.  That  brings  us,  therefore,  to  the  ques- 
tion, whether  the  sum  of  money  received  under  the  circumstances 
which  appear  on  the  facts  of  this  case,  was  a  sum  which  could  be 
said  to  be  received  by  a  voluntary  transfer  or  delivery  by  the 
insolvent  to  the  defendants,  being  creditors.  (His  Lordship  stated 
the  facts  of  the  case,  and  then  proceeded.)  The  act  insisted  upon 
as  being  the  voluntary  transfer  or  delivery  of  the  money  paid  by 
the  auctioneer,  is  an  order  given  by  the  insolvent  to  the  auctioneer 
to  account  to  the  defendants  for  the  surplus,  in  pursuance  of  which 
they  received  it  from  the  auctioneer  :  and  the  question  is,  whether 
that  is  or  is  not  a  voluntary  transfer  or  delivery  within  the  meaning 
of  the  Act  of  Parliament.  Now  it  is  contended  on  the  part  of 
defendants,  that  it  is  not  within  the  meaning  of  the  Act,  on  several 
grounds ;  that,  in  the  first  place,  the  defendants  *were  not  in  the 
situation  of  creditors  at  all,  as  they  had  not  completed  any  action 
in  which  they  were  engaged  for  him ;  but  I  think  it  clear,  that  in 
respect  to  advice  unconnected  with  the  bills  of  costs  in  the  actions, 
they  might  have  sued  him  at  the  time  the  order  was  given ;  and 
therefore  it  appears  to  me  to  be  clear  that  they  stood  in  the 
situation  of  creditors :  this  point,  therefore,  appears  not  to  be  made 
out  on  the  part  of  the  defendants.  Then  it  is  said  the  act  is  not 
spontaneous.  I  own  I  do  not  feel  quite  disposed  to  go  along  with 
the  observations  made  by  my  Lord  Chief  Babon  on  that  part  of 
the  case  ;  for  it  is  not  what  took  place  at  the  meeting  of  creditors, 
but  the  order  given  to  the  auctioneer  to  pay  over  the  sum  in  dispute 
to  the  defendants,  which  it  is  said  operates  as  a  transfer  ;  and  that 
appears  to  have  been  the  spontaneous  act  of  the  insolvent  himself, 
or  at  least  an  act  which  he  did  in  consequence  of  advice  given  by 
the  defendants  as  his  legal  advisers.  I  think,  certainly,  that  act 
may  be  considered  a  spontaneous  act  on  the  part  of  the  insolvent ; 
but  I  am  not  prepared  to  say  the  plaintiiBTs  have  made  out  what  is 
the  gist  of  the  case,  as  to  this  being  a  voluntary  transfer  on  the 
part  of  the  insolvent.  The  construction  which  the  cases  have  given 
to  the  term  ''voluntary  "  is,  that  the  act  must  be  not  only  spon- 
taneous, and  originating  with  the  bankrupt  or  insolvent  himself, 
but  it  must  also  be  the  act  of  transferring  for  the  benefit  of  a 
particular  creditor  or  creditors ;  and  what  it  appears  to  me  is  not 
made  out  by  the  plaintiffs,  is,  that  this  order  to  receive  the  money 
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was  a  transfer  or  delivery  of  the  money  to  the  defendants  as 
creditors.  On  looking  at  the  clause,  I  think  it  only  means  to 
render  void  the  act  of  delivery  which  is  to  give  a  benefit  to  the 
creditor,  that  is,  by  which  he  is  intended  to  acquire  some  property, 
either  general  or  special,  in  the  goods  or  money  transferred,  by 
way  of  security  or  satisfaction  for  his  debt ;  but  that  is  not  the 
case  here,  for  the  order  is  not  given  to  the  auctioneer  to  pay  the 
defendants,  as  the  creditors  of  the  insolvent,  but  in  the  character 
of  agents;  *and  there  was  no  contemplation  to  give  them  any 
property  in  or  claim  on  the  fund.  It  seems  to  me  to  be  analogous 
to  the  case  put  by  myself  in  the  course  of  the  argument,  oi  an 
agent  abroad  receiving  a  debt  due  to  his  principal ;  it  is  paid  to  the 
agent,  not  for  his  own  benefit,  but  for  the  principal  in  England, 
although,  in  consequence  of  the  subsequent  insolvency  of  the 
principal,  he  is  entitled  to  set  off  his  own  debt.  So  here,  the 
money  was  to  be  held  by  the  defendants  in  their  character  of 
agents.  If  it  had  appeared  that  the  defendants  had,  with  the 
concurrence  of  the  insolvent,  received  the  money  in  question  to 
hold  it  in  deposit  for  themselves  and  other  creditors,  then  I  think  it 
would  have  fallen  precisely  within  this  clause  of  the  Act  of  Parlia- 
ment. It  appears  to  me  that  that  fact  is  not  made  out ;  for  though 
it  is  clear  it  was  all  the  insolvent  had,  yet  the  defendants  were 
not  to  hold  it  as  trustees  accountable  to  the  different  creditors,  and 
communicating  to  them  that  they  were  so,  nor  to  hold  any  part  of 
it  for  themselves  ;  but  it  was  received  by  them  from  the  auctioneer, 
and  remained  in  their  hands,  as  agents,  and  the  insolvent  might 
have  countermanded  the  application  of  the  money  to  the  creditors 
or  any  body  else.  On  the  whole,  therefore,  this  does  not  appear  to 
me  to  be  a  transfer  or  delivery  to  or  for  the  benefit  of  any  particular 
creditor.  On  this  ground,  though  I  must  own  I  felt  some  doubt  in  the 
course  of  the  enquiry,  it  seems  to  me  that  this  case  is  not  within  the 
statute,  and  the  rule  must  therefore  be  made  absolute  for  a  nonsuit. 

GURNBY,  B. : 

I  entirely  concur  in  the  opinion  of  my  Lord  Chief  Baron.  It  is 
alleged  in  the  replication  that  this  was  a  voluntary  transfer ;  that  issue 
is  on  the  plaintiffs,  and  they  are  to  make  out  that  there  was  a  volun- 
tary transfer  or  delivery  to  the  defendants  within  the  statute.  I  think 
they  have  not  made  that  out,  but  that  the  evidence  is  rather  the 
other  way. 

Rule  absolute. 


Wain- 

WBIOHT 
V. 

Olbhent. 
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Pleat. 

[  899  ] 


Mreh.  of       (4  Meeson  &  Weleby,  399—407 ;  S.  C.  1  H.  &  H.  377 ;  8  L.  J.  (N.  S.),  Ex.  14 ; 
^^««-  3  Jur.  58.) 


The  defendant  sent  to  the  plaintiff,  the  patentee  of  an  invention  known 
as  ''Chanter's  smoke-consuming  furnace,"  the  following  written  order: 
''  Send  me  your  patent  hopper  and  apparatus,  to  fit  up  my  brewing  copper 
with  your  smoke-consuming  furnace.  Patent  right  Id/.  ld«. ;  ironwork  not 
to  exceed  5/.  os, ;  engineer's  time  fixing,  78.  6d.  per  day."  The  plaintiff 
accordingly  put  up  on  the  defendant's  premises  one  of  his  patent  fumaoes, 
but  it  was  found  not  to  be  of  any  use  for  the  purposes  of  a  brewery,  and 
was  returned  to  the  plaintiff :  Held  (no  fraud  being  imputed  to  the  plaintiff), 
that  there  was  not  an  implied  warranty  on  his  part  that  the  furnace  sup- 
plied  should  be  fit  for  the  purposes  of  a  brewery ;  but  that,  the  defendant 
having  defined  by  the  order  the  particular  machine  to  be  supplied,  the 
plaintiff  performed  his  part  of  the  contract  by  supplying  that  machine,  and 
was  entitled  to  recover  the  whole  15/.  16a,,  the  price  of  the  patent  right. 

Assumpsit.  The  declaration  stated,  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  152.  15«.,  for  the  licence, 
consent,  and  permission  of  the  plaintiff  before  then  granted  by 
him  to  the  defendant  at  his  request,  to  erect,  set  up,  and  use, 
at  and  upon  certain  premises  of  the  defendant,  a  certain  patent 
invention,  whereof  the  plaintiff  was  then  the  owner  and  pro- 
prietor, called  Chanter's  Smoke- consuming  Furnace,  and  to  use 
and  apply  the  same  for  the  use  and  benefit  of  the  defendant; 
which  patent  invention  of  the  plaintiff  the  defendant  had  then 
erected,  used,  set  up,  and  applied  to  his  own  use  and  benefit,  under 
and  by  virtue  of  the  said  licence  and  permission.  There  were  also 
counts  for  goods  sold,  and  for  work  and  labour.     Plea,  non  assumpsit. 

At  the  trial  before  Gurney,  B.,  at  the  London  sittings  after  last 
Easter  Term,  it  appeared  that  the  plaintiff  was  the  proprietor  of  a 
patent  for  the  invention  of  a  furnace  and  stove,  having  an  appa- 
ratus for  the  purpose  of  consuming  its  own  smoke.  The  defendant, 
a  brewer  at  St.  Ives,  Huntingdonshire,  applied  to  him  for  one  of 
his  patent  furnaces,  by  the  following  written  order  : 

"  St.  Ivbs,  16th  Sept.,  1885. 

"  Send  me  your  patent  hopper  and   apparatus,  to  fit  up  my 

brewing  copper  with  your  smoke-consuming  furnace.    Patent  right, 

15/.  158. ;  iron  work  not  to  exceed  5Z.  58. ;  engineer's  time  fixing, 

7«.  6d.  per  day. 

"  RiCHABD  Hopkins,  Vine  Inn." 

(1)  See  the  Sale  of  Goods  Act,  1893  Div.  102,  46  L.  J.  Q.  B.  259;  Gillespie 
(56&57Vict.c.71),8.14(i.);  andcom-  Bro8.  v.  Cheney,  Eggar  <fc  Co,  [1896] 
pare  Bandall  v.  Newson  (1877)  2  Q.  B.      2  Q.  B.  59,  65  L.  J.  a  B.  552.— R.C. 


tl. 
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The  furnace  and  apparatus  were  accordingly  sent  in  the  November      Chanter 
following,  and  put  up  upon  the  defendant's  premises  under  the      hopkiks. 
superintendence  of  a  workman  of  the  *plaintiff.     On  the  plaintiff's      [  •400  ] 
applying  for  payment,  the  following  letter  was  written  to  him  by 
the  defendant's  attorney : 

"  St.  Ives,  28th  Dec,  1885. 

*'  Sir, — By  your  contract  with  Mr.  Hopkins,  you  were  to  do  the 
work  to  his  furnace  in  such  a  way,  that  there  was  to  be  a  great 
saving  of  coals ;  that  there  was  to  be  no  more  smoke  than  from  a 
common  chimney ;  that  considerable  time  was  to  be  saved  in  the 
work  of  the  brewery,  and  that  there  was  to  be  less  labour  at  the 
furnace.  Instead  of  these  advantages,  the  new  furnace  consumes 
quite  as  many  coals  as  the  old  one  ;  there  is  quite  as  much  smoke ; 
there  are  several  hours'  more  time  consumed  in  brewing;  and 
there  is  a  vast  deal  more  labour  at  the  furnace,  and  the  copper  is 
very  much  injured.  Under  these  circumstances,  we  are  directed 
by  Mr.  Hopkins  to  apply  to  you  for  compensation;  and  unless 
the  same  be  made,  and  the  old  furnace  restored,  within  seven  days 
from  this  day,  an  action  will  be  brought  against  you  for  the  injury 
sustained." 

The  firm,  of  which  the  plaintiff  is  a  member,  replied  as  follows: 

"  London,  80th  Dec,  1885. 

"  Gentlemen, — We  are  not  a  little  surprised  at  the  terms  of  your 
letter  received  yesterday  in  our  Mr.  Chanter's  absence.  On  examin- 
ing our  man,  we  find  the  furnace  he  erected  worked  extremely  well 
when  he  was  there,  but  he  says  the  fireman  has  a  determined 
opposition  to  it,  and  if  such  be  the  case,  the  very  best  of  inventions 
cannot  be  made  to  answer.  We  have  no  diflBculty  of  sending  fifty 
witnesses  into  Court  to  prove  all  we  ever  engaged  with  Mr.  Hopkins; 
we  therefore  distinctly  inform  you,  we  shall  enforce  the  payment  of 
our  demand  on  Mr.  Hopkins ;  and  if  Mr.  Hopkins  refuses  payment, 
we  presume  you  will  wish  the  document  sent  you.  You  will  oblige 
us  to  say  Mr.  Hopkins's  determination ;  ours  you  have  without 
alteration." 

The  defendant  subsequently  sent  back  the  furnace  to  the  plain-  [  40i  ] 
tiff's  premises  in  London.  The  plaintiff  proved  that  his  patent 
furnace  was  in  much  use,  and  was  an  article  well  known  in  the 
market ;  and  called  several  witnesses  of  different  trades,  who  stated 
that  they  had  used  the  apparatus  to  much  advantage,  and  that  it 
consumed  a  great  portion  of  its  smoke.     On  the  other  hand,  the 
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Chantbb  defendant  proved  that  it  had  not  been  of  any  service  on  his 
HopKiKs.  premises;  and  he  offered  evidence  of  conversations  with  the 
plaintiff  before  the  order  was  given,  for  the  purpose  of  showing 
that  the  plaintiff  knew  the  apparatus  was  to  be  used  in  a  brewery, 
for  which  it  was  alleged  that  it  was  not  suitable.  No  fraud,  how- 
ever, was  imputed  to  the  plaintiff.  This  evidence  was  objected  to, 
but  the  learned  Judge  received  it;  subject  to  the  opinion  of  the 
Court  as  to  its  admissibility.  It  was  contended  for  the  defendant, 
that  under  the  circumstances,  there  was  an  implied  warranty  on 
the  part  of  the  plaintiff,  that  a  smoke-coiisuming  furnace  should  be 
furnished  to  the  defendant  which  should  be  useful  in  a  brewery. 
The  learned  Judge  reserved  leave  to  the  defendant  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  that  opinion :  and,  under 
his  direction,  a  verdict  was  found  for  the  plaintiff,  damages,  151.  l&s. ; 
the  jury  stating  also,  in  answer  to  a  question  from  the  learned 
Judge,  that  in  their  opinion  the  patent  furnace  was  useless  to  the 
defendant  as  a  brewer. 

Byles  having  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  or  to 
reduce  the  damages, 

Erie  and  Saunders  now  appeared  to  show  cause ;  but  the  Court 
called  upon 

Byles  to  support  the  rule  : 

The  wi-itten  order  itself,  which  was  accepted  by  the  plaintiff, 
[  «402  ]  imports  an  implied  ^warranty  that  the  furnace  supplied  to  the 
defendant  shall  consume  its  own  smoke.  It  is  there  designated 
''  Chanter's  smoke-consuming  furnace,"  and  the  plaintiff  is  informed 
that  the  defendant  is  about  to  use  it  as  a  brewer.  The  circum- 
stances under  which  the  written  contract  was  made,  as  they  appear 
from  the  correspondence  and  the  conversations  with  the  plaintiff, 
were  also  evidence  to  apply  the  contract.  They  showed  that  the 
plaintiff  knew  the  apparatus  was  to  be  used  for  a  brewery,  and  were 
admissible  in  evidence  to  put  a  sense  upon  the  written  contract,  and 
to  show  that  it  imported  an  implied  warranty  that  the  furnace 
should  consume  the  smoke  in  a  brewery. 

(Parke,  B.  :  The  whole  turns  on  the  construction  of  the  written 
order;  you  cannot  import  any  addition  into  it  which  is  not  in 
writing ;  and  you  do  not  impute  fraud.) 
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The  written  order  itself,  then,  contains  an  implied  warranty  that  the  Chantbb 
apparatus,  if  properly  used,  shall  be  fit  for  the  purpose  of  a  brewery.  Hopkins. 
Jones  V.  Bright  (i)  is  an  authority  strongly  in  favour  of  the  defen- 
dant. There  the  plaintiff  purchased  from  the  warehouse  of  the 
defendant,  the  manufacturer,  copper-sheathing  for  a  ship ;  and  the 
defendant,  who  knew  the  purpose  for  which  it  was  wanted,  said, 
''  I  will  supply  you  well."  It  was  held  that  this  was  an  implied 
warranty  that  the  copper  was  fit  for  that  purpose.  Best,  Ch.  J., 
says — ''In  a  contract  of  this  kind,  it  is  not  necessary  that  the 
seller  should  say,  '  I  warrant ;  *  it  is  enough  if  he  says  that  the 
article  which  he  sells  is  fit  for  a  particular  purpose.  But  I  wish  to 
put  the  case  on  a  broad  principle.  If  a  man  sells  an  article,  he 
thereby  warrants  that  it  is  merchantable — that  it  is  fit  for  some 
purpose.  If  he  sells  it  for  a  particular  purpose,  he  thereby  war- 
rants it  fit  for  that  purpose."  In  the  previous  case  of  Gray  v.  Cox  (2), 
there  cited,  Abbott,  Ch.  J.,  had  laid  down  the  same  doctrine  *at  [  •^oa  ] 
Nisi  Prius,  and  it  undoubtedly  appears  that  his  opinion  was  not 
supported  by  the  rest  of  the  Court;  but  the  case  was  decided  on 
a  different  ground,  viz.,  that  an  allegation  of  a  warranty  that  the 
copper  purchased  should  be  ''  good,  sound,  substantial,  and  service- 
able copper,"  was  not  proved  by  merely  showing  a  purchase  of 
copper  sheathing  at  the  ordinary  market  price.  The  case  of  Street 
V.  Blay  (3)  is  even  stronger  than  that  of  Jones  v.  Bright,  since  it  not 
only  assumes  that  the  purchaser  may,  under  such  circumstances, 
insist  on  a  breach  of  warranty,  but  lays  it  down  that,  if  he  have  no 
opportunity  of  ascertaining  the  quality  of  the  chattel  before  he 
orders  it,  he  may,  if  it  do  not  answer  the  warranty,  rescind  the 
contract  and  return  the  chattel,  after  having  kept  it  a  reasonable 
time  for  the  purpose  of  trial.  Lord  Tenterden  says,  '*  It  is  to  be 
observed,  that  although  the  vendee  of  a  specific  chattel,  delivered 
with  a  warranty,  may  not  have  a  right  to  return  it,  the  same  reason 
does  not  apply  to  cases  of  executory  contracts,  where  an  article,  for 
instance,  is  ordered  from  a  manufacturer,  who  contracts  that  it 
shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose,  and  the 
article  sent  is  such  as  is  never  completely  accepted  by  the  party 
ordering  it.  In  this  and  similar  cases,  the  latter  may  return  it  as 
soon  as  he  discovers  the  defect,  provided  he  has  done  nothing  more 
in  the  mean  time  than  was  necessary  to  give  it  a  fair  trial."   This 

(1)  30  R.  E.  728  (5  Bing.  533 ;  3  M.   D.  &  E.  200 ;  1  Car.  &  P.  184). 

&  P.  15d).  (3)  36  B.  B.  626  (2  B.  &  Ad.  456). 

(2)  28  B.  B.  769  (4  B.  &  C.  108 ;  6 
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CuANTEB     was  an  executory  contract  of  the  kind  here  spoken  of;   it  was 
HoPKiKs.     i^ot  the  case  of  a  specific  chattel,  definitively  ascertained  and 
appropriated  to  the  buyer. 

(Pabke,  B.  :  Here  the  written  order  defines  the  thing  that  is 
wanted ;  viz.,  a  smoke-consuming  furnace  according  to  the  plain- 
tiff's patent — if  that  article  is  supplied,  the  order  is  complied  with. 
The  difference  between  this  case  and  that  of  Jones  v.  Bright^  is, 
that  here  the  subject  of  the  contract  is  defined,  and  defined  accu- 
[  '404  ]  rately,  by  the  buyer.  The  object  for  which  he  *wanted  it  is 
immaterial;  that  is  his  own  affair,  the  article  being  accurately 
defined  independently  of  that  object.) 

Suppose  the  order  were  for  a  horse  to  draw  the  buyer's  carriage, 
would  there  not  be  an  implied  warranty  that  the  horse  should  be 
fit  for  that  purpose  ? 

(Parkb,  B.  :  That  is  not  the  same  case  as  this :  there  the  seller 
knows  the  object  for  which  the  horse  is  wanted,  and  no  particular 
horse  is  specified:  but  suppose  the  buyer  said,  ''send  that  bay 
horse  in  the  third  stall  of  your  stable  to  draw  my  carriage,"  then  if 
it  did  not  draw  the  carriage,  it  would  be  the  buyer's  concern.) 

At  all  events,  the  evidence  was  admissible  in  reduction  of  damages : 
Street  v.  Blay. 

(Parke,  B.  :  I  do  not  see  how  you  can  reduce  the  damages ;  the 
article  ordered  is  supplied,  and  the  price  of  the  patent  right  is  fixed 
by  the  defendant  himself  at  fifteen  guineas.) 

Lord  Abinoer,  C.  B.  : 

I  think  the  rule  must  be  discharged.  A  good  deal  of  confusion 
has  arisen  in  many  of  the  cases  on  this  subject,  from  the  unfortu- 
nate use  made  of  the  word  ''  warranty."  Two  things  have  been 
confounded  together.  A  warranty  is  an  express  or  implied  state- 
ment of  something  which  the  party  undertakes  shall  be  part  of  a 
contract ;  and  though  part  of  the  contract,  yet  collateral  to  the 
express  object  of  it.  But  in  many  of  the  cases,  some  of  which  have 
been  referred  to,  the  circumstance  of  a  party  selling  a  particular 
thing  by  its  proper  description,  has  been  called  a  warranty ;  and 
the  breach  of  such  contract,  a  breach  of  warranty ;  but  it  would 
be  better  to  distinguish  such  cases  as  a  non-compliance  with  a  eon- 
tract  which  a  party  has  engaged  to  fulfil ;  as,  if  a  man  offers  to  buy 
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peas  of  another,  and  he  sends  him  beans,  he  does  not  perform  his  Ohakter 
contract ;  but  that  is  not  a  warranty ;  there  is  no  warranty  that  hopkikb. 
he  should  sell  him  peas;  the  contract  is  to  sell  peas,  and  if  he 
sends  him  any  thing  else  in  their  stead,  it  is  a  non-performance  of 
it.  So  if  a  man  were  to  *order  copper  for  sheathing  ships — that  is  [  *405  ] 
a  particular  copper,  prepared  in  a  particular  manner ;  if  the  seller 
sends  him  a  different  sort,  in  that  case  he  does  not  comply  with  the 
contract :  and  though  this  may  have  been  considered  a  warranty, 
and  may  have  been  ranged  under  the  class  of  cases  relating  to 
warranties,  yet  it  is  not  properly  so.  Now,  in  the  present  case,  the 
question  is,  whether  or  no  the  order  has  not  been  complied  with  in 
its  terms.  What  is  the  order?  It  is  an  order  for  one  of  those 
engines  of  which  the  plaintiff  was  known  to  be  the  patentee ;  he 
was  not  obliged  to  know  the  object  or  use  to  which  the  defendant 
meant  to  apply  it ;  and  it  is  admitted  there  is  no  fraud.  If,  when 
the  plaintiff  received  such  an  order,  he  had  known  it  could  not  be 
80  applied,  and  felt  that  the  defendant  was  under  some  misappre- 
hension on  the  subject,  and  that  he  was  buying  a  thing  on  the 
supposition  that  he  could  apply  it  to  that  use,  when  the  plaintiff 
very  well  knew  he  could  not,  in  that  case  it  might  affect  the  con- 
tract on  the  ground  of  the  suppression  of  a  material  fact ;  that 
might  be  a  question  for  the  jury.  Or  if  the  terms  of  the  contract 
were  proposed  by  the  plaintiff  himself,  such  as,  "I  will  send  you 
one  of  my  smoke-consuming  furnaces,  which  shall  suit  your 
brewery ;  "  in  such  case  that  would  be  a  warranty  that  it  should 
suit  a  brewery.  But  in  this  case  no  fraud  whatever  is  suggested ; 
and  the  case  is  that  of  an  order  for  the  purchase  of  a  specific 
chattel,  which  the  buyer  himself  describes,  believing,  indeed,  that 
it  will  answer  a  particular  purpose  to  which  he  means  to  put  it ; 
but  if  it  does  not,  he  is  not  the  less  on  that  account  bound  to  pay 
for  it.  The  seller  does  not  know  it  will  not  suit  his  purpose,  and 
the  contract  is  complied  with  in  its  terms.  It  appears  to  me  that 
this  is  the  ordinary  case  of  a  man  who  has  had  the  misfortune  to 
order  a  particular  chattel,  on  the  supposition  that  it  will  answer  a 
particular  purpose,  but  who  finds  it  will  not.  I  think  there  is  no 
ground  at  all,  therefore,  to  disturb  the  verdict. 

Pabkb,  B.  :  [  406  ] 

I  also  think  there  is  no  ground  in  this  case  for  disturbing  the 
verdict.  The  rule  of  law  is  clear,  that  you  cannot  add  to  or  diminish 
a  written  contract  by  any  thing  parol  which  may  have  occurred 
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between  the  parties.  If  indeed  there  has  been  any  fraudulent  repre- 
sentation, the  buyer  may  relieve  himself  from  the  contract  on  the 
ground  of  fraud ;  but  here  the  defendant  does  not  pretend  to  impute 
fraud  to  the  plaintiff.  He  cannot  then  be  allowed  to  give  parol 
evidence  as  to  any  warranty  not  contained  in  the  agreement  itself ; 
and  the  question  is  therefore  reduced  to  the  construction  of  the 
words  of  the  agreement,  as  contained  in  the  order.  Now  I  agree 
with  the  authority  which  Mr.  Byles  has  referred  to,  Jones  v.  Bright, 
that  if  an  order  is  given  for  an  undescribed  and  unascertained  thing, 
stated  to  be  for  a  particular  purpose,  which  the  manufacturer  sup- 
plies, he  cannot  sue  for  the  price,  unless  it  does  answer  the  purpose 
for  which  it  was  supplied.  The  case  may  be  illustrated  by  the 
example  which  has  been  already  referred  to.  Suppose  a  party  offered 
to  sell  me  a  horse  of  such  a  description  as  would  suit  my  carriage ;  he 
could  not  fix  on  me  a  liability  to  pay  for  it,  unless  it  were  a  horse  fit 
for  the  purpose  it  was  wanted  for ;  but  if  I  describe  it  as  a  particular 
bay  horse,  in  that  case  the  contract  is  performed  by  his  sending  that 
horse  ;  and  it  appears  to  me  that  the  present  is  a  similar  case.  The 
order  is — "  send  me  your  patent  hopper  and  apparatus,  to  fit  up  my 
brewing  copper  with  your  smoke-consuming  furnace."  The  purchase 
is  of  a  defined  and  well-known  machine.  The  plaintiff  has  performed 
his  part  of  the  contract  by  sending  that  machine ;  and  it  is  the  defen- 
dant's concern  whether  it  answers  the  purpose  for  which  he  wanted 
to  use  it  or  not.  As  I  read  the  contract,  all  the  plaintiff  has  to  do  is 
to  send  his  patent  machine,  and  whether  it  answers  the  purpose  of 
the  defendant  or  not,  with  that  the  plaintiff  has  nothing  to  do ;  he 
has  furnished  the  machine  contracted  for,  and  he  is  entitled  on 
that  contract  to  recover  the  stipulated  price,  ^namely  fifteen  guineas. 
On  these  grounds,  it  appears  to  me  that  the  verdict  was  right,  and 
that  the  rule  ought  to  be  discharged. 

GuBNBY,  B.,  concurred.  t>  ,    ,.    t 

Ride  discharged. 


1838. 

Ikcoh.  of 
Pleat. 

[409] 


HITCHMAN   V.  WALTON  (1). 

(4  Meeeon  &  Welsby,  409—416;  S.  C.  1  H.  &  H.  374 ;  8  L.  J.  (N.  S.)  Ex.  31.) 

Where  a  lessee  for  years  mortgaged  his  lease,  and  all  his  estate  and 
interest  in  the  premises,  and  afterwards  became  bankrupt :  Held,  that  the 
mortgagee  might  declare  in  case  as  reversioner  against  the  assignee  of  the 
tenant,  for  the  removal  of  fixtures  from  the  premises,  whereby  they  were 

(1)  See  this  case  referred  to  by  Lord      307,  314  [and  corresponding  place  in 
DENMAir,   C,  J.    in  Doe  d.    Higgin-      52  E,  R.].— B.  C. 
botham  v.  Barton  (1840)  11  Ad.  &  El. 
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dilapidated  and  injured ;  and  that  He  was  also  entitled  to  recover  in  trover     Hitohmak 
against  such  assignee  the  value  of  all  the  fixtures,  whether  landlord's  or       ^  ^  «-^ 
tenant's,  which  were  affixed  to  the  premises  before  the  execution  of  the 
mortgage,  although  there  was  a  covenant  in  the  original  lease  to  the  mort- 
gagor, to  yield  up  to  the  lessor,  at  the  determination  of  the  term,  ^'  all 
fixtures  and  things  to  the  premises  belonging  or  to  belong.*' 

Case.  The  first  count  of  the  declaration  stated,  that  a  certain 
messuage  and  premises  at  Hampstead  were  in  the  possession  and 
occupation  of  one  James  Pett,  as  tenant  thereof  to  the  plaintiff, 
the  reversion  thereof  then  and  still  belonging  to  the  plaintiff,  and 
that  while  they  were  so  in  the  possession  and  occupation  of  the  said 
James  Pett,  the  defendant  pulled  down,  removed,  and  destroyed 
certain  fixtures  being  on  the  said  premises,  and  in  so  doing, 
dilapidated,  injured,  and  destroyed  the  said  messuage  and  pre- 
mises, and  afterwards  converted  and  disposed  of  the  said  fixtures 
to  his  own  use.  The  second  count  was  in  trover  for  fixtures, 
chattels,  and  effects  of  the  plaintiff.  Pleas,  1st,  not  guilty ;  2ndly, 
to  the  first  count  of  the  declaration,  that  the  premises  in  that  count 
mentioned  were  not  in  the  possession  and  occupation  of  the  said 
James  Pett,  as  tenant  thereof  to  the  plaintiff,  in  manner  and 
form  &c. ;  Srdly,  to  the  second  count,  that  the  plaintiff  was  not 
possessed  as  of  his  own  property  of  the  said  fixtures,  &c.,  in  manner 
and  form  &c. ;  on  which  issues  were  joined. 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  sittings  after  [*io] 
Trinity  Term,  the  following  facts  appeared :  By  indenture  of  lease, 
dated  5th  July,  1831,  one  Masters  demised  the  premises  in  ques- 
tion to  Pett  for  the  term  of  twenty  years,  subject  to  a  covenant  by 
Pett ''  to  surrender  and  yield  up  the  said  messuage  or  tenement  and 
premises  at  the  end  of  the  said  term  thereby  granted,  in  a  good 
state  of  repair  and  condition,  together  with  all  partitions,  doors, 
windows,  casements,  bells,  bars,  hinges,  locks,  keys,  shelves, 
dressers,  pumps,  pipes,  cisterns,  and  all  other  fixtures  and  things, 
to  the  said  messuage  or  tenement,  or  any  part  thereof,  belonging 
or  to  belong,  reasonable  use  and  wear  thereof  in  the  meantime 
only  excepted.*'  Pett  entered  and  occupied  under  this  demise,  and 
in  September,  1832,  assigned  to  the  plaintiff  by  way  of  mortgage, 
for  securing  a  sum  of  300/.,  the  lease,  and  all  the  estate,  right, 
title,  and  interest  of  him,  Pett,  in  the  premises,  subject  to  a  pro- 
viso for  making  void  such  assignment  on  payment  of  the  principal 
and  interest  in  September,  1833.  The  mortgage  money  was  not 
then  paid ;  but  Pett  continued  in  the  occupation  of  the  premises 
until  November,  1837,  when  a  fiat  in  bankruptcy  was  issued  against 
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HiTCHMAN  him.  The  defendant  was  chosen  his  assignee  under  the  fiat,  and 
Walton,  by  his  directions  all  the  fixtures  on  the  premises  were  taken  down 
and  removed ;  and  it  appeared  that  in  the  removal  of  them  damage 
was  done  to  the  premises  to  the  amount  of  about  8Z.  The  land- 
lord's fixtures  (those  which  were  on  the  premises  at  the  time  the 
lease  was  granted)  were  proved  to  be  of  the  value  of  4Z. ;  the 
tenant's  fixtures  (all  of  which  had  been  put  up  before  the  assign- 
ment to  the  plainti£F)  of  the  value  of  59Z.  lOs. ;  and  for  the 
recovery  of  these  several  items  of  damage  the  present  action  was 
brought.  It  was  contended  for  the  defendant,  that  the  action  was 
not  maintainable ;  first,  because  Pett  was  not  such  a  tenant  of  the 
plaintiff  as  that  a  reversion  was  incident  upon  the  tenancy,  and 
therefore  the  first  count  could  not  be  sustained;  and  as  to  the 
[  411  ]  second  ^count,  that  if  he  were  treated  as  tenant,  he,  and  conse- 
quently his  assignees,  might  remove  the  fixtures  (i).  The  learned 
Judge  declined  to  nonsuit,  and  under  his  direction  a  verdict  was 
found  for  the  plaintiff,  damages  66Z.  10«.,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Piatt  having  obtained  a  rule  nisi  accordingly, 

Humfrey  and  Q.  T.  White  showed  cause  : 

The  plaintiff  is  entitled  to  retain  his  verdict  for  the  full  amount. 
Partridge  v.  Bere  (2)  is  a  distinct  authority  to  show  that  a  mortgagor 
is  considered  in  law  as  the  tenant  of  the  mortgagee,  or  may,  at 
least,  be  so  treated  by  him  at  his  election.  That  being  so,  the 
issue  on  the  second  plea  was  rightly  found  for  the  plaintiff,  and 
under  it  he  was  clearly  entitled,  as  reversioner,  to  recover  for  the 
amount  of  injury  done  to  the  premises  themselves.  And  he  is 
equally  entitled  to  succeed  on  the  count  in  trover.  The  cases  of 
Steward  v.  Lombe  (8),  Colegrave  v.  Dioa  Santos  (4),  and  Boydell  v. 
M^ Michael  (6) J  show  that  fixtures  pass  by  a  conveyance  of  the 
premises  to  which  they  are  affixed,  unless  some  intention  to  the 
contrary  be  expressed.  Here  Pett  mortgages  to  the  plaintiff  both 
his  lease  and  his  tenant-right — all  that  he  has  both  as  lessee  and  as 
tenant.  Independently  of  the  express  covenant  contained  in  the 
lease,  if  it  had  expired  before  he  became  bankrupt,  he  would  have 

(1)  It  subsequently  appeared  that  (2)  24  E.  E.  487  (5  B.  &  Aid.  604). 

this  point  was  made  under  a  mistaken  (3)  21  E.  E.  700  (I  Brod.  &  B.  506 ; 

supposition  that  the  fixtures  were  pat  4  Moore,  281). 

up  after  the  execution  of  the  mort-  (4)  2  B.  &  C.  76 ;  ^  D.  &  E.  255. 

gage  to  the  plaintiff.  (5)  40  E.  E.  519  (I  Or.  M.  &  E.  177). 
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had  the  right  to  remove  the  fixtares  put  up  by  himself :  that  Ih  a     Hitchmak 
right  which  the  tenant  derives  oat  of  his  occupation  of  the  premises,      Walton. 
and  that  right  passes  to  a  mortgagee. 

(Parke,  B.,  referred  to  Longstaffv.  Meagoe  (i)  as  an  authority  to 
that  effect.) 

It  is  equally  clear  that  trover  will  lie  for  fixtures  in  their  severed        [  412  ] 
state,  and  that,  under  the  circumstances  of  the  present  case,  they 
would  not  pass  to  the  assignee  as  being  within   the  order  and 
disposition  of  the  bankrupt. 

Plutt,  contra : 

First,  there  was  not  such  a  tenancy  as  between  Pett  and  the 
plaintiff,  as  entitles  him  to  declare  in  the  character  of  reversioner. 
The  mortgagor  is  at  most  merely  tenant  at  sufferance  to  the  mort- 
gagee, and  that  is  not  a  tenancy  to  which  a  reversion  is  incident. 
In  Wilkinson  v.  Hall  (2),  there  was  a  proviso  in  a  mortgage  deed  that 
the  mortgagor  should  be  allowed  to  remain  in  possession  for  seven 
years,  if  the  interest  were  regularly  paid  during  that  time ;  and 
that  was  considered  as  in  effect  a  lease  for  seven  years.  But  here 
the  period  limited  for  payment  of '  the  mortgage  money  had  expired, 
and  the  legal  interest  had  vested  absolutely  in  the  mortgagee. 
Under  those  circumstances,  the  mortgagor  has  not  any  interest  on 
which  a  reversion  is  incident.  The  term  *'  reversion  "  has  a  strict 
legal  sense — it  means  the  reverting  of  the  estate  to  a  party  who  has 
granted  out  a  portion  of  it.  But  none  is  so  granted  to  the  mort- 
gagor— his  possession  after  default  is  the  possession  of  the  mort- 
gagee. No  term  is  carved  out  of  the  estatJB  of  the  mortgagee.  An 
ejectment  might  be  maintained  by  him  against  the  mortgagor 
without  any  demand  of  possession;  and  for  the  same  reason 
he  might  maintain  trespass;  for  an  ejectment  includes  in  it  a 
trespass.  The  party  who  can  at  once  turn  another  out  of  pos- 
session of  premises,  may  maintain  trespass  for  a  wrong  done 
to  them. 

Secondly,  the  lease  itself  here  provides  that  the  fixtures,  whether 
existing  at  the  date  of  the  lease  or  to  be  put  up  afterwards,  shall 
belong  to  the  lessor.    Pett  had  merely  the  right  to  the  use  of  them 
during  the  term.     No  *interest  in  them,  therefore,  could  pass  to  the       [  •413  ] 
plaintiff  by  the  mortgage. 

(1)  2  Ad.  &  El.  167.  (2)  43  R.  E.  728  (3  Bing.  N.  0.  508; 

4  Soott,  801). 
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HiTCHMAN    Lord  Abingbr,  C.  B.  : 

r. 

Walton.  I  am  of  opinion  that  this  rule  must  be  discharged.     The  case  has 

^  been  very  ingeniously  argued  by  Mr,  Piatt,  but  I  think  his  argument 
is  met  by  several  answers.  The  defence  set  up  by  the  first  plea  is, 
that  Pett  was  not  the  tenant  of  the  plaintiff.  Now,  if  a  mortgagor 
be  not  tenant  to  the  mortgagee,  in  what  relation  does  he  stand  ? 
He  is  not  a  trespasser ;  he  is  not  a  servant,  because  the  mortgagee 
is  not  in  possession :  the  ordinary  terms  known  to  the  law  are,  a 
mortgagee  in  possession  and  out  of  possession.  Then  look  at  the 
very  terms  and  understanding  of  a  mortgage.  It  is  either  made  so 
as  to  vest  the  absolute  interest  in  the  mortgagee,  without  any  pro- 
viso for  a  future  defeasance  on  non-payment  of  the  mortgage 
money:  if  so,  the  mortgagee  becomes  the  absolute  legal  owner, 
with  the  right  to  turn  out  the  mortgagor  at  once ;  but  if  he  chooses 
to  allow  him  to  remain  in  possession,  in  what  character  does  he 
stand  but  that  of  a  tenant,  since  it  is  clear  he  is  neither  a  trespasser 
nor  a  servant  ?  On  the  other  hand,  if  there  be  a  stipulation  that 
he  shall  be  allowed  to  remain  in  possession  for  a  time,  by  the  very 
terms  of  the  deed,  he  is  a  tenant  for  that  time,  and  is  in  possession 
for  a  term ;  if  he  continues  in  possession,  and  holds  over,  he  con- 
tinues on  the  same  terms  as  during  that  time.  Then  how  is  the 
mortgagee  to  declare  for  an  injury  to  his  ownership?  He  must 
either  declare  as  reversioner,  as  it  was  held  in  Partridge  v.  Bere 
that  he  might,  or  else  he  must  set  out  all  the  special  circum- 
stances at  length:  the  former  is  by  much  the  more  convenient 
mode.  Mr,  Piatt  says,  that  in  order  to  constitute  a  reversion  there 
must  be  a  portion  of  the  estate  carved  out,  on  which  the  reversion 
shall  be  incident ;  the  answer  is,  that  the  portion  of  the  estate 
carved  out  is  the  portion  of  time  during  which  the  mortgagor  is 

[  '^1*  ]  allowed  to  remain  in  possession,  *and  thje  mortgagee  must  determine 
the  will  before  he  can  turn  him  out.  No  doubt  he  may  maintain 
ejectment  without  any  previous  demand  of  possession ;  but  the 
ejectment  is  maintained  on  the  fiction  that  the  lessor  is  admitted, 
by  the  consent  rule,  to  have  entered  into  possession,  and  to  have 
been  afterwards  ousted.  I  think,  therefore,  that  the  first  issue 
was  rightly  found  for  the  plaintiff;  and  if  so,  it  is  clear  that 
upon  that  issue  he  had  a  right  to  recover  the  amount  of  any 
damage  done  to  the  freehold  by  the  improper  removal  of  the  fixtures 
in  question. 

Then  we  come  to  the  count  in  trover.    Mr.  Piatt  contends  that 
by  i^e  terms  of  the  lease  to  Pett,  the  fixtures,  even  such  as  should 
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afterwards  be  put  up  by  him,  belonged  to  his  landlord  Masters,  and  Hitchman 
therefore  could  not  be  recovered  by  the  present  plaintiff.  But  the  Walton. 
landlord  has  no  right  to  the  possession  of  them  until  the  determina- 
tion of  the  term  ;  during  the  term,  the  tenant  might  sue  for  the  value 
of  them  in  trover,  or  might  recover  in  trespass  against  any  person 
who  wrongfully  removed  them :  and  if  he  mortgages  them  during 
the  term,  his  mortgagee  acquires  the  same  rights,  and  he  also  may 
therefore  sue  for  them  in  trover.  Besides,  as  he  is  bound  by  the 
terms  of  the  lease  to  make  them  good  at  the  end  of  the  term,  on 
that  ground  also,  it  seems  to  me  that  he  has  a  right  during  the 
term  to  recover  the  value  of  them  if  they  are  taken  away.  Then 
with  regard  to  the  amount  of  the  damages,  we  need  not  enter  into 
the  question  as  to  any  supposed  distinction  between  landlord's  and 
tenant's  fixtures,  because  it  is  clear  that  if  the  tenant  be  permitted 
by  the  landlord  to  have  possession  of  them,  subject  to  the  landlord's 
right  of  property  in  them,  they  do  not  pass  to  his  assignees  as 
being  in  his  order  and  disposition ;  on  the  contrary,  he  holds  them 
under  a  special  contract,  which  prevents  them  from  being  within 
his  power  of  disposition  at  all.  On  the  whole,  therefore,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  retain  his  verdict  for  the 
full  amount. 

Parke,  B.  :  [  4i5  ] 

1  am  of  the  same  opinion.  This  is  an  action  on  the  case  by  a 
party  who  sues  as  reversioner  for  an  injury  to  his  reversion;  and 
the  first  count  alleges  that  Pett  was  in  the  occupation  of  certain 
premises  as  tenant  to  the  plaintiff,  the  reversion  being  in  the 
plaintiff,  and  that  the  defendant  pulled  down  and  removed  certain 
fixtures  on  the  premises,  and  thereby  dilapidated  and  injured  the 
premises,  and  converted  the  fixtures  to  his  own  use.  To  this  count 
the  defendant  has  pleaded  two  pleas,  first,  not  guilty,  and  secondly, 
that  Pett  was  not  in  occupation  of  the  premises  as  tenant  to  the 
plaintiff  as  alleged  in  the  declaration.  As  to  the  first,  there  is  no 
doubt  that  the  defendant,  by  his  agents,  removed  the  fixtures  in 
question,  therefore  the  plaintiff  is  clearly  entitled  to  a  verdict  on 
the  plea  of  not  guilty.  The  second  plea  brings  into  question  the 
point  whether  a  mortgagee  may  consider  the  mortgagor  as  his 
tenant.  Now,  it  is  quite  sufficient  for  the  determination  of  this 
case  to  say,  that  it  has  been  decided  by  the  Court  of  King's  Bench, 
in  the  case  of  Partridge  v.  Bere^  that  he  may.  In  that  decision  I 
quite  concur ;  it  is  enough,  therefore,  for  the  determination  of  the 
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HiTGHHAN  present  case  to  say,  that  that  case  establishes  that  he  may  treat  his 
WALTON,  mortgagor,  as  against  a  stranger,  as  his  tenant  at  will :  he  is  not 
bound  to  do  so,  and  therefore  it  is  that  he  may  bring  ejectment 
against  him  as  a  trespasser,  without  a  previous  demand  of  posses- 
sion. This  issue,  therefore,  is  made  out  in  favour  of  the  plaintiff. 
And  even  if  the  defendant  could  have  shown  that  the  fixtures 
belonged  to  him  as  assignee,  he  would  still  be  without  defence 
unless  he  had  pleaded  specially. 

We  then  come  to  the  count  in  trover.  Now  the  ground  on  which 
the  rule  was  granted  was,  that  the  fixtures  in  question  were  sup- 
posed to  have  been  put  up  after  the  date  of  the  mortgage ;  it  now 
appears,  however,  that  they  were  affixed  before  the  mortgage  was 
granted,  and  therefore  the  point  on  which  the  rule  was  granted 
[  •^le  ]  does  not  *arise.  There  is  no  doubt  that  by  a  conveyance,  whether 
to  a  purchaser  or  to  a  mortgagee,  fixtures  annexed  to  the  freehold 
will  pass,  unless  there  be  some  words  in  the  deed  to  exclude  them. 
Colrgrave  v.  t>io8  Santos  is  an  authority  to  that  effect  in  the  case  of 
a  purchaser,  and  Longstaff  v.  Meagoc  in  the  case  of  a  mortgagee. 
Then  it  is  said  that,  under  the  terms  of  the  original  lease  to  the 
bankrupt,  all  the  fixtures,  as  well  those  which  should  be  afterwards 
put  up  during  the  term,  as  those  which  were  upon  the  premises  at 
the  date  of  the  lease,  belong  to  the  landlord.  And  I  am  certainly 
disposed  to  think  that  on  the  strict  construction  of  the  lease  it  is 
so,  although  there  can  be  little  doubt  that  it  is  contrary  to  the 
intention  of  the  parties,  who  probably  had  in  their  contemplation 
only  what  are  properly  called  landlord's  fixtures,  but  have  omitted 
to  distinguish  between  the  two  kinds.  The  difficulty,  however,  if 
any  exist,  is  removed  by  the  decision  in  Boydell  v.  M'Michael, 
where  it  was  held  that  a  tenant  has,  during  the  term,  a  sufficient 
interest  in  the  fixtures  to  entitle  him  to  maintain  trover  against  a 
third  party  who  wrongfully  removes  them,  although  at  the  end  of 
the  term  he  may  be  bound  to  leave  them  for  the  use  of  the  landlord. 
Here,  also,  that  interest,  which  has  passed  to  the  mortgagee  of  the 
tenant,  enables  him  during  the  term  to  maintain  trover,  although 
at  the  end  of  the  term  he  is  bound  to  restore  them  to  the  landlord : 
and  the  measure  of  damages  is  the  value  of  all  the  fixtures ;  for, 
ex  concessis,  he  is  bound  to  leave  them  all  on  the  premises,  and 
therefore  he  is  to  be  indemnified  for  the  loss  of  them. 

GuRNEY,  B.,  concurred. 

Ride  discharged. 


VOL.  LI.]  1888.    EX.    4  MEE.  &  W.  417.  6G8 

CALVEET  V.   BAyEB(l).  i838. 

Exch,c 
Pleas'. 

[417] 


(4  Meeson  &  Welsby,  417—419;  S.  0.  1  H.  &  H.  404 ;  8  L.  J.  (N.  S.)  Ex.  40 ;        Ehjch.  of 
2  Jur.  1020 ;  7  Dowl.  P.  0.  17.)  ^^^'w- 


In  an  action  by  indorsee  against  acceptor  of  a  bill  (not  stated  to  be  pay- 
able at  any  particular  place),  it  is  a  good  defence,  under  a  plea  that  the 
defendant  did  not  accept  the  bill  declared  on,  that  after  he  had  accepted  it 
generally,  it  was  altered  without  his  knowledge,  by  the  addition  of  a  memo-  > 
randum  making  it  payable  at  a  banker's. 

The  acceptor  of  a  bill,  on  application  to  him  for  payment,  answered  that 
the  bill  had  been  altered  as  to  the  acceptance  by  being  made  payable  at  a 
particular  place ;  that  he  never  made  it  payable  there,  nor  elsewhere  than 
at  his  own  house,  and  that  he  should  take  such  steps  as  the  law  would 
authorize  on  the  subject ;  that  he  had  been  prepared  for  payment,  and  the 
party  might  have  the  money  by  calling  at  his  house :  Held,  that  this  letter 
was  no  acknowledgment  of  a  subsisting  debt,  so  as  to  support  a  count  on 
an  account  stated. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange  for  402.,  not  stated  to  be  made  payable  at  any  particular 
place.  There  was  also  a  count  on  an  account  stated.  Plea  to  the 
first  count,  that  the  defendant  did  not  accept  the  said  bill  of 
exchange  in  the  declaration  mentioned,  in  manner  and  form,  &c. ;  to 
the  second  count,  non  assumpsit.  At  the  trial  before  Alderson,  B., 
at  the  Middlesex  sittings  in  this  Term,  the  drawer  of  the  bill  was 
called  as  a  witness  for  the  defendant,  and  proved  that  the  bill, 
having  been  in  the  first  instance  accepted  generally,  was  subse- 
quently altered  by  him  (the  drawer)  by  the  addition  of  the  words 
**  payable  at  Williams  &  Co.,  bankers."  The  bill,  on  being  pre- 
sented at  Williams  &  Co.'s,  was  not  paid ;  and  it  was  proved  that 
on  notice  being  given  to  the  defendant  of  the  dishonour,  and 
application  made  to  him  for  payment  of  the  bill,  an  answer  in  the 
following  terms  was  received  from  his  attorney : 

"  Sir, — Mr.  Baker,  of  Bulbrook,  has  placed  in  my  hands  your 
letter  relative  to  the  dishonour  of  his  bill  for  40Z. :  he  never  made 
that  bill  payable  at  Williams  &  Go.'s,  nor  any  other  place  in  town, 
but  refused  to  pay  it  except  at  his  own  house.  The  bill  must 
therefore  have  been  altered  as  to  the  acceptance,  and  he  will  take 
such  steps  as  the  law  will  authorize  on  the  subject.  He  has  been 
prepared  for  payment,  and  the  party  may  have  his  money  by  calling 
at  Bulbrook." 

No  application  for  the  money  to  the  defendant  at  Bulbrook  was 
proved.    The  jury  found  that  the  alteration  was  made  without  the 

(1)  See  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  64  (2).— R.  C. 
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Foss  Piatt  now  moved  accordingly : 

r. 

Racink.  The  question  in  this  case  depends  on  the  construction  of  the 

Land  Tax  Act,  38  Geo.  III.  c.  5,  s.  17,  which  enacts,  that,  on 
making  a  distress  for  arrears  of  land-tax,  it  shall  be  lawful  for  the 
collectors  "  to  break  open,  in  the  day  time,  any  house,  and,  upon 
warrant  under  the  hands  and  seals  of  any  two  or  more  of  the 
commissioners,  any  chest,  trunk,  box,  or  other  thing  where  any 
such  goods  are,  calling  to  their  assistance  the  constable,  tything- 
man,  or  headborough,  within  the  counties^  ridings,  cities,  towns,  or 
places,  where  any  refusal  or  neglect  shall  be  made : "  and  the 
question  is,  whether  this  last  provision  is  to  be  confined  to  the  case 
of  breaking  open  a  chest,  &c.  within  the  house,  or  to  be  extended 
also  to  the  case  of  breaking  open  a  house,  so  as  to  render  it  neces- 
sary in  either  case  to  have  the  presence  of  a  constable.  If  it  be 
construed  in  the  latter  sense,  the  rest  of  the  section  would  go  to 
show  that  a  distress  cannot  ever  be  made  without  a  constable  being 
present. 

Lord  Abinobr,  C.  B.  : 

The  clause  is  certainly  ambiguous,  but  I  think  the  latter  words 
override  the  whole  of  it.  Or  if  the  words  *'  and  upon  warrant,  &c., 
any  chest,  &c.,  where  any  such  goods  are,"  be  placed  within  a 
parenthesis,  it  seems  as  if  the  party  is  authorized  by  his  general 
[  ♦421  ]  *warrant  to  break  open  any  house,  calling  to  his  assistance  the 
constable  or  headborough,  in  order  to  keep  the  peace,  but  requires  a 
special  warrant  to  break  open  any  chest,  &c.,  in  which  the  goods  are. 

Parke,  B.  : 

I  also  think  that  the  latter  words  override  the  whole  clause. 

There  is  more  reason  for  requiring  the  presence  of  a  constable  when 

the  house  is  broken  open,  than  in  the  other  case. 

Rule  refused. 

» . 


1838.       ELIZABETH  BAEKEE,  WILLIAM  BEUTON  WEOTH, 

KrrA.  of 
Pleat, 

[421] 


E^cKof  AND  ANNA   MAEIA,  his  Wife,  v.  GREENWOOD 

Pleat,  . 

AND  Another. 


(4  Meeson  &  Welsby,  421—432 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  6.) 

A  testator  devised  lands  to  his  wife  E.  B.,  his  daughter  A.  W.,  and  W. 
B.  W.  her  husband,  and  their  heirs,  to  hold  to  them  and  their  heirs,  on 
trust,  to  permit  and  suffer  his  said  wife  E.  B.  to  receive  and  take  all  the 
net  rents  and  profits  during  her  life  to  her  own  use,  subject  to  a  rent-chai^ 
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of  100/.,  payable  to  his  said  daughter  A.  W.  under  her  marriage  settlement;       Barker 
and  from  and  after  the  decease  of  his  said  wife,  upon  further  trust  to  per-  ^'• 

mit  and  suffer  the  said  A.  W.  to  receive  and  take  all  the  net  rents  and  C^RBBNWooD. 
profits  to  her  sole  and  separate  use  for  life,  independent  of  her  husband ; 
and  from  and  after  her  decease,  upon  further  trust,  to  permit  and  suffer  the 
said  W.  B.  W.  to  receive  and  take  all  the  net  rents  and  profits  to  his  own 
use  for  his  life ;  with  remainder  to  their  children  in  tail.  A  power  of  sale 
was  given  to  the  trustees,  which  required  the  purchase-money  to  be  invested 
in  the  funds  in  their  names :  and  after  the  decease  of  the  wife,  a  power  of 
appointment  of  new  trustees  was  given  to  A.  W.  and  W.  B.  W.,  or  the 
survivor  of  them :  Held,  that  the  trustees  took  the  legal  estate  immediately 
on  the  death  of  the  testator. 

Debt  for  the  use  and  occupation  of  a  farm  situate  at  Hurst,  in 
the  county  of  Berks.  Pleas,  1st,  iiunqiuim  indMtati ;  2ndly,  pay- 
ment ;  Srdly,  a  set-off;  4thly,  that  the  defendants  were  chargeable 
only  as  executors  of  Charles  Greenwood,  and  alleging  a  set-off  for 
money  due  to  them  as  executors.  The  replications  took  issue  on 
three  several  pleas. 

At  the  trial  before  Patteson,  J.,  at  the  last  Berkshire  Assizes,  it 
appeared  that  the  plaintiffs  sued  as  devisees  in  trust  under  the  will 
of  the  Rev.  Francis  Barker,  who  died  in  1830.  The  will  contained 
the  following  devise :  "  I  give  and  devise  unto  my  wife,  Elizabeth 
Barker,  my  daughter,  Anna  Maria  Wroth,  wife  of  the  Rev.  William 
Bruton  Wroth,  of  Eddlesborough,  in  the  county  of  Bucks,  clerk, 
and  the  said  W.  B.  Wroth,  and  their  iieirs,  all  and  every  my 
messuages,  cottages,  closes,  farms,  lands,  grounds,  hereditaments, 
and  premises  whatsoever,  situate  in  Hurst,  *in  the  county  of  Berks,  [  *422  ] 
and  elsewhere  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
with  their  and  every  of  their  rights,  members,  and  appurtenances, 
to  hold  to  them  my  said  wife,  Elizabeth  Barker,  my  said  daughter, 
Anna  Maria  Wroth,  and  the  said  William  Bruton  Wroth,  and  the 
survivors  or  survivor  of  them,  and  the  heirs  of  the  survivor ;  on 
trust  to  permit  and  suffer  my  said  wife,  Elizabeth  Barker,  to  receive 
and  take  all  the  net  rents  and  profits  of  my  said  devised  real 
estate,  during  the  term  of  her  natural  life,  to  and  for  her  own  use 
and  benefit,  subject,  nevertheless,  and  without  prejudice  to  a  certain 
rent-charge  or  annual  payment  of  lOOZ.  to  my  said  daughter,  Anna 
Maria  Wroth,  out  of  my  said  real  estate,  or  some  part  thereof, 
under  and  by  virtue  of  the  settlement  made  on  her  marriage ;  and 
from  and  after  the  decease  of  my  said  wife,  upon  further  trust  to 
permit  and  suffer  my  said  daughter,  Anna  Maria  Wroth,  to  receive 
and  take  all  the  net  rents  and  profits  of  my  said  real  estate  for  and 
during  the  term  of  her  natural  life,  to  and  for  her  own  sole,  separate, 
personal,  and  peculiar  use  and  benefit,  independent  of  her  present 
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Barker  or  any  future  husband ;  and  from  and  after  the  decease  of  my  said 
Greenwood.  ^^^^  &Q<1  ^Y  ^^^^  daughter,  upon  further  trust  to  permit  and  suffer 
the  said  William  Bruton  Wroth  to  receive  and  take  all  the  net 
rents  and  profits,  &c.  for  and  during  the  term  of  his  natural  life,  to 
and  for  his  own  use  and  benefit ;  and  from  and  after  the  decease  of 
the  survivor  of  them  my  said  wife,  my  said  daughter,  and  the  said 
William  Bruton  Wroth,  I  do  give  and  devise,  &c.,  unto  and  equally 
amongst  all  and  every  the  child  or  children  of  the  body  of  my  said 
daughter,  Anna  Maria  Wroth,  by  the  said  William  Bruton  Wroth 
begotten  or  to  be  begotten,  as  shall  be  living  at  the  time  of  the 
decease  of  the  survivor  of  them,  my  said  wife,  my  said  daughter, 
and  the  said  William  Bruton  Wroth,  and  the  lawful  issue  of  any  of 
the  said  children  of  my  said  daughter  as  shall  be  then  dead,  in 

[  *423  ]  equal  proportions,  share  and  share  alike,  such  issue  ^nevertheless 
standing  in  the  place  of  and  taking  only  the  part  or  share  which 
his,  her  or  their  deceased  parent  or  parents  would  have  had  or  been 
entitled  to  if  they  were  living.  There  was  then  a  power  of  sale 
given  to  the  trustees,  which  required  the  purchase-money  to  be 
invested  in  the  funds,  in  their  names;  and  also  the  following 
proviso  for  the  appointment  of  new  trustees :  "  Provided  also,  and 
I  do  hereby  declare  my  will  and  meaning  to  be,  that  from  and  after 
the  decease  of  my  said  wife,  it  shall  and  may  be  lawful  to  and  for 
my  said  daughter,  Anna  Maria  Wroth,  and  the  said  W.  B.  Wroth, 
or  the  survivor  of  them,  by  any  deed  or  writing  to  be  by  them,  him, 
or  her,  respectively  duly  signed,  sealed,  and  delivered  in  the  presence 
of,  and  to  be  attested  by,  two  or  more  credible  witnesses,  to  nominate 
and  appoint  one  or  two  fit  and  proper  person  or  persons  to  be  a 
trustee  or  trustees  for  the  purposes  of  this  my  will." 

It  was  contended  for  the  defendants,  that  upon  the  proper 
construction  of  the  will,  the  legal  estate  was  executed  in  Mrs. 
Barker  during  her  life,  and  that  she  ought  therefore  to  have  sued 
alone.  The  learned  Judge  reserved  the  point,  and  a  verdict  was 
given  for  the  plaintiffs,  damages  256Z.  Ss.  8(2.,  with  leave  to  the 
defendants  to  move  to  enter  a  nonsuit. 

Tyrwhitt  having  obtained  a  rule  nisi  accordingly,  citing 
Broughton  v.  Langley{i),  Doe  d.  Leicester  v.  Biggs  (2),  Doe  d. 
Greatrex  v.  Homfray  (3),  and  Bridges  v.  Wotten  (4), 

(1)  2  Ld.  Bay.  873.  1  N.  &  P.  401). 

(2)  11  R.  R.  533  (2  Taunt.  109).  (4)  1  V.  &  B.  137. 

(3)  45  B.  B.  466  (6  Ad.  &  El.  206; 
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Lvdlow,  Serit.,  and  LumUy  showed  cause.     *     *     ♦  babkkb 

V, 

Orb  BN  WOOD. 
Maule,  Tyrwhitt,  and  BroSy  in  support  of  the  rule.     *     *     *  [  426  ] 

Parke,  B.  :  [  429  ] 

It  appears  to  me,  that  when  the  terms  of  this  will  are  carefully 
considered,  there  is  no  difficulty  in  coming  to  a  decision  on  the 
case.  The  question  is,  whether  the  legal  estate  in  the  lands  devised 
vested  in  the  first  instance  in  the  three  plaintiffs,  as  trustees,  or 
whether,  during  the  life  of  the  widow,  it  vested  in  her  by  operation 
of  the  Statute  of  Uses.  The  learned  Judge  who  tried  the  cause  was 
of  opinion  that  it  vested  in  the  trustees,  and  therefore  that  they 
were  the  proper  plaintiffs  on  the  record.  The  case  has  now  been 
very  ably  and  elaborately  argued,  and  we  quite  agree  with  him  in 
the  conclusion  to  which  he  came.  There  is  no  doubt  that  the 
general  rule  of  law  is,  that  wherever  there  is  a  limitation  to  trustees, 
although  with  words  of  inheritance,  the  trustees  are  to  take  only  so 
much  of  the  legal  estate  as  the  purposes  of  the  trust. require.  The 
question  here  is,  therefore,  whether  it  is  requisite,  in  order  to  carry 
into  effect  the  trusts  of  the  will,  that  the  trustees  should  take  the 
legal  estate  during  the  life  of  the  widow.  It  is  now  clearly  settled, 
that  where  an  estate  is  limited  to  trustees,  and  the  words  used  are, 
''in  trust  to  pay  to"  a  specified  person  the  rents  and  profits  of  the 
land,  there  the  trustees  take  the  legal  estate ;  because  they  must 
receive,  before  they  can  make  the  required  payments :  but  where 
the  words  are,  "  in  trust  to  permit  and  suffer  A.  B.  to  take  the 
rents  and  profits,"  there  the  use  is  divested  out  of  them,  and 
executed  in  the  party,  the  purposes  of  the  trust  not  requiring  that 
the  legal  estate  should  remain  in  them.  That  is  clearly  the  settled 
law,  and  has  so  long  been  so,  that  it  is  not  now  open  to  inquire 
whether  it  was  rightly  established  or  not.  It  is  also  equally  clear 
and  settled,  that  if  the  testator  distinctly  expresses  his  meaning  to 
be,  that  the  trustees  are  to  interfere  in  the  execution  of  the  trusts, 
and  certain  duties  are  cast  upon  them — if  he  order,  for  example, 
that  they  shall  receive  the  rents,  &c. — there  they  take  the  legal 
estate,  whatever  words  may  be  used :  and  the  case  of  Gregory  *v.  [  •430  ] 
Henderson  (i)  shows  that  very  slight  circumstances  of  this  nature 
are  sufficient  for  this  purpose.  There  there  was  a  devise  to  trustees, 
to  permit  and  suffer  the  testator's  widow  to  receive  and  take  all  the 
rents  and  profits,  and  it  was  declared  that  her  receipts  for  the  rents, 

(1)  14  E.  R.  665  (4  Taunt.  772). 
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Barker  with  the  approbation  of  the  trustees,  should  be  good  and  valid ;  and 
Orbbnwood.  the  Court  held  that  the  legal  estate  remained  in  them,  on  the 
ground  that  there  was  some  duty  for  them  to  perform.  In  this 
case,  the  trust  is  not  to  permit  and  suffer  the  widow  to  receive  the 
rents  and  profits,  but  to  permit  her  to  receive  the  net  rents  and 
profits ;  and  the  question  is,  whether  any  and  what  meaning  is  to 
be  given  to  the  word  "  net "  ?  It  has  been  ingeniously  argued  by 
Mr.  Tyru'hitt,  that  it  was  used  by  the  testator  with  reference  to  a 
charge  on  the  estate  which  had  been  created  in  favour  of  his 
daughter  for  her  life,  by  her  marriage  settlement;  and  that  the 
meaning  of  the  clause  was,  that  Mrs.  Barker  should  receive  all  the 
rents  and  profits,  paying  out  of  them  the  money  secured  by  this 
charge.  The  context  of  the  will,  however,  if  it  be  carefully  looked 
at,  will  hardly  admit  of  this  construction.  The  clause  itself  says 
that  the  widow  is  to  take  the  net  rents,  subject  nevertheless  to  the 
rent-charge  of  lOOZ.  a-year  to  the  daughter,  showing  thereby  that  the 
term  "net"  was  used  without  reference  to  the  charge  subsequently 
mentioned.  Again,  the  next  clause  says  that  the  daughter  is  to 
receive  the  net  rents  for  her  sole  and  separate  use  for  life:  and 
although  that  clause  does  not  necessarily  militate  with  the  construc- 
tion contended  for  by  the  defendant's  Counsel,  still  that  is  not  its 
most  natural  construction.  But  then  the  further  trust  is,  from 
and  after  the  decease  of  Mrs.  Barker  and  Mrs.  Wroth,  to  permit 
and  suffer  the  husband  of  the  latter  to  receive  and  take  the  net 
rents  and  profits ;  and  inasmuch  as  the  rent  charge  would  then  be 
[  '^si  ]  extinguished  and  at  an  end,  it  *is  clear  that  the  testator  could  not 
there  have  used  the  word  ''net"  with  reference  to  that  charge. 
That  application  of  the  word,  therefore,  being  excluded,  I  do 
not  know  what  meaning  it  can  have,  unless  we  understand  it  as 
contradistinguished  from  gross ;  that  the  trustees  are  to  receive  the 
gross  rents,  and  after  paying  out  of  them  the  land-tax,  and  any 
other  charges  on  the  estate,  to  hand  over  the  net  rents  to  the  tenant 
for  life ;  and  for  this  purpose  the  legal  estate  must  remain  in  them 
during  her  life ;  and  it  is  clear  that,  for  the  purposes  of  the  will, 
they  will  continue  to  have  it  after  her  death.  Besides,  the  con- 
struction which  we  are  now  putting  upon  the  will,  will  best  secure 
the  objects  which  the  testator  had  in  view,  since  it  will  prevent  the 
possibility  of  the  contingent  remainders  being  destroyed ;  although 
I  do  not  wish  to  rest  the  case  upon  this  ground,  no  case  having 
been  shown  in  which  the  Courts  have  construed  persons  to  be 
trustees  for  the  purpose  of  preserving  contingent  remainders,  in 
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the  absence  of  any  words  by  which  the  testator  has  expressed  that  Bakkbr 
it  was  with  that  intention  he  appointed  them.  Some  stress  has  gbeenwood. 
been  laid  upon  the  power  given  to  Mr.  and  Mrs.  Wroth  to  appoint 
new  trustees  **  from  and  after  the  death  of  Mrs.  Barker,"  as  tending 
to  show  that  the  trustees  were  not  to  interfere  at  all  until  that 
period :  we  rather  think,  however,  that  the  testator  merely  contem- 
plated the  probability  of  her  death  before  that  of  the  other  trustees, 
whereby  a  deficiency  would  be  caused  in  their  numbers,  and  there- 
fore gave  the  survivors  the  power  to  supply  the  vacancy  thus 
occasioned.  On  the  whole,  therefore,  it  appears  to  me  that,  in 
order  to  carry  the  objects  of  this  will  into  effect,  the  trustees 
took  the  legal  estate  immediately  on  the  death  of  the  testator, 
and  therefore  that  this  action  has  been  rightly  brought  in  their 
names. 

Aldebson,  B.  : 

I  am  of  the  same  opinion,  and  will  only  add,  that  this  decision 
conforms  with  the  principle  recognised  *and  acted  on  in  White  v.  [  *4S2  ] 
Parker  (i),  where  a  similar  effect  was  given  to  the  word  **  clear" 
as  we  give  to  the  word  **net"  in  the  present  case;  although, 
undoubtedly,  that  was  a  stronger  case  than  the  present,  since 
there  the  trustees  had  distinct  duties  to  perform. 

Gurnet,  B.,  concurred. 

Rule  discharged. 


DUCKWORTH  v.   HARRISON  (2).  isss. 

(4  Meeson  &  Welsby,  432—445 ;  S.  0.  1  H.  &  H.  349  ;  8  L.  J.  (N.  S.)  Ex.  41 ;        Exeh.  of 

2  Jur.  1090 ;  7  Dowl.  P.  0.  71.)  PU^ojf, 

r  432  1 
Where  an  action  of  debt,  in  which  the  defendant  had  pleaded  the  general         ^        -* 

issue  and  a  set-off,  was,  by  consent,  referred  to  arbitration,  "  the  costs  of 
the  reference  and  award  to  abide  the  event,"  and  the  arbitrators  found  that 
the  plaintiff  was  not  entitled  to  recover  in  the  action,  and  had  not  any 
cause  of  action  against  the  defendant,  but  said  nothing  as  to  the  set-off : 
Held,  that  the  award  was  final,  and  that  the  defendant  was  entitled  to  main- 
tain an  action  for  the  costs  of  the  reference  and  award. 

Assumpsit.  The  declaration  stated,  that  before  the  making  of 
the  agreement  and  promise  thereinafter  mentioned,  a  certain  action 
had  been  brought  and  was  then  pending  in  the  Court  of  Common 
Pleas  at  Lancaster,  wherein  the  now  defendant  was  plaintiff,  and 

(1)  41  R.  E.  636  (1  Bing.  N.  C.  573).      C.  B.  in  BourJce  v.  Lloyd  (1842)  10  M. 

(2)  Explained  by  Lord    Abingee,      &  W.  550,  552.— E.  C. 
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DuoKwoBTu  the  now  plaintiff  was  defendant ;  and  thereupon  heretofore,  to  wit, 
Harrison,  on  the  27th  May,  1886,  by  a  certain  agreement  made  by  and 
between  the  now  plaintiff  and  the  now  defendant,  they  did  agree  to 
leave  the  said  action  to  the  arbitration  and  award  of  John  Berry, 
William  Bowman,  and  Harwood  Banner,  and  to  perform,  fulfil,  and 
keep  the  award,  order,  and  determination  of  the  said  John  Berry, 
Wm.  Bowman,  and  Harwood  Banner,  or  any  two  of  them,  of  and 
concerning  the  said  premises,  so  as  such  award,  order,  and  deter- 
mination should  be  made  in  writing  and  signed  by  the  said 
arbitrators  or  any  two  of  them,  on  or  before  the  81st  of  December, 
1886,  or  on  or  before  such  other  day  as  the  said  arbitrators  or  any 
two  of  them  should  by  writing  under  their  hands  for  that  purpose 
appoint;  and  it  was  by  the  said  agreement  agreed  that  the  said 
parties  to  the  said  agreement  and  their  respective  witnesses  should 
be  examined  by  the  said  arbitrators  or  any  two  of  them,  upon  oath 
if  required ;  and  that  the  said  arbitrators  or  any  two  of  them  should 
be  at  liberty  to  require  the  production  of  and  to  examine  and  inspect 
all  contracts,  agreements,  accounts,  writings,  books,  letters,  papers, 
[  ♦433  ]  documents,  and  *evidences  whatsoever,  in  the  possession  or  power 
of  either  of  the  said  parties  thereto,  touching  or  in  any  way  relating 
to  the  matters  in  difference :  and  it  was  thereby  agreed  that  the 
costs  of  the  said  reference  and  award  should  abide  the  event  of  the 
award.  And  thereupon  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  in  consideration  of  the  premises,  and  that  the  now 
plaintiff,  at  the  now  defendant's  request,  had  then  promised  the 
said  defendant  to  perform  the  said  agreement  and  said  award  in  all 
things  on  plaintiff's  part  to  be  performed;  the  defendant  then 
promised  the  plaintiff  to  perform  the  same  in  all  things  on  defen- 
dant's part  to  be  performed.  And  the  plaintiff  saith,  that  afterwards, 
and  before  the  said  81st  day  of  December,  1886,  to  wit,  on  the  18th 
of  June,  1886,  the  said  John  Berry,  William  Bowman,  and  Harwood 
Banner,  having  taken  upon  themselves  the  burden  of  the  said 
reference,  did  make  and  publish  their  award,  order,  and  determina- 
tion, in  writing,  of  and  concerning  the  said  matters  in  difference  so 
referred  as  aforesaid,  and  did  respectively  sign  the  same,  and  did 
thereby  award  and  determine  that  the  now  defendant  was  not  entitled 
to  recover  in  the  said  action  against  the  now  plaintiff,  and  that  the 
now  defendant  had  not,  at  the  time  of  conunencing  the  said  action, 
or  at  any  time  afterwards,  any  cause  of  action  against  the  now 
plaintiff;  and  the  now  plaintiff  further  saith,  that  thereby  the 
event  of  the  said  award  was  in  his  the  plaintiff's  favour :  and  the 
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plaintiflF  further  saith,  that  his  the  plaintiffs  costs  of  the  said    Duckwoktu 
reference  and  award,  to  wit,  his  costs  thereof,  which  he  bore  and     Harbison. 
paid,  and  became  liable  to  pay,  amounted  to  the  sum  of  58Z.  8«.  Qd., 
and  that  a  certain  sum,  to  wit,  the  sum  last  aforesaid,  was  after- 
wards, to  wit,  on  the  3rd  of  August,  1886,  by  the  said  Court  of 
Common  Pleas,  at  Lancaster,  taxed  and  allowed  to  the  now  plaintiff 
for  his  said  costs  pursuant  to  the  said  award :  of  all  which  the 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  before  the  commencement  *of  this  suit,  had  notice,  and  was       C  ^^^^  ^ 
then  requested  by  the  plaintiff  to  pay  him  the  said  costs ;  yet  he 
hath  disregarded  his  promise,  and  hath  not  paid  any  part  of  any  of 
the  said  costs ;  but  the  same,  to  wit,  the  said  sum  of  582.  Ss.  O^i., 
are  still  due. 

To  this  declaration  the  defendant  pleaded,  thirdly,  that  the  said 
sum  in  the  declaration  in  that  behalf  mentioned  never  was,  nor 
was  any  other  sum  ever  taxed  or  allowed  to  the  said  plaintiff  by 
the  said  Court  of  Common  Pleas  at  Lancaster,  for  his  the  said 
plaintiff's  costs  of  the  said  reference  and  award,  in  manner  and 
form  as  the  said  plaintiff  hath  in  his  said  declaration  in  that  behalf 
above  alleged ;  concluding  to  the  country,  &c. 

The  defendant  also  pleaded,  fourthly,  that  the  said  action  in  the 
Court  of  Common  Pleas  at  Lancaster,  in  the  declaration  and  agree- 
ment of  reference  mentioned,  was  a  certain  action  in  which  certain 
issues  thereinafter  mentioned  had,  before  the  making  of  the  said 
agreement  of  reference,  been  therein  joined  between  the  said  plaintiff 
and  the  said  defendant,  and  which  said  issues,  before  and  at  the 
time  of  making  the  said  agreement  of  reference,  stood  for  trial  by  a 
jury  of  the  county.  The  plea  then  set  forth  the  declaration  in  hcec 
verba,  which  was  in  debt  by  the  now  defendant  against  the  now 
plaintiff,  to  recover  the  sum  of  250^.,  for  money  paid,  money  lent, 
and  upon  an  account  stated.  It  then  stated,  that  the  pleas  to  the 
action  were  nunquam  indebitatus  modo  etfcyrmdj  and  a  set-off  of  300/. 
for  money  found  to  be  due  from  the  plaintiff  to  the  defendant  upon 
an  account  stated  between  them :  it  then  set  forth  the  replication, 
which  took  issue  on  the  first  plea,  and  to  the  second,  replied  that 
the  plaintiff  was  not  indebted  wodo  etfonnCt,  on  which  the  rejoinder 
took  issue.  The  plea  then  proceeded  as  follows :  **  And  the  now 
defendant  further  says,  that  he  had  as  aforesaid  pleaded  and 
rejoined,  and  that  the  said  issues  had  been  joined  as  aforesaid  in 
the  said  action  in  the  said  Court  of  Common  Pleas  at  *Lancaster,  [  ♦435  ] 
before  the  making  the  said  agreement  of  reference,  and  that  the 
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Duckworth  said  issues  were  matters  by  the  said  agreement  of  reference  referred, 
Habb'ison.  and  were  matters  to  be  decided  and  awarded  upon  by  the  said 
arbitrators  under  the  said  submission,  and  were  matters  in  di£Ference 
submitted  to  the  said  arbitrators :  and  the  now  defendant  further 
says,  that  the  said  award  in  the  declaration  in  this  suit  mentioned 
and  set  forth  is  the  only  award  ever  made  in,  or  of  and  concerning 
the  premises  above  referred,  or  any  of  them,  and  that  there  never 
was  any  other  award  ever  made  of  or  concerning  the  premises ;  and 
that  the  said  arbitrators  did  not,  nor  did  any  two  of  them,  ever 
decide  or  arbitrate,  or  in  any  manner  adjudicate  or  award,  on  the 
said  issues  or  either  of  them,  save  and  except  as  in  the  said  declara- 
tion in  this  cause  in  that  behalf  mentioned,  which  said  declaration 
states  and  sets  forth  the  whole  of  the  material  and  operative  part 
of  the  said  award,  which  is  not  in  anywise  affected,  altered,  or 
varied  by  any  other  part  thereof.  By  means  of  which  said  several 
premises  in  this  plea  mentioned,  the  said  award  in  the  declaration 
mentioned  was  and  is  uncertain  and  not  final,  and  was  and  is 
wholly  void,  &c.    Verification. 

The  plaintiff  replied  to  the  last  plea,  that  the  said  issues  in  the 
last  plea  mentioned  were  not,  nor  was  either  of  them,  matters  or 
matter  by  the  said  agreement  of  reference  referred,  or  to  be  decided 
or  awarded  upon  by,  or  submitted  to  the  said  arbitrators,  except  or 
otherwise  than  by  the  said  reference  of  the  said  action  in  the 
declaration  mentioned.  And  the  plaintiff  saith,  that  the  said 
arbitrators  were  not,  nor  were  nor  was  any  two  or  any  one  of  them, 
at  any  time  during  the  said  reference,  required  or  requested  by  the 
now  defendant  to  decide,  arbitrate,  adjudicate,  or  award  specifically 
on  the  said  issues  in  the  said  plea  mentioned,  or  either  of  them. 
Verification. 

To  the  third  plea  the  plaintiff  demurred,  assigning  for  causes, 
[  *4S6  ]  that  it  traverses  the  averment  in  the  declaration,  of  ^the  taxing 
and  allowing  of  the  plaintiff's  costs  of  the  said  reference  and  award, 
which  is  an  immaterial  allegation,  and  the  plea  therefore  contains 
no  defence  to  the  action;  that  the  declaration  avers  that  the 
plaintiff  incurred  and  paid  and  became  liable  to  pay  certain  costs 
of  the  reference  and  award,  of  which  the  defendant  had  notice,  and 
his  plea  ought  to  have  put  some  of  those  matters  in  issue ;  that 
even  if  any  taxation  of  those  costs  were  necessary,  it  was  the  defen- 
dant's duty  to  have  procured  such  taxation,  and  he  cannot  take 
advantage  of  his  own  default,  which,  by  his  third  plea,  he  attempts 
to  do;   and   for   that  the  said   third  plea   contains  new  matter, 
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and   should  have   concluded  with  a  verification,  and  not  to  the    Duckworth 
country.  Hamison. 

The  defendant  joined  in  demurrer,  and  demurred  also  to  the 
replication  to  the  fourth  plea,  assigning  for  causes,  "  that  it  does 
not  contain  any  answer  to  that  plea,  and  neither  traverses  nor 
confesses  and  avoids  it;  and  that  the  same  is  argumentative, 
hypothetical,  and  uncertain ;  and  that  it  does  not  distinctly  appear 
by  it  whether  the  plaintiff  means  to  assert  that  the  issues  were 
matters  referred  by  the  agreement  of  reference  or  not ;  and  that  if 
it  means  that  the  issues  were  not  matters  referred  as  stated  in  the 
fourth  plea,  the  allegation  in  that  plea  that  they  were  so  referred 
should  have  been  traversed,  and  that  in  such  case  the  replication 
should  have  concluded  to  the  country ;  and  that  if  it  be  meant  that 
the  issues  were  matters  so  referred,  that  the  plaintiff  hath  not  in 
anywise  answered  the  plea,  and  that  it  was  quite  immaterial  whether 
the  arbitrators  were  or  were  not  requested  to  make  any  award  con- 
cerning the  said  issues ;  and  for  that  it  does  not  appear  that  the 
arbitrators  were  only  to  decide  on  the  same  issues,  if  they  were 
required  so  to  do ;  that  it  appears  on  the  plea,  and  is  confessed  by 
the  replication,  that  they  were  bound  so  to  decide  whether  they 
were  requested  or  not;  that  the  replication  is  double,  in  stating 
two  distinct  matters  of  defence,  viz.  one  that  the  issues  were  not 
matters  *referred,  and  the  other,  that  there  was  no  such  request  as  [  *437  ] 
therein  mentioned." 

Joinder  in  demurrer. 

W.  H.  Watson,  for  the  plaintiff.     ♦     *     * 

Crompton,  contra.     ♦     ♦     *  [  439  ] 

Watson f  in  reply..    *     *     *  [  4*3  ] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by  [  445  ] 

Lord  Abinger,  C.  B.  : 

The  question  in  this  case  turns  upon  the  construction  to  be  put 
upon  a  rule  of  reference  to  arbitration,  by  which  a  cause  was 
referred,  and  the  costs  of  the  reference  and  award  were  to  abide 
the  event  of  the  award.  The  action  was  brought  to  recover  those 
costs,  and  the  pleadings  raised  the  question  whether  the  award  was 
final,  and  could  be  sustained.  It  appeared  that  the  defendant  had 
pleaded  two  pleas,  the  general  issue  and  a  set-off;  and  it  was  said, 
that  as  the  arbitrator  had  found  merely  that  the  plaintiff  had  no 
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Duckworth  cause  of  action,  and  had  not  decided  upon  each  of  the  issues 
Harbison,  specifically,  he  had  not  in  fact  determined  the  action.  The  Court 
at  first  entertained  some  doubts  upon  this  objection,  but  they  have 
finally  come  to  the  conclusion,  that  if  the  parties  had  intended  that 
the  arbitrator  should  award  distinctly  upon  each  issue  in  the  action, 
they  ought  to  have  stated  it.  The  arbitrator  has  decided  the 
action,  by  saying  that  the  plaintiff  was  not  entitled  to  recover ;  and 
we  think  that  the  words  "event  of  the  award"  must  mean  the 
event  as  to  the  action  itself,  and  do  not  mean  the  event  as  to  the 
determination  of  the  particular  issues,  which  therefore  become 
immaterial.     On  this  ground  our  judgment  will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


1838. 

Exch.  of 
Pleas. 

[446] 


BOYDELL   V.  JONES. 

(4  Meeson  &  Welsby,  446—450 ;  S.  C.  1  H.  &  H.  408 ;  7  DowL  P.  C.  210.) 

Declaration  in  libel  stated  that  the  plaintiff  was  an  attorney,  and  that 
certain  orders  had  been  made  by  the  Court  of  Queen's  Bench,  for  setting 
aside  proceedings  with  costs,  in  an  action  in  which  the  plaintiff  was  the 
attorney  of  the  then  defendant,  and  the  defendant  was  the  attorney  of  the 
then  plaintiff,  and  that  the  costs  had  been  ascertained  and  taxed  by  one  of 
the  Masters  :  that  sharp  practice  in  the  profession  of  an  attorney  is,  and  is 
considered  to  be,  disreputable  practice,  and  discreditable  to  the  attorney 
adopting  it ;  yet  that  the  defendant,  intending  to  cause  it  to  be  believed 
that  the  plaintiff  had  been  guilty  of  such  sharp  practice  as  aforesaid  in  the 
said  action,  and  had  been  reprimanded  for  it  by  the  Master,  published  of 
him  the  following  false,  ironical,  and  libellous  matter :  **  An  Honest 
Lawyer  "  (thereby  meaning  the  plaintiff,  and  meaning  to  represent  that  he 
was  not  an  honest  lawyer)— "A  person  of  the  name  of  C.  B.,  &c.,  was 
severely  reprimanded  the  other  day  by  one  of  the  Masters  of  the  Queen's 
Bench  for  what  is  called  sharp  practice  in  his  profession  "  (meaning  and 
alluding  to  the  plaintiff's  practice  with  respect  to  the  said  orders,  and  that 
such  practice  was  sharp  practice  as  aforesaid) :  Held,  that  that  part  of  the 
statement  which  imputed  to  the  plaintiff  sharp  practice,  was  sufficiently 
explained  by  the  introductory  matter  to  show  that  it  was  libellous. 

Semhl€f  also,  that  the  allegation  that  the  libel  was  ironical  was  sufficient, 
coupled  with  the  innuendo,  to  show  that  the  phrase  **  an  honest  lawyer"  was 
used  in  a  libellous  sense. 

Libel.  The  declaration  stated,  that  whereas  the  plaintiff,  for  a 
long  time  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant  as  hereinafter  mentioned,  resided  and  stDl  does 
reside  in  Devonshire  Street,  Queen  Square,  London,  and  had  been 
and  was  and  still  is  an  attorney  of  the  Court  of  our  Lady  the  Queen 
before  the  Queen  herself,  and  had  used,  exercised,  and  carried  on 
the  profession  and  business  of  an  attorney-at-law,  with  great  credit 
and  reputation ;  and  whereas  before  the  time  of  the  committing  of 
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the  grievances  by  the  defendant  as  hereinafter  mentioned,  certain      Boydell 
orders  had  been  made  by  one  of  the  Judges  of  the  said  Court  of  our       jonbs. 
Lady  the  Queen  before  the  Queen  herself,  for  setting  aside  with 
costs  certain  proceedings  in  a  certain  action  then  pending  in  the 
said  last-mentioned  Court,  in  which  action  the  now  defendant  was 
the  attorney  of  the  then  plaintiff,  and  the  now  plaintiff  was  the 
attorney  of  the  then  defendant ;  and  before  the  time  of  the  com- 
mitting of  the  grievances  by  the  now  defendant  as  hereinafter 
mentioned,  the  said  costs  had  been  and  were  ascertained  and  taxed 
by  one  of  the  Masters  of  the  said  Court ;  *  and  whereas  before  and 
at  the  time  of  the  committing  of  the  grievances  by  the  now  defen- 
dant as  hereinafter  mentioned,  sharp  practice  in  the  profession  of 
an  attorney  was  and  is,  *and  was  and  is  considered  to  be  and  to       [  •*47  ] 
import,  disreputable  practice,  and  practice  discreditable  to  the 
attorney  adopting  or  pursuing  the  same ;  whereof  the  now  defen- 
dant then  had  notice:  yet  the  now  defendant,  well  knowing  the 
premises,  but  contriving  and  falsely  and  maliciously  intending  to 
injure  the  now  plaintiff  in  his  good  name,  fame,  and  credit,  and 
also  in  his  said  profession  and  business  of  an  attomey-at-law,  and 
to  cause  it  to  be  suspected  and  believed  that  the  now  plaintiff  had 
been  guilty  of  such  sharp  practice  as  aforesaid  in  the  said  action, 
and  that  he  the  now  plaintiff  had  been  reprimanded  by  the  said 
Master  for  such  practice  as  aforesaid  in  the  said  action,  &c.,  here- 
tofore,  to  wit,   on   &c.,  wrongfully,   maliciously,  and  injuriously 
composed    and    published  a  certain    ironical,   false,   scandalous, 
malicious,  and  defamatory  libel  of  and  concerning  the  now  plaintiff, 
and  of  and  concerning  him  in  the  way  of  and  in  respect  to  his  said 
profession  and  business  of  an  attorney-at-law,  and  of  and  concern- 
ing the  said  action,  and  of  and  concerning  the  practice  of  the  now 
plaintiff  as  such  attorney  with  respect  to  the  aforesaid  orders,  then 
wrongfully  supposed  by  the  now  defendant  to  be  such  sharp  practice  as 
aforesaid,  and  of  and  concerning  the  said  Master,  containing  therein 
the  ironical,  false,  &c.,  matter  following,  of  and  concerning  the  now 
plaintiff,  &c.  &c.,  (that  is  to  say),  "An  honest   lawyer,  (thereby 
meaning  the  now  plaintiff,  and  intending  to  represent  that  he  was 
not  an  honest  lawyer).     A  person  of  the  name  of  Charles  Boydell 
(meaning  the  now  plaintiff),  an  attorney  in   Devonshire  Street, 
Queen  Square,  was  severely  reprimanded  by  one  of  the  Masters  of 
the  Queen's  Bench  (meaning  the  aforesaid  Master)  the  other  day, 
for  what  is  called  sharp  practice  in  his  profession,"  (meaning  and 
alluding  to  the  now  plaintiff's  practice  with  respect  to  the  aforesaid 
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orders  in  the  said  action,  and  that  such  practice  had  been  and  \Fas 
sharp  practice  as  aforesaid).     By  means  of  which,  &c. 

[The  questions  argued  were  (inter  alia)  whether  the  declaration 
showed  a  good  cause  of  action.  Upon  this  question,  after  hearing 
argument  for  the  defendant,  judgment  was  given  as  follows]  : 

Parke,  B.  : 

Suppose  he  had  ceased  to  practise  as  an  attorney — this  is  not  an 
action  for  words  but  for  a  libel.  This  is  a  libel  on  him  as  a  man. 
Suppose  he  had  retired  from  the  profession,  and  taken  his  name  off 
the  roll,  to  write  of  him  that  whilst  he  was  an  attorney,  he  had 
been  guilty  of  sharp  practice,  would  be  a  libel  upon  him.  With 
respect  to  the  other  point,  I  think  it  was  a  sufficient  prefatory 
averment,  that  the  libel  was  ironical.     *     *     *  . 


The  rest  of  the  Court  concurred. 


Judgmen  t  for  th e  plain  tiff. 


1838. 

Exch.  of 
Pleas, 

[4541 


SMITH   AND    Others,  Survivors  of  Samuel   Smith    and 
George  Smith,  Deceased,  v.  ELIZABETH  WINTER. 

(4  Meeson  &  Welsby,  454—467  ;  S.  C.  8  L.  J.  (N.  R.)  Ex.  34.) 

A  retired  partner  may  give  authority  by  parol  to  a  continuing  partner 
to  indorse  bills  in  the  partnership  name,  after  the  dissolution  of  the 
partnership  (1). 

And  where  the  retired  partner  stated  that  he  left  the  assets  and  securities 
of  the  firm  in  the  hands  of  the  continuing  partner,  for  the  purpose  of  wind- 
ing up  the  concern,  and  that  he  had  no  objection  to  his  using  the  partner- 
ship name :  Held,  that  the  jury  were  justified  in  finding  that  the  continuing 
partner  had  authority  to  indorse  promissorj'  notes,  so  loft  in  his  hands,  in 
the  partnership  name. 

A.  indorsed  to  S.  &  Co.,  as  a  security  for  advances  made  to  him  by  them, 
certain  promissoiy  notes  made  by  B.  While  the  notes  were  running,  A. 
stopped  payment,  and  a  deed  was  executed  hy  him  and  several  of  his 
creditors,  and  among  them  by  S.  &  Co.,  whereby  his  affairs  were  placed  in 
the  hands  of  inspectors,  and  the  creditors,  parties  to  the  deed,  agreed  on 
certain  terms  not  to  call  for  or  compel  paj'ment  of  the  debts  due  from  him 
for  the  period  of  three  years.  After  the  execution  of  this  deed  by  A.  and 
S.  &  Co.,  and  l)efore  the  notes  became  due,  B.  signed  a  written  consent  to 
the  creditors'  signing  the  deed,  and  giving  time  to  A.,  without  prejudice  to 
their  claims  on  her,  B. :  Hold,  that  her  liability  on  the  notes  to  S.  &  Co.  was 
thereby  revived  (2). 

Assumpsit  by  the  indorsees  against  the  maker  of  three  promissory 
notes;  the  first  and  second  for  2,000i.  and  3,000/.,  dated  30th  of 


(1)  Partnership  Act,  1890,  s.  38. 

(2)  See  this  case  referred  to  on  this 


point    in    Batcatm    v.    Oosliuy    (1871) 
L.  R.  7  C.  P.  9,  14.— R.  C. 


VOL.  LI.]  1838.    EX.     4  MEE.  &  W.  454—455.  679 

April,  1831,  payable  six  months  after  date;  the  third  for  2,O0OZ.,  Smith 
dated  6th  July,  1831,  payable  three  months  after  date.  There  Winter. 
were  also  counts  for  money  lent,  money  paid,  money  had  and 
received,  interest,  and  on  an  account  stated.  The  defendant 
pleaded  non  assumpsit,  and  several  special  pleas,  of  which  one  only 
(the  ninth)  ultimately  became  material  in  the  case.  That  plea 
alleged,  that  the  defendant  made  the  notes  in  the  first  three  counts 
mentioned,  at  the  request  and  for  the  accommodation  of  one  John 
Innes,  without  any  value  or  consideration  for  paying  the  amounts 
thereof,  and  that  there  never  was  any  value  for  the  indorsements 
in  those  counts  mentioned,  of  all  which  the  plaintiffs  had  notice  at 
the  time  of  the  indorsement  to  them  ;  and  that,  before  and  at  the 
time  of  forbearance  and  giving  day  of  payment  as  thereinafter 
mentioned,  the  plaintiffs  held  the  said  notes  as  securities  for  the 
payment  of  money  by  the  said  J.  Innes,  as  principal  debtor  to 
them,  and  that  the  defendant  was  then  liable  (if  at  all  liable)  to  the 
plaintiffs  upon  the  said  notes  only  collaterally,  and  as  a  surety  for 
the  said  J.  Innes,  and  not  otherwise,  of  which  the  plaintiffs,  at  the 
time  of  such  forbearing  and  giving  day  of  payment,  had  notice: 
and  that  after  the  said  notes  were  indorsed  to  the  plaintiffs,  and 
before  the  same  or  any  of  them  had  become  due  and  payable,  and 
before  the  commencement  *of  the  suit,  to  wit,  &c.,  the  plaintiffs,  [  **5B  ] 
without  the  knowledge,  privity  and  consent,  or  authority  of  the 
defendant,  forbore  and  gave  day  of  payment  to  the  said  J.  Innes 
for  a  long  space  of  time,  to  wit,  for  a  space  of  time  which  did  not 
expire  until  twelve  months  and  upwards  after  the  said  notes  became 
due  and  payable,  of  a  large  sum  of  money,  to  wit,  the  sum  of 
17,000/.,  then  owing  from  the  said  J.  Innes  to  them  the  plaintiffs, 
and  as  collateral  security  only,  and  not  otherwise,  for  the  payment 
of  part  thereof  by  the  said  J.  Innes,  they,  the  said  plaintiffs  then, 
to  wit,  &c.,  held  the  said  notes.  Verification.  To  this  plea  the 
defendant  replied,  that  the  plaintiffs  did  not,  without  the  knowledge, 
privity,  consent,  or  authority  of  the  defendant,  forbear  and  give 
day  of  payment  to  the  said  John  Innes,  in  manner  and  form,  &c. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Trinity  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiffs,  who  composed  the  firm  of  Smith,  Payne,  and  Smiths, 
bankers  in  London,  against  the  defendant,  who  was  the  widow  and 
executrix  of  Mr.  Nathaniel  Winter,  under  the  following  circum- 
stances. Mr.  Winter,  in  his  lifetime,  and  up  to  the  month  of  May, 
1830,  carried  on  business  in  partnership  with  Mr,  John  Innes,  as 
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Smith       West  India  merchants,  under  the  firm  of  Nathaniel  Winter  &  Co. 

Winter.  From  the  1st  of  May,  1830,  to  the  16th  of  May,  1831,  the  business 
was  carried  on  under  the  same  firm,  by  Innes  and  a  Mr.  Eobert 
Gumming  Norman.  On  the  latter  day  Innes  and  Norman  dissolved 
partnership.  On  the  8th  July,  1881,  Innes  applied  to  the  plaintifiis, 
with  whom  he  kept  an  account,  to  discount  the  note  for  2,0O0Z.,  of 
the  date  of  the  6th  July,  mentioned  in  the  declaration,  which  they 
did.  On  the  22nd  of  July  they  made  him  a  further  advance  of 
money  on  the  deposit  of  the  other  two  notes.  All  the  notes  were 
indorsed  to  them  by  Innes  in  the  name  of  Nathaniel  Winter  &  Co. 

[  •466  ]      Before  any  of  them  became  due,  Innes  stopped  ♦payment ;  and  on 
the  1st  September,  1831,  his  affairs  were  placed  in  the  hands  of 
inspectors,  and  a  deed  of  inspectorship  between  himself  and  divers 
of  his  creditors  was  exe(;uted  on  the  same  day.     The  parties  to  this 
deed,  (which  was  given  in  evidence  by  the  defendants),  were  Innes, 
of  the  first  part ;  the  creditors  named  in  a  schedule  (amongst  whom 
were  the  plaintiffs),  of  the  second  part;  the  said  R.  C.  Norman,  of 
the  third  part ;  and  George  Ward  Norman,  Martin  Tucker  Smith, 
and  James  Parkinson,   of  the  fourth  part:    and   thereby,  after 
reciting  (inter  aim)  that  R.  C.  Norman  had  retired  from  the  part- 
nership, and  that  Innes,  as  between  him  and  Norman,  was  bound 
to  pay  all  the  debts  of  the  co-partnership,  it  was  agreed  amongst 
the  parties,  that,  notwithstanding  the  debts  due  from  Innes  to  his 
creditors,  it  should  be  lawful  for  him  (Innes)  to  continue  to  manage 
and  carry  on  the  business  of  a  West  India  merchant,  and  to  receive 
and  sell  the  produce  of  his  estates,  and  of  such  other  estates  and 
effects  as  might  be  consigned  to  him,  and  to  make  such  disburse- 
ments as  should  be  necessary;    and   that  the  several   creditors, 
parties  thereto,  should  not  nor  would  call  for  or  compel  payment 
of  the  debts  due  from  him,  Innes,  to  them  respectively,  within  the 
period  of  three  years  then  next  following.    The  deed  then  contained 
provisions  for  the  keeping  by  Innes,  of  true  accounts,  and  the 
inspection  of  them  by  the  parties  of  the  fourth  part,  and  for  the 
payment  of  the  debts  as  money  into  the  plaintiffs*  bank,  which  was 
to  be  paid  from  time  to  time,  came  to  his  hands ;  and  also  the 
following  clause  :  "And  it  is  hereby  declared,  that  persons  holding 
bills,  bonds,  notes,  or  other  securities  of  the  said  John  Innes,  or 
any  other  person,  shall  not  be  prejudiced  or  affected  in  respect  of 
their  recourse  against  third  parties,  or  against  the  property  pledged, 
by  reason  of  their  concurring  in  this  license  and  agreement." 
There  was  also  a  proviso  that  the  deed  should  be  void  in  so  far  as  it 
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restrained  the  creditors  from  suing  for  their  debts,  in  *ca8e  Innes        Smith 
should  make  default  in  any  of  the  stipulations  and  agreements      winter. 
therein  contained  on  his  part,  or  if  all  his  creditors  in  England       [  *^o7  ] 
should  not  sign  the  deed  within  three  months,  and  his  creditors 
abroad  within  eighteen  months,  from   its    date.     It  was  further 
stipulated  that  the  deed  should  be  pleadable  in  bar  as  a  release  by 
Norman,  but  there  was  no  such  stipulation  as  to  Innes. 

This  deed  was  executed  on  the  12th  September,  1831,  at  the 
plaintiff's  banking  house,  by  one  of  the  plaintiffs,  Samuel  George 
Smith,  in  the  following  manner :  "  For  self  and  partners — Samuel 
Georoe  Smith."  There  was  no  evidence  of  any  express  assent  to 
or  dissent  from  this  mode  of  signature  by  the  other  partners.  On 
the  23rd  of  September,  the  defendant  signed  the  following  memo- 
randum :  "  I  consent  to  the  several  creditors  of  Mr.  John  Innes,  or 
Nathaniel  Winter  &  Co.,  signing  the  deed  of  inspectorship  already 
prepared,  dated  &c.,  and  giving  time  to  Mr.  Innes,  without  prejudice 
to  their  claims  on  me,  or  on  the  estate  of  the  late  Nathaniel  Winter, 
in  respect  of  any  debts  to  which  I  or  Mr.  Winter's  estate  may  be 
liable.  Elizabeth  Winter."  Some  of  the  creditors  failed  to 
execute  the  deed  of  inspectorship  within  the  time  required,  and  the 
plaintiffs,  with  other  creditors,  at  Innes's  request,  signed  a  memoran- 
dum indorsed  upon  it,  whereby  they  agreed  to  continue  its  operation 
notwithstanding.  Before  the  signature  of  this  memorandum  by 
the  plaintiff,  the  defendant  gave  this  further  consent,  dated  the  8th 
of  December,  1831 :  "  As  the  deed  above  referred  to  contained  a 
clause  rendering  it  void  if  all  the  creditors  in  Great  Britain  did  not 
sign  within  three  months,  and  those  resident  abroad  within  eighteen 
months,  which  clause  it  has  been  found  necessary  to  waive  by  a 
memorandum  signed  by  the  creditors  and  indorsed  on  the  deed,  I 
declare  that  the  consent  I  have  already  given  to  the  creditors  sign- 
ing the  inspectorship  deed,  shall  be  considered  applicable  to  the  [  *458  ] 
deed  so  altered.     Elizabeth  Winter." 

It  appeared  that  in  August,  1831,  the  plaintiffs  had  received  from 
Innes  the  sum  of  1,000/.,  on  account  of  their  advances  on  the  bills. 
When  they  became  due,  on  the  9th  October  and  2nd  November, 
1831,  respectively,  they  were  dishonoured  ;  and  the  present  action 
was  brought  to  recover  a  balance  of  4,5002.  and  interest  due  in 
respect  of  them.  In  order  to  prove  that  the  indorsements  were 
duly  made  by  Innes  in  the  name  of  the  firm  of  Nathaniel  Winter  & 
Co.,  the  plaintiffs  called  Norman  as  a  witness,  who  stated  that  on 
the  dissolution  of  the  partnership,  Innes  was  left  to  wind  up  the 
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Smith  concern,  and  the  whole  assets  and  securities  of  the  firm,  includin^]^ 
Winter,  the  three  notes  in  question,  were  left  in  his  hands  ;  that  he  (Norman) 
had  no  objection  to  Innes's  indorsing  the  names  of  Nathaniel 
Winter  &  Co.  on  the  notes ;  that  he  saw  the  notes  two  or  three 
times  before  the  dissolution,  but  did  not  know  when  the  indorse- 
ments were  made  ;  that,  whatever  was  his  liability,  he  did  not  wish 
to  withdraw  or  alter  it ;  but  that  he  claimed  no  interest  in  the  notes. 
On  cross-examination,  he  said  that  he  did  not  wish  to  alter  his 
situation  by  any  admission  now  made.  It  appeared  also  from  his 
evidence,  that  the  terms  of  the  dissolution  were  stated  in  a  letter 
written  by  Innes  to,  and  signed  by,  him,  the  witness ;  and  this 
letter  being  tendered  in  evidence  by  the  plaintiffs,  was  in  the  first 
instance  objected  to  and  rejected  for  want  of  an  agreement  stamp  ; 
but  having  been  sent  to  the  Stamp  Office  and  stamped,  it  was 
put  in  and  read  in  reply,  after  the  close  of  the  defendant's  case. 
By  it  Innes  was  authorized  ''  to  wind  up  the  business,  and  was  to 
be  responsible  for  the  engagements  of  the  firm,  and  to  take  up 
the  profits." 

It  was  contended  for  the  defendants,  that  the  ninth  plea  was 
[  •459  ]  proved  by  the  production  of  the  deed  of  inspectorship,  *with  the 
clause  therein  contained,  whereby  the  plaintiffs  and  the  other 
creditors  agreed  not  to  compel  payment  from  Innes  for  three  years. 
For  the  plaintiffs,  it  was  insisted  that  the  firm  was  not  bound  by 
the  signature  of  one  partner,  no  consent  from  the  others  being 
shown ;  and  they  relied  also  on  the  proviso  in  the  deed,  that  it  was 
not  to  affect  the  holders  of  securities  as  to  their  recourse  against 
third  parties,  and  on  the  written  consent  of  the  defendant,  as  fur- 
nishing an  answer  to  the  objection.  The  defendant's  counsel  further 
contended,  that  it  ought  to  have  been  proved  that  the  indorsements 
by  Innes  were  made  during  the  continuance  of  the  partnership,  no 
sufficient  authority  to  him  from  Norman,  to  use  the  partnership 
name  after  the  dissolution,  having  been  proved.  The  Lord  Chikf 
Baron  left  it  to  the  jury,  as  to  this  point,  to  say  whether  the 
indorsements  were  or  were  not  made  before  the  dissolution  ;  and  if 
not,  whether  Innes  had  authority  from  Norman  to  indorse  the 
notes :  and  stated  his  opinion  to  be,  that  it  was  not  necessary  for 
such  a  purpose  to  have  a  power  of  attorney,  or  an  authority  in 
writing,  but  it  was  sufficient  if  they  thought  that  what  Norman  had 
stated  involved  an  authority  to  indorse  bills.  His  Lordship  advised 
the  jury  to  find  that  time  was  given  by  the  plaintiff,  in  the  terms 
of  the  issue  on  the  ninth  plea,  being  disposed  to  think  that  the 
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consent  of  the  defendant  would  not  operate  to  revive  her  liability,        Smith 
without  a  new  consideration.     The  jury  found,  that  there  was  no      winter. 
evidence  that  the  notes  were  indorsed  before  the  16th  of  May,  1831 ; 
but  that  Innes  had  full  authority  from  Norman  to  use  the  partner- 
ship name  on  notes  or  any  other  securities,  for  the  liquidation  of 
the  concern.     They  found  also  that  the  plaintiffs  did,  without  the 
privity,  consent,  or  knowledge  of  the  defendant,  forbear  and  give 
time  to  Innes,  but  that  the  defendant  subsequently  gave  her  con- 
sent thereto,  before  any  of  the  notes  became  due.     The  *verdict      [  **^^  1 
was  therefore  entered  for  the  plaintiffs  on  the  first  issue,  damages 
6,191Z.  58.  10^.,  and  for  the  defendant  on  the  ninth  issue ;  leave 
being  reserved  to  the  plaintiffs  to  move  to   enter   a  verdict  for 
them  on  that  issue  also,  if  the  Court  should  be  of  opinion  that,    ^ 
under  the  circumstances,  the  defendant  was  not  discharged  from 
her  liability. 

On  a  former  day  in  this  Term,  Maule,  for  the  plaintiffs,  accord- 
ingly obtained  a  rule  to  show  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiffs  on  the  ninth  issue,  or  why  judgment 
should  not  be  entered  for  them  non  obstante  veredicto,  on  the  ground 
that  the  plea  showed  no  consideration  for  the  alleged  agreement  to 
give  time. 

Cressicell,  for  the  defendant,  also  moved  for  a  new  trial,  on  the 
ground  that  there  was  no  suflScient  evidence  of  an  authority  given 
by  Norman  to  Innes  to  indorse  the  notes  in  the  style  of  the  firm, 
after  the  dissolution  of  the  partnership.  He  contended,  first,  that 
the  agreement  of  dissolution  clearly  gave  no  authority  to  indorse 
bills  in  the  partnership  name :  Abel  v.  Sutton  (i) :  and  as  to  the 
supposed  parol  authority  given  by  Norman,  that,  in  the  first  place, 
the  evidence  of  it  was  not  admissible,  the  terms  of  the  dissolution 
having  been  reduced  to  writing;  and  secondly,  that  it  did  not 
necessarily  amount  to  an  authority  to  indorse  bills  in  the  partner- 
ship name,  and  so  to  impose  a  new  liability  on  the  retired  partner, 
but  only  to  do  what  he,  Innes,  thought  fit  for  the  purpose  of 
winding  up  the  concern,  with  the  securities  in  his  possession,  as 
they  then  stood.  But  he  argued,  further,  that  even  if  Innes  had 
authority  from  Norman,  an  indorsement  in  the  style  of  the  firm, 
after  the  dissolution  of  the  partnership,  could  only  represent  the 
person  then  trading  under  that  firm,  viz.,  *Iiines  himself,  and  [  '-Jfii  ] 
therefore  did  not  bind  Norman  :  Kilgonr  v.  Finlyson  (2). 

(1)  6  E.  R.  818  (3  Esp.  108).  (2)  1  II.  Bl.  155. 
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Smith        Lord  Abingbr,  C.  B.  : 

V, 

Winter.  I  cannot  entertain  any  doubt  on  this  part  of  the  case.     It  is  not 

necessary  to  give  authority  to  the  continuing  partner  to  indorse 
bills  in  the  partnership  name,  by  deed  or  in  writing ;  the  retiring 
partner  may  do  it  by  parol :  and  I  think  there  was  here  sufficient 
evidence  that  he  did  give  such  authority.  That  is  what  he  has 
himself  proved  :  and  if  you  look  at  the  circumstances,  it  is  hardly 
possible  it  could  be  otherwise  ;  the  notes  having  been  obtained  by 
the  house,  when  in  difficulties,  for  the  express  purpose  of  raising 
money  to  carry  on  the  concern  and  meet  its  engagements ;  I  think 
it  was  an  authority  to  use  the  partnership  name  whenever  it  should 
be  necessary,  in  order  to  raise  money  for  the  purposes  of  the 
partnership.  Norman  was  perfectly  competent  to  give  such  autho- 
rity, and  it  was  most  natural  that  he  should  do  so.  The  whole 
question  i^,  whether  I  was  not  right  in  leaving  it  to  the  jury  to  say 
whether,  independently  of  any  inference  from  the  written  paper, 
the  witness  had  not  given  such  authority.  There  is  a  great  differ- 
ence between  the  cases  where  one  person  is  left  merely  to  wind  up 
the  concern,  and  where  one  partner  retires,  leaving  the  other  to 
carry  on  the  business.  If  the  concern  is  completely  put  an  end  to, 
and  nothing  is  left  to  be  done  but  to  get  in  the  debts,  &c.,  the  one 
cannot  pledge  the  credit  or  the  name  of  the  other :  but  this  was 
the  case  of  a  continuing  partnership. 

Parkb,  B.  : 

I  agree  that  there  was  evidence  to  go  to  the  jury  of  an  authority 
to  Innes  to  indorse  the  name  of  the  partnership  after  the  dissolu- 
tion. There  is  no  doubt  upon  the  law  as  stated  by  Mr.  Cresnwell, 
and  if  the  evidence  had  been  no  more  than  that  derived  from  the 
[  ♦462  ]  written  *agreement,  I  should  have  thought  there  was  not  sufficient 
proof  of  authority,  so  as  to  make  Norman  liable :  the  expression 
"  to  wind  up  the  business  "  is  very  vague,  and  would  only  imply  an 
authority  to  do  what  was  strictly  necessary  to  settle  and  liquidate 
the  engagements  of  the  concern.  But  there  was  evidence  of  a  more 
extensive  authority  than  that  conveyed  by  the  written  paper — a 
general  authority  to  Innes  to  do  what  he  pleased  with  the  existing 
securities  of  the  firm.  Now,  the  ordinary  mode  of  using  negotiable 
instruments,  in  order  to  give  a  title  to  them,  is  to  indorse  them.  If 
this  was  otherwise,  it  might  have  been  set  right  at  once,  by  asking 
the  witness  whether  Innes  had  any  authority  from  him  independent 
of  the  written  instrument.    I  think,  therefore,  there  is  no  ground 
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for  disturbing  the  verdict,  there  being  evidence  to  go  to  the  jury  of        Smith 
a  continuing  authority  given  by  Norman  to  Innes,  independent  of      wintbb. 
the  written  paper. 

GuBNEY,  B.,  concurred. 

Rule  for  a  new  tiial  refused. 

On  a  subsequent  day,  cause  was  shown  against  the  plaintiffs' 
rule,  by 

Cressivell  and  Wallinger: 

The  first  question  is,  whether  time  was  in  fact  given  by  the 
plaintiffs  to  the  defendant.  It  is  admitted  by  the  replication,  that 
the  notes  were  given  by  the  defendant  without  consideration,  and 
indorsed  with  notice  of  that  fact,  and  that  the  plaintiffs  held  them 
as  a  collateral  security  for  the  debt  of  Innes.  The  plaintiffs  admit, 
therefore,  that  the  defendant  stands  merely  in  the  situation  of  a 
surety  for  Innes*s  debt,  and  the  case  is  to  be  taken  as  being  in  all 
respects  one  in  which  the  effect  of  giving  time  arises  as  between 
principal  and  surety.  Now,  the  allegation  *in  the  plea  is,  not  that  [  '463  ] 
the  plaintiffs  gave  time  by  deed ;  the  issue  simply  is,  whether,  in 
any  way,  they  forbore  and  gave  time  of  payment  to  Innes  of  the 
debt  as  a  collateral  security  for  which  the  notes  were  taken. 

(Lord  Abinoeb,  G.  B.  :    There  is  no  allegation  that  time  was 
given  on  the  notes.) 

If  time  be  given  to  a  debtor  generally,  it  is  given  upon  all  the 
securities  in  the  creditor's  hands,  on  which  his  name  cippears.  If 
time  were  given  to  a  party  who  had  executed  a  bond,  to  pay  his 
debt,  the  creditor  could  not  sue  on  the  bond.  It  is  said  this  deed 
was  not  executed  so  as  to  bind  the  plaintiffs'  firm,  and  even  if  it 
was,  that  it  contains  no  binding  agreement  to  give  time  to  Innes. 
Assuming,  for  the  present,  the  deed  to  have  been  executed  by  all 
the  plaintiffs,  it  would  amount  to  a  giving  of  time  to  Innes,  not  as 
being  a  release,  or  being  pleadable  in  bar  by  him,  but  because  it 
would  be  a  breach  of  contract  if  they  sued  him  in  the  mean  time ; 
and  their  hands  being  thus  tied  up  as  against  the  principal,  the 
surety  is  thereby  discharged.  That  is  the  principle  established 
in  Rees  v.  Berrington  (i),  and  subsequent  cases.  There  is  no 
distinction  in  this  respect  between  those  agreements  which  only 
operate  to  give  a  right  of  cross  action,  and  those  which  operate 

(1)  3  E.  E.  3  (2  Ves.  Jun.  540). 
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Smith  as  an  absolute  release :  if  there  be  a  binding  undertaking  to  give 
Winter,  time  to  the  principal,  the  surety  is  discharged.  How,  then,  would 
it  have  altered  the  case,  if  all  the  plaintiffs  had  executed  the  deed  ? 
If  one  of  them  is  bound  by  his  contract  not  to  sue  Innes  during 
the  three  years,  the  effect  is  the  same.  But  further,  where  parties 
have  assented  to  and  acted  on  a  deed,  they  are  bound  by  it 
although  they  may  not  have  executed  it :  Butler  v.  Rhodes  (i), 
JoUy  V.  Wallis  (2),  Ball  v.  Dunsterville  (3). 

(Lord  Abingbr,  C.  B.  :  There  was  no  proof  of  any  distinct  acts 
done  under  this  deed.) 

[  '464  ]  It  appeared  that  the  parties  left  the  management  *of  the  debtor's 
estate  to  the  inspectors,  as  the  representatives  of  the  creditors ; 
and  the  arrangement,  at  all  events,  was  not  abandoned  for  a  con- 
siderable time.  The  plaintiffs  would  have  taken  the  benefit  of  it ; 
and  there  was  abundant  evidence  whence  the  jury  might  presume 
that  they  were  consenting  parties  to  it.  The  general  doctrine 
laid  down  in  Harrison  v.  Jackson  (4),  that  one  partner  cannot  bind 
another  by  deed  without  his  assent,  need  not  therefore  be  disputed. 
The  next  question  is,  whether  the  consent  of  the  defendant 
obviates  the  effect  of  the  deed.  Now,  the  surety  is  at  once  dis- 
charged as  soon  as  time  is  given  to  the  principal,  although  the 
former  may  not  then  be  liable  for  the  debt;  and  the  principal 
cannot,  by  any  new  engagement  subsequently  made,  bind  the  surety 
anew  without  his  assent.  Innes,  therefore,  could  not  by  any  act  of 
his,  after  the  execution  of  the  deed,  alter  the  situation  of  his  surety. 
Nor  could  the  defendant  herself  afterwards  make  herself  again 
liable,  without  a  new  consideration. 

(Parke,  B.  :  That  is  the  question.  Lord  Eldon  lays  it  down,  in 
Mayheiv  v.  Crickett  (5),  that  a  subsequent  consent  is  sufl&cient  to 
revive  the  liability  of  the  surety.) 

That  decision  probably  proceeded  on  equitable  considerations. 

(Parke,  B.  :  The  whole  of  this  is  an  equitable  doctrine,  which 
has  crept  into  the  law.) 

If  the  indulgence  given  to  the  principal  be  a  bar  at  any  time 

(1)  1  Esp.  236.  (4)  4  R.  R.  422  (7  T.  E.  217). 

(2)  3  Esp.  228.  (5)  19  E.  E.  57  (2  Swanst.  185). 

(3)  2  E.  E.  394  (4  T.  E.  313). 
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to  the  claim    against  the  surety,  it  would  seem  that  it  is  a  bar        Smith 
for  ever ;  per  Bosanquet,  J.,  in  Combe  v.  Woolf  (i) ;  Bowmaker  v.       winter. 
Moore  (2). 

(Parke,  B.  :  There  was  no  question  in  those  cases  as  to  consent 
subsequent.) 

The  plea  alleges  that  the  plaintiffs  forbore  and  gave  time  to  Innes 
without  the  defendant's  consent.  They  did  so,  by  the  deed :  if  the 
subsequent  consent  cures  it,  *that  should  have  been  replied.  [  •^es  ] 

(Parke,  B.  :  Must  we  not  reasonably  construe  your  plea  so  as  to 
make  it  a  good  plea,  Le.  as  alleging  that  time  was  given  without  the 
defendant's  consent  at  any  time  ?  otherwise  it  is  bad,  according  to 
the  authority  of  Lord  Eldon.) 

It  is  submitted  that  the  consent  by  matter  subsequent,  without  con- 
sideration, is  not  suflScient  to  revive  the  liability  of  the  surety.  It 
is  not  like  a  subsequent  admission  of  liability  on  a  negotiable 
instrument,  whereby  the  party  admits  that  notice  has  been  in  fact 
given,  or  that  the  circumstances  were  such  as  rendered  it  unneces- 
sary :  here,  at  the  time  of  the  consent,  the  defendant  was  absolutely 
discharged  by  the  previous  act  of  forbearance  to  her  principal. 

Lastly  it  was  said  that  the  proviso  in  the  deed,  that  persons 
holding  securities  of  Innes  shall  not  be  prejudiced  as  to  their 
recourse  against  third  parties,  prevents  the  discharge  of  the 
defendant  from  her  liability  on  these  notes.  But  that  stipulation 
could  only  operate  biter  se ;  the  parties  could  not,  by  their  own 
declaration  or  agreement,  keep  alive  the  engagements  of  third 
parties.  The  only  purpose  of  the  proviso  was  to  prevent  any 
private  reservation  of  benefit  inter  se.  In  Nicholson  v.  Revill  (3), 
Lord  Denman,  Ch.  J.,  says:  "We  give  our  judgment  on  the 
principle  laid  down  in  Cheetham  v.  Ward  (4),  as  sanctioned  by 
unquestionable  authority,  that  the  debtee's  discharge  of  one  joint 
and  several  debtor,  is  a  discharge  of  all." 

(Parke,  B.  :  That  does  not  apply  to  the  case  of  principal  and 
surety,  but  of  two  joint  debtors.     Perhaps  the  best  answer  against 

(1)  34  E.  R.  659  (8  Bing.  156;  1  (3)  43  E.  E.  460  (4  Ad.  &  El.  675; 
Moore  &  Scott,  241).  6  Nev.  &  M.  192). 

(2)  21  E.  E.  758  (3  Price,  214;  7  (4)  4  E.  E.  741  (1  Bos,  &  P.  630). 
Price,  223). 
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Smith       the  application  of  this  proviso  is,  that  it  should  have  come  by  way 
WiKTKR.      of  replication — that  though  the  plaintifTs  did  give  time,  they  gave 
it  with  certain  reservations,  which  prevented  the  discharge  from 
taking  effect.) 

[  *66  ]  Maule  and  Bayley,  in  support  of  the  rule,  were  stopped  by  the 

Court. 

Lord  Abinger,  C.  B.  : 

The  Court  are  not  called  upon  in  this  case  to  express  an  opinion 
how  far  the  signature  of  one  partner  to  the  deed  can  bind  the 
others,  and  so  can  have  the  effect  of  discharging  a  surety  for  the 
debtor.  On  that  point  I  give  no  opinion.  The  questions  in  the 
case  are,  first,  whether  the  plea  is  proved  by  the  evidence ;  secondly, 
whether,  if  proved,  it  is  a  good  plea.  Now,  I  cannot  construe  it  so 
as  to  make  it  a  good  plea,  without  interpreting  it  to  mean  that  the 
plaintiffs  gave  time  to  Innes,  without  the  defendant's  consent  at 
any  time  before  the  notes  became  due :  because  we  must  take  the 
law  to  be,  according  to  the  case  of  Mayhew  v.  Crickett,  that  if  the 
defendant,  at  any  time  before  the  bills  became  due,  gave  her  con- 
sent to  the  forbearance,  she  remains  liable.  The  allegation  in  the 
plea  must  be  taken  to  cover  the  same  space  of  time  as  is  before 
alleged,  viz.,  before  the  notes  became  due ;  otherwise  the  plea  is 
bad.  Now,  the  defendant  did  give  her  consent  before  the  notes  were 
due :  the  plea,  therefore,  was  not  proved,  and  the  verdict  ought  to 
be  entered  on  that  issue  for  the  plaintiffs. 

Parke,  B.  : 

I  also  think  that  this  plea  was  not  proved,  and  that  the  verdict 
must  be  entered  for  the  plaintiffs.  I  forbear  to  give  any  opinion  on 
the  question  as  to  the  signature  to  the  deed  by  one  of  the  partners 
only :  and  I  should  be  sorry  to  have  to  dispose  of  the  case  on  that 
ground,  since  the  objection  might,  perhaps,  have  been  obviated  at 
Nisi  Prius  by  amending  the  plea.  But  I  think  the  plea  was  not 
proved  in  substance.  We  ought  so  to  construe  it  as  to  make  it  a 
good  plea  if  possible,  and  must  therefore  read  it  as  alleging  that 
•  [  *467  ]  the  plaintiffs  forbore  *and  gave  day  of  payment  to  Innes,  without 
such  consent  of  the  defendant  as  would  render  her  still  liable ;  i.e.^ 
without  any  consent  given  before  the  notes  became  due.  The  plea 
being  so  read,  there  was  proof  that,  after  the  execution  of  the  deed, 
and  before  the  notes  became  due,  she  did  give  her  consent ;  which, 
according  to  the  high  authority  of  Lord  Eldon,  in  Mayhew  v. 
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Where  an  arbitrator,  to  whom  a  cause  was  referred  by  order  of  Nisi 
Prius,  directed  that  tbe  verdict  should  be  entered  for  the  plaintiff  for  254/. ; 
and  then  set  forth  certain  facts  raising  a  question  for  the  opinion  of  the 
Coui-t,  and  awarded  that  if,  upon  such  facts,  the  Court  should  be  of  opinion 
that  the  verdict  should  be  for  125/.  only,  then  the  damages  should  be 
reduced  to  that  sum  :  Ileld,  that  a  motion  to  enter  the  verdict  for  the  latter 
sum,  upon  the  facts  so  stated  by  the  arbitrator,  was  in  effect  a  motion  to 
set  aside  the  award,  and  must  be  made  within  the  Term  next  following  that 
in  which  the  award  was  made. 

Thib  was  an  action  of  assumpsit  for  \York  and  labour,  and 
expenses  incurred  by  the  plaintiff  as  an  attorney,  in  executing 
the  trusts  of  a  deed  under  which  the  defendant  and  other  parties 
were  trustees.  The  defendant  pleaded,  first,  non  (issumpait; 
secondly,  that  the  plaintiff  and  defendant  were  partners ;  thirdly, 
payment;  fourthly,  the  Statute  of  Limitations.  At  the  Hereford- 
shire Spring  Assizes,  a  general  verdict  was  taken  for  the  plaintiff 
for   1,000/.,  the  damages  in  the  declaration,  the  cause  and  all 

(1)  See  now,  under  the  Judicature  Acts,  E.  S.  C.  Ord.  LXIV.  r.  14.— R.  C. 
R.R. — VOL.  LI.  44 


Crickett,  is  sufficient  to  revive  her  liability.  He  there  says,  "I  Smith 
always  understood,  that  if  a  creditor  takes  out  execution  against  winter. 
the  principal  debtor,  and  waives  it,  he  discharges  the  surety,  on  an 
obvious  principle  which  prevails  both  in  courts  of  law  and  courts 
of  equity.  On  the  other  hand,  it  the  surety  afterwards  makes  a 
promise  to  pay,  be  cannot  object  to  that  as  a  promise  without  con- 
sideration :  the  promise  is  valid,  not  as  the  constitution  of  a  new, 
but  the  revival  of  an  old  debt.  So,  where  a  bankrupt  is  discharged 
by  his  certificate,  he  cannot,  for  that  reason,  impeach  a  subsequent 
promise  to  pay  a  former  debt,  as  a  promise  without  consideration.*' 
The  consent  of  the  defendant  in  this  case  was  equivalent  to  a 
consent  that  these  promissory  notes,  to  which  she  was  a  party, 
should  be  deposited  with  the  plaintiffs,  as  a  security  for  their  debt, 
notwithstanding  the  deed.  Her  liability  as  surety  was  thereby 
revived.  The  plea,  therefore,  was  not  proved  in  substance,  and 
on  that  ground  the  rule  must  be  absolute  to  enter  a  verdict  for 
the  plaintiffs. 

GuRNEY,  B.,  concurred. 

Rule  absolute  accordingly. 


ANDERSON  v.  FULLEE  (1).  .  ^- 

Pleas, 

[470] 


(4  Meeson  &  Welsby,  470—472  ;  S.  C.  1  11.  &  H.  352  ;  8  L.  J.  (N.  S.)  Ex.  48;        Mrch,  of 

7  Dowl.  P.  C.  51.)  ^^^- 
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Anderson  matters  in  difference  between  the  parties  being  referred,  by  order  of 
Fuller.  Nisi  Prius,  to  a  barrister.  The  arbitrator  made  his  award  on  the 
8th  of  May  last,  and  thereby  directed  that  the  verdict  should  stand 
for  the  plaintiff  on  all  the  issues,  but  that  the  damages  should  be 
reduced  to  the  sum  of  25 4Z.  10^.  The  award  then,  after  reciting 
that  the  arbitrator  had  been  requested  by  the  parties  to  state  the 
facts,  proceeded  to  set  forth  the  circumstances  of  the  case,  whereby 
a  question  was  raised  whether  the  defendant  was  liable  for  certain 
acts  of  his  co-trustees ;  and  concluded  by  directing,  that  if,  under 
the  circumstances  above  stated,  the  defendant  was  liable  in  law  to 
those  parts  only  of  the  plaintiff's  demand  which  were  directed 
by  himself,  the  damages  should  be  reduced  to  125Z.  lis. ;  it  he  was 
not  liable  in  law  for  any  part,  then  that  the  verdict  should  be 
entered  for  the  defendant. 

In  Trinity  Term,  a  rule  nisi  was  obtained  to  set  aside  the  award, 
on  the  ground  that  it  was  not  sufficiently  certain  or  final ;  which 
was  enlarged  until  this  Term,  and  was  discharged  on  the  5th  of 
November.  On  the  10th  of  November  the  plaintiff  signed  judgment, 
but  no  execution  had  yet  issued. 
On  the  18th,  Petersdorff  obtained  a  rule  to  show  cause  why  the 
[  •471  ]  verdict  should  not  be  entered  for  the  defendant  *on  the  first  and 
fourth  issues,  and  for  the  plaintiff  with  nominal  damages  only  on 
the  others ;  or  why  the  damages  should  not  be  reduced  to  the  sum 
of  1252.  lis.  upon  the  facts  stated  by  the  arbitrator  on  the  face  of 
his  award. 

Talfourd^  Serjt.,  and  jR.  F.  Ruhards  showed  cause,  and 
contended  that  this  application  was  too  late,  for  that  the  effect  of 
it  was  to  have  the  express  finding  of  the  arbitrator  set  aside,  and 
the  motion  ought  therefore  to  have  been  made  within  the  second 
Term  inclusive  after  the  publication  of  the  award. 

The  Court  thereupon  called  on  -w 

Kelly  and  Petersdorff  to  support  the  rule  : 

This  is  not  an  application  to  set  aside  the  award,  but  to  give 
effect  to  that  part  of  it  which  awards  to  the  plaintiff  the  smaller 
amount  of  damages,  in  case  the  Court  shall  hold  him  entitled  only 
to  that  amount,  on  the  facts  stated  by  the  arbitrator.  The  award 
must  be  taken  altogether. 

(Parke,  B.  :   If  no  motion  at  all  were  made,  the  verdict  would 
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stand  for  the  plaintiff,  under  the  award,  with  254Z.  10s.  damages.     Anderson 
You  do,  therefore,  seek  to   set  aside   the   express  award  of  the      fuller. 
arbitrator.     If  it  be  an  ambulatory  award,  so  that  nothing  can  be 
done  upon  it  without  the  direction  of  the  Court,  then  you  must 
move  to  set  it  aside  in  due  time. 

Alderson,  B.  :  This  is  in  effect  a  motion  to  set  aside  the  judgment 
of  the  arbitrator  on  the  facts.  The  question  is  the  same  as  if  the 
other  motion  had  not  been  made  ;  then  should  you  be  in  time  ? 

Lord  Abinger,  C.  B.  :  You  might  have  included  both  Terms  in 
one  rule;  either  to  set  aside  the  award,  or  to  enter  the  verdict 
according  to  the  opinion  of  the  Court  on  the  facts  found.) 

Taken   altogether,   the   award   amounts   to   this:     I   find   for  the 

plaintiff,  damages  254^  ;  but  I  also  find  certain  facts,  and  if  upon 

them  the  Court  shall  think  the  *yerdict  should  be  for  125Z.  17«.,       [  •472  J 

then  I  find  for  the  plaintiff  with  that  amount  of   damages  only. 

The  verdict  is  for  one  sum  in  one  event,  for  another  sum  in  another 

event.     The  defendant  is  in  time  to  determine  either  event,  until 

the  parties  have  been  put  in  a  different  position.     On  the  form  of 

this  award,  the  plaintiff  had  no  more  right  to  enter  up  judgment 

for  the  larger  sum,  than   the   defendant  had   to  have  it  entered 

for  the  smaller  sum. 

(Alderson,  B.  :  The  award  would  be  bad  if  it  were  such  as  you 
state,  as  not  being  final ;  because  an  arbitrator  cannot,  without 
special  leave,  state  a  case  for  the  opinion  of  the  Court  without 
coming  to  any  decision  himself.) 

Lord  Abinqbr,  C.  B.  : 

We  are  all  of  opinion  that  this  is  an  express  award  of  the  larger 
amount,  and  that  in  effect  this  is  an  application  to  set  it  aside, 
which,  therefore,  ought  to  have  been  made  within  the  time  fixed  by  * 

the  invariable  practice  of  the  Court,  namely,  within   the   second 
Term  after  the  making  of  the  award. 

Parke,  Alderson,  and  Gurney,  Barons,  concurred. 

Rule  discharged. 


44—2 
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1838.  THICKNESSE  v.   The   LANCASTER  CANAL 

£^ch,o/  COMPANY. 

PIms. 

r  472  ]  (4  Meeson  &  Welsby,  472—496  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  49  ;  3  Jur.  11.) 

A  Company  were  empowered  by  an  Act  of  Parliament  to  make  a  canal 
within  certain  limits,  without  specifying  any  time  within  which  it  was  to 
be  completed :  Held,  that  no  limitation  as  to  time  could  be  assigned  to  tlie 
powers  confeiTed(l),  by  an  intendment  that  they  were  to  be  exercised  within 
a  reasonable  time,  and  consequently  that  the  works  might  be  resumed  at 
any  period. 

Quare,  whether  any  and  what  acts  would  amount  to  an  abandonment  of  the 
powers  so  confeiTed  ?  If  the  capital,  which  the  Act  empowers  the  Company 
to  raise,  be  riot  raised  to  the  full  extent,  quo're^  whether  that  circumstance 
affects  the  right  of  the  Company  to  prosecute  the  work  afterwards  ? 

The  Act  of  Parliament  gave  certain  commissioners  power  to  purchase 
lands,  &c.,  and  directed  them  to  make  compensation  to  persons  interested 
therein  for  all  damage  sustained :  Held,  that  a  party  entitled  to  an  ease- 
ment over  lands  so  purchased  by  them,  could  not  maintain  trespass  for  acts 
done  upon  those  lands  to  the  prejudice  of  his  easement,  but  as  soon  as  any 
damage  was  actually  sustained,  he  ought  to  have  claimed  compensation 
under  the  Act. 

This  was  an  action  on  the  case  tried  before  Patteson,  J.,  at  the 
[  '473  ]  Liverpool  Spring  Assizes  for  the  year  *1837,  when  a  verdict 
was  found  for  the  defendant  for  the  damages  in  the  declaration, 
subject  to  the  following  case. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  was 

possessed  of    a  coal-mine  under  certain  lands  in   the  county  of 

Lancaster,  with  liberty  for  him,  his   servants,   &g.,   during   the 

residue  of  a  lease  still  in  being,  to  enter  on  those  lands  with  carts, 

horses,  materials,  implements,  «&c.,  and  to  erect   any  buildings, 

machines,  &c.,  and  to  make  any  drains,  &c. ;  to  make  and  use  any 

waggon-ways,  railways,  and  other  ways,  and  to  do  any  other  acts 

on  the  said  land  necessary  or  convenient  for  working  the  said  mines, 

or  for  selling  or  carrying  away  the  same  by  such  means  as  he 

might  think  fit ;  and  to  lay  up  the  same  for  sale  or  other  uses,  on 

any  part  of  the  lands ;  and  that  by  virtue  and  in  exercise  of  the 

privileges,  &c.,  the  plaintiff  had  made  and  used  certain  railways 

and  other  ways  on  the  said  lands,  for  the  purpose  of  working  the 

mine,  and  selling  and  disposing  of  the  same  and  its  produce :  yet 

that  the  defendant  placed  and  threw  large  quantities  of  soil,  earth, 

rubbish,  &c.,  on  those  lands,  and  made  embankments,  and  also 

canals  and  excavations  in  and  across  the  same,  and  continued  them 

hitherto,  and  thereby  during  that  time  obstructed  the  plaintiff  in 

(1)  But  see  general  provision  as  to      powers  in  Lands  Clauses  Consolidation 
limit  of  time  for  exercising  compulsorj^      Act,  1 845, 8  &  9  Vict.  c.  18,  s.  123. — R.  C. 
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the  working  his  mine  and  the  enjoyment  of  the  said  privileges,  and    Thicknbssb 
obstructed    and    destroyed    the    said    railways    and  othei:  ways,         thb 
and  prevented  him  from  carrying  away  and  selling  and  disposing    c^^t^cof 
of  the  said  mine  and  its  produce,  and  particularly  from  carrying  it 
towards  or  unto  certain  navigable  canals,  viz.  the  Lancaster  Canal 
and  the  Leeds  and  Liverpool  Canal. 

The  second  count  was  similar,  with  respect  to  another  coal-mine 
held  under  similar  privileges. 

The  third  count  stated  that  certain  lands  were  in  the  occupation 
of  John  Atherton,  as  tenant  to  the  plaintiff,  but  that  the  defendants 
placed  large  quantities  of  soil,  *earth,  rubbish,  &c.,  thereon,  and  [  •'*74  ] 
made  embankments,  and  also  canals  and  excavations,  on  and 
across  the  same,  and  continued  them  hitherto,  by  means  whereof 
the  plaintiff's  reversion  was  injured,  &c.     Plea,  not  guilty. 

By  an  Act  passed  in  the  32  Geo.  IIL  (c.  101),  entitled  An  Act 
for  making  and  maintaining  a  Navigable  Canal  from  Kirby  Kendal, 
in  the  county  of  Westmoreland,  to  West  Houghton,  in  the  county 
palatine  of  Lancaster,  and  certain  branches,  a  Company  was 
incorporated  for  that  purpose,  by  the  name  of  **  The  Company 
of  Proprietors  of  the  Lancaster  Canal  Navigation,"  and  were 
empowered  to  make  the  said  canal  and  branches  along  a  line 
specified,  and  all  such  reservoirs  and  feeders  as  should  be  necessary; 
and  for  the  purposes  aforesaid,  (amongst  others  in  the  Act 
mentioned),  the  said  Company,  their  deputies,  agents,  and  workmen, 
were  authorized  to  enter  into  and  upon  the  lands  and  grounds  of 
any  person,  &c. ;  and  to  survey,  &c.  and  to  set  out  and  ascertain 
such  parts  thereof  as  they  should  think  necessary  for  making  the 
said  canal,  &c.,  and  all  such  other  works,  matters,  and  conveniences 
as  they  should  think  proper ;  and  also  to  bore,  dig,  and  trench,  get, 
remove,  take,  and  carry  away  and  lay  earth,  clay,  stone,  soil, 
rubbish,  trees,  roots  of  trees,  &c.,  and  any  other  matters  or  things 
which  might  be  dug  or  got  in  making  the  said  canal,  (fee,  (with  other 
incidental  powers),  they  the  said  Company  doing  as  little  damage 
as  possible,  and  making  satisfaction  in  said  manner  by  the  said  Act 
mentioned,  to  the  owners  or  proprietors  of  or  persons  interested  in 
the  lands,  tenements,  or  hereditaments,  &c.  which  should  be  taken 
and  removed,  diverted,  or  prejudiced,  for  all  damages  by  them 
sustained ;  and  it  was  further  provided,  that  the  said  Act  should  be 
suflScient  to  indemnify  the  Company  for  acts  done  by  virtue  thereof. 

By  section  30  it  was  enacted,  that  after  any  such  parts  of  the 
said  lands  or  grounds  should  be  set  out  and  ascertained  for  making 
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Thioknkssb   the  said  canal  and  other  works,  it  *shonld  be  lawful  for  all  persons 
The         whatsoever,  who  should  be  seised,  possessed,  or  interested  of  or  in 

CANAif  Co^    any  lands  or  grounds  which  should  be  so  set  out  and  ascertained,  or 
[  •475  ]       any  part  thereof,  to  contract  for,  sell,  and  convey  unto  the  Company, 
all  or  any  part  of  such  lands  or  grounds  which  should  from  time  to 
time  be  so  set  out  and  ascertained. 

By  section  32,  after  reciting  that  differences  might  arise  between 
the  Company  and  the  several  owners  of  and  persons  interested 
in  any  lands,  grounds,  tenements,  hereditaments,  &c.,  which  should 
or  might  be  affected  or  prejudiced  by  the  execution  of  any  of  the 
powers  of  the  said  Act,  touching  the  purchase-money  to  be  paid,  or 
recompense  to  be  made  to  them  respectively,  it  was  enacted  that  all 
persons  qualified  in  the  manner  by  the  said  Act  provided,  should  be 
commissioners  for  settling  all  questions  and  differences  which  should 
arise  between  the  Company  and  the  several  proprietors  of  and 
persons  interested  in  any  lands,  grounds,  tenements,  hereditaments, 
mills,  fisheries,  or  waters,  that  should  or  would  be  affected  or 
prejudiced  by  the  execution  of  any  of  the  powers  thereby  granted, 
and  that  they,  or  any  five  of  them,  by  writing  under  their  hands, 
with  consent  of  parties,  might  determine  what  sums  should  be  paid 
by  the  Company  for  the  absolute  purchase  of  the  lands,  grounds,  or 
hereditaments  which  should  be  set  out  and  ascertained  for  making 
the  said  canal,  &c.,  or  others  the  purposes  of  the  said  Act ;  and  also 
adjust  and  determine  what  other  distinct  sum  or  sums  should 
be  paid  by  the  Company  as  a  recompense  for  any  damages  which 
might  be  sustained  by  persons  being  owners  of  or  interested  in  any 
mills,  &c.,  lands,  gi'ounds,  tenements,  or  hereditaments,  by  reason 
of  severance;  or  in  case  such  price  could  not  be  so  settled,  then  the 
said  commissioners  were  empowered  to  issue  a  warrant  to  the  sheriff, 
commanding  him  to  empannel  a  jury,  to  appear  on  a  day  not  being 
less  than  nine,  nor  more  than  twenty-one  days  after  waiTant  served, 
[  ♦476  ]  who  should  *inquire  of  and  assess  the  sum  to  be  paid  for  the  pur- 
chase of  such  lands  and  grounds,  or  the  recompense  to  be  made  for 
the  damages  that  might  or  should  be  sustained ;  and  the  jury  were 
to  take  into  consideration  the  damage  or  inconvenience  which  might 
arise  by  means  of  any  bridges,  roads,  or  other  communications,  and 
assess  separate  damages  for  the  same :  and  the  commissioners  should 
give  judgment  for  such  purchase-money  or  recompense. 

By  section  50,  it  was  enacted  that  upon  payment  or  legal  tender 
of  the  money  agreed  upon,  or  determined  upon  by  the  said  com- 
missioners, or  assessed  by  such  juries  as  aforesaid,  for  the  purchase 


ui  »ijy  bucii  lanus,  groiinas   or  nereaitamenis  as  aroresaia,  lo  ine    thicknesse 
proprietors  thereof,  or  other  persons  entitled  to  receive  such  money,         the 
then  it  should  be  lawful  for  the  Company  immediately  to  enter     CANAif co^ 
upon  such  lands,  &c.,  and  to  dig,  &c.,  and  remove  earth,  &c.,  for 
making,  &c.  the  said  canal. 

Section  53  enacted,  that  the  commissioners  might  and  should 
settle  what  shares  and  proportions  of  the  purchase-monies  or 
recompense  for  damages  which  should  be  so  agreed  upon,  deter- 
mined, or  assessed,  should  be  allowed  to  any  tenant  or  other 
person  having  a  particular  estate,  term,  or  interest  in  the  premises, 
for  his  or  her  respective  interest  therein. 

Sections  55  and  56  reserved  to  proprietors  of  mines  under  the 
canal  their  right  to  work  them,  and  provided  a  remedy  in  case 
of  damage  to  the  canal  by  working  too  near  it. 

Section  128  provided,  that  in  any  action  against  the  Company  for 
acts  done  in  pursuance  of  the  Act,  the  defendant  or  defendants 
might  plead  the  general  issue,  and  give  the  Act  and  special  matter 
in  evidence ;  and  if  it  should  appear  to  be  so  done,  the  jury  should 
find  for  the  defendant. 

By  statute  59  Geo.  III.  c.  118,  reciting  that  great  progress  had 
been  made  towards  the  completion  of  the  canal,  but  that  the  money 
authorized  to  be  raised  had  been  found  inadequate  to  the  purposes 
of  the  Act,  the  Company  *were  empowered  to  raise  a  further  sum  [  *^'^  ] 
for  the  completion  of  certain  new  works  thereby  authorized,  and 
certain  other  powers,  limited  in  their  duration  to  two  years  from 
the  time  of  passing  that  Act,  were  also  conferred. 

The  plaintiff  has  been  for  some  time  working  an  extensive 
colliery  at  Kirkless,  at  Aspul,  in  the  county  of  Lancaster,  lying 
under  the  lands  delineated  in  a  certain  plan  (which  formed  part  of 
the  case).  The  coal  under  a  portion  of  the  lands,  he  holds  under  a 
lease  from  Mr.  Wood,  dated  3rd  of  May,  1824,  for  forty  years :  that 
under  another  portion,  under  a  lease  from  Sir  Robert  Holt  Leigh, 
dated  the  1st  February,  1834,  for  eleven  years.  He.  has  also  held 
other  lands  for  twenty  years  as  tenant  from  year  to  year  to  Sir 
Robert  Holt  Leigh,  at  a  rent  of  80Z.,  and  has  let  the  same  to  his 
coal  agent,  John  Atherton,  for  many  years,  as  tenant  from  year  to 
year,  at  a  rent  of  60Z.,  who  was  in  possession  at  the  time  of  the 
supposed  causes  of  action. 

The  coals  under  another  portion  of  the  lands  marked  on  the  map, 
which,  as  well  as  the  others,  the  plaintiff  has  worked  for  several 
years,  he  holds  under  a  lease  from  Mr.  Hodgson. 
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Thicknesse  The  Lancaster  Canal  Company  made  their  canal  as  far  southward 
The  as  ft  place  called  Bark  Hill,  about  1816.  In  that  year  an  extension 
CanaI! Co^  of  it  was  made  to  a  point  in  Kirkless,  which  is  about  four  miles 
short  of  the  place  of  West  Houghton,  to  which  they  were  originally 
authorized  to  extend  it.  The  land  taken  by  the  Company  for  the 
purpose  of  that  extension  was  contracted  and  agreed  for  between  the 
Company  and  the  owners  of  the  lands  through  which  that  extended 
part  passed,  and  was  taken  by  the  Company  under  such  contracts. 

In  1816  a  junction  was  made  at  that  point,  between  the  Lancaster 
Canal  and  another  public  navigable  canal  called  the  Liverpool 
Canal.  There  was  a  formal  opening  on  the  occasion  of  that 
junction,  on  the  22nd  October,  1816,  a  procession  along  the 
canals,  several  bands  of  music,  and  a  great  assemblage  of  people. 
[  •178  ]  Since  that  time  the  two  *canals  have  been  open  to  the  public ; 
boats  have  traversed  them,  and  tolls  have  been  paid.  From  that 
time  nothing  was  done  by  the  Canal  Company  to  the  south  of  the 
point  above  mentioned,  with  the  exception  after  mentioned,  which 
produced  the  present  action.  The  original  line  of  the  canal  has 
been  in  progress  for  the  last  six  or  seven  years.  When  the  canal 
had  been  made  to  the  above  point,  a  wall  was  built  across  the  end 
of  the  canal  there.  Lord  Balcarras  made  a  pier  also  upon  the  wall 
at  the  same  point,  for  the  purpose  of  loading  coal  on  the  canal 
there,  and  the  plaintijff  made  another  adjoining  that  of  Lord 
Balcarras,  and  also  a  basin  at  the  side  of  the  canal  at  the  same 
place,  adjoining  the  pier,  for  the  same  purpose.  This  wall  and  the 
piers  extended  across  the  whole  breadth  of  the  canal.  The  plaintiff 
also,  under  the  powers  in  his  leases,  made  a  railway  connecting  his 
pier  with  one  of  the  basins  of  the  Leeds  and  Liverpool  Canal, 
for  the  purposes  of  his  colliery.  He  also,  under  the  powers  in  his 
leases,  made  a  wharf  or  laying  ground  for  the  purpose  of  depositing 
his  coals  there.  He  also  otherwise  expended  a  large  sum  upon  the 
colliery. 

In  April,  1835,  the  workmen  of  the  Company  began  to  make  the 
further  cut  in  question,  to  the  south  of  this  point.  This  was  done 
under  certain  agreements  with  Sir  K.  H.  Leigh  and  the  devisees  of 
Hodgson,  and  with  their  knowledge  and  consent.  They  jpared  away 
the  turf  along  the  whole  line  of  their  intended  extension  ;  and  the 
turf  of  that  part  of  the  land  along  the  extended  line  which  was 
included  in  the  agreement  hereinafter  mentioned  with  Sir  R.  H. 
Leigh,  was  taken  away  by  Sir  E.  H.  Leigh.  They  excavated  the 
ground  on  both  sides  of  the  plaintiff's  railway,  but  left  that  standing 


until  the  9th  of  February,  1836,  when  they  removed  it  and  the    Thicknesse 
ground  on  which  it  stood,  and  let  in  the  water  from  the  canal.      In         xhb 
making  this  extension  they  cut  through  the  wall  and  piers.     This     CANAif  Co^ 
extension  is  about  200  yards  long,  and  terminates  in  a  field  occupied 
by  Atherton  under  the  plaintiff. 

On  the  29th  of  April,  1834,  an  agent  of  the  Canal  *Company  [  •479  J 
pointed  out  to  Mr.  Wood  the  land  which  was  afterwards  taken  from 
him  by  the  Canal  Company,  for  the  extension  of  their  canal.  On 
or  about  the  2nd  of  July,  1834,  all  the  lands  which  were  required 
by  the  Company  for  such  extension,  were  set  out.  These  lands 
were  within  the  parliamentary  line,  and  were  ne3e8sary  for  the 
extension  of  the  canal.  On  the  9th  of  September,  1834,  the  Canal 
Company  received  a  notice  from  Mr.  Wood  not  to  trespass  upon  his 
lands,  which  intimated  his  dissent  to  the  Company  taking  the  same 
for  the  extension  of  their  canal.  On  the  10th  of  September,  Mr. 
Wood's  land,  which  had  been  before  set  out,  was  staked  out ;  and 
on  the  same  day,  a  tender  ot  a  sum  of  money  was  made  to  him  by 
the  Company,  for  the  value  of  the  said  land  and  damages,  which 
was  refused  by  Wood,  who  admitted  the  value  to  be  suflBcient,  but 
stated  that  he  had  promised  his  coal  tenant,  Mr.  Thicknesse,  to 
oppose  the  extension  of  the  canal.  Mr.  Wood's  tenant  of  this  land 
was  then  applied  to  on  the  same  day  on  the  part  of  the  Company, 
but  she  refused  to  treat  with  them  for  the  sale  of  her  interest  in 
the  land.  On  the  19th  of  September,  1834,  the  Company  received 
a  notice  from  the  solicitors  of  the  plaintiff,  stating  that  the  plaintiff 
was  the  lessee  of  certain  coal  mines  under  certain  lands,  which 
were  the  same  as  those  set  out,  through  which  the  Lancaster  Canal 
Company  had  manifested  an  intention  of  cutting  a  canal,  and  that 
he  altogether  disputed  their  right  to  cut  such  canal,  and  that, 
as  the  same  would  interfere  prejudicially  with  his  works  and  powers 
under  his  coal  leases,  he  should  resort  to  legal  means  for  <his 
protecti^m.  Besides  the  land  belonging  to  Mr.  Wood,  and  before 
mentioned,  the  land  taken  by  the  Company  for  the  extension 
of  their  canal  comprised  certain  land  belonging  to  Sir  E.  H.  Leigh, 
and  certain  other  land  belonging  to  Mr.  Hodgson's  devisees.  These 
lands  of  Sir  K.  H.  Leigh,  and  the  devisees  of  Mr.  Hodgson,  were 
taken  by  the  Company  under  agreements  with  them  respectively, 
and  with  their  *respective  consents  ;  and  these  agreements  were  [  ♦480  ] 
pursuant  to  the  provisions  of  the  statute  32  Geo.  III.  c.  101,  and 
were  duly  enrolled ;  and  were  agreements  for  the  value  of  the 
absolute  interest  in  the  lands. 
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Thicknesse       The  land  purchased  of  Sir  K.  H.  Leigh,  under  agreement  before 
The         referred  to  with  him,  was  part  of  the  land  demised  by  him  to  the 
Canal^Co^    plaintiff,  and  by  the  plaintiff  demised  to  John  Atherton,  as  before 
mentioned. 

On  the  27th  of  September,  1834,  five  commissioners,  duly 
qualified  and  appointed,  gave  due  notice,  in  pursuance  of  a 
requisition  to  them  on  behalf  of  the  said  Company,  of  a  general 
meeting  of  the  said  commissioners,  at  Lancaster,  on  the  13th  day  of 
October,  for  the  purpose  of  determining  and  adjusting  what  sum  or 
sums  of  money  should  be  paid  by  the  said  Company  to  the  said 
James  Wood  and  his  tenant  Catherine  Bretherton,  for  the  absolute 
purchase  of  the  lands  before  referred  to,  of  which  the  said  James 
Wood  was  owner,  and  Catherine  Bretherton  his  tenant  thereof,  and 
also  what  other  distinct  sum  should  be  paid  to  them  or  either 
of  them  in  recompense  for  any  damages  which  might  be  sustained 
by  either  by  reason  of  severance  of  the  lands ;  and  that  in  case  of 
their  refusal  to  submit  the  said  matters  to  the  determination  of  the 
commissioners,  they  should  issue  their  warrant  to  summon  a  jury, 
pursuant  to  the  Act,  to  assess  the  value  of  the  said  lands,  and  the 
amount  of  the  said  recompense.  The  commissioners  met  pursuant 
to  such  notice  at  the  time  and  place  specified  in  the  notice,  and 
proof  being  made  to  them  of  a  refusal  on  the  part  of  Mr.  Wood 
and  Mrs.  Bretherton  to  submit  the  matter  to  their  decision,  they 
on  the  same  day  signed  a  warrant  to  the  sheriff  of  Lancaster  to 
impannel  a  jury  to  appear  before  them  at  Yarrow  Bridge,  at  a 
certain  place  there  within  one  mile  of  the  canal,  on  the  24th  of 
October ;  and  notice  of  this  intended  meeting  on  the  24th  was  given 
to  Mr.  Wood,  by  a  letter  addressed  and  sent  by  the  post  to  his 
[  '481  ]  attorney,  on  the  14th  of  October.  On  the  said  24th  *day  of 
October,  the  said  commissioners  and  the  jury  which  had  been 
summoned  and  returned,  met  at  the  time  and  place  named  in  the 
said  warrant.  Mr.  W^ood  appeared  by  his  attorney,  under  a  written 
protest,  which,  amongst  many  others,  recapitulated  his  previous 
objections  to  the  want  of  power  in  the  Company  under  their  Act  to 
extend  their  canal,  and  insisted  that  the  warrant  ought  to  have 
made  mention  of  Mr.  Thicknesse,  and  have  summoned  the  jury  to 
assess  damages  for  his  interest  in  the  lands. 

The  jury  awarded  by  their  verdict  80Z.  to  Wood  for  the  value  of 
the  land,  and  51.  to  the  tenant  for  her  interest  in  the  same,  and 
201,  to  Wood  for  the  damage  occasioned  by  severance,  and  an 
inquisilion  was  regularly  drawn  up  and  signed,  and  judgment  given 


these  sums  were  tendered  to  Wood  and  Bretherton  respectively,  the 

and  refused  by  them,  and  on  the  9th  of  December,  were  paid  into  cInTl  Co^ 
the  Bank  of  England,  in  the  name  and  with  the  privity  of  the 
Accountant-General,  to  the  credit  of  Wood  and  Bretherton 
respectively.  On  the  19th  of  December,  in  the  same  year,  the 
Company  entered  on  the  said  lands  belonging  to  Wood.  The  action 
was  commenced  on  the  7th  of  July,  18S6. 

The  plaintiff  had  no  estate  in  the  surface  of  the  lands  taken  by 
the  Company  for  the  purpose  of  the  said  extension  from  Wood,  or 
from  the  devisees  of  Hodgson. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  on  all,  or  any,  or  which  of  the 
counts  of  the  declaration,  and  in  that  case  it  was  agreed  that  the 
amount  of  the  damages  should  be  referred.  If  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  or  that  his 
action  was  commenced  too  late,  then  a  nonsuit  to  be  entered,  or  a 
verdict  for  the  defendant. 

Hir  W.  Follett,  for  the  plaintiff.     *     *     * 

Cressivell,  contra.     *     *     *  [  486  ] 

Sir  W.  FoUett,  in  reply.     *     *     *  [  489  ] 

Lord  Abinger,  C.  B.  :  [  490  ] 

The  first  point  stated  in  this  case  is  the  most  important,  the 
others  being  mere  questions  of  form.  The  first  point  is,  as  to  the 
duration  of  the  powers  of  the  Canal  Company,  and  whether  they 
are  entitled  at  this  distance  of  time  to  complete  the  line  of  their 
canal.  I  find  nothing  in  the  Act  of  Parliament  to  limit  the  time 
in  which  they  may  do  so.  It  has  been  argued  that  it  would  be 
attended  with  great  inconvenience  if  the  time  were  unlimited, 
for  which  reason  the  Legislature  (at  least  one  branch  of  it)  has 
made  a  standing  order  that  there  should  be  introduced  into  all  Acts 
of  this  sort  an  express  limitation  as  to  time.  I  do  not  see  that  that 
circumstance  throws  any  light  on  the  construction  of  this  Act  of 
Parliament ;  it  only  shows  that  that  branch  of  the  *Legislature  [  *49i  ] 
which  made  the  standing  order,  was  of  opinion  that  some  such 
limitation  was  proper.  It  has  been  argued  that  the  lapse  of  time 
very  often  affords  a  reason  for  the  interference  of  a  court  of  equity. 
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Thicknessb  Now  a  court  of  equity  may  interfere  on  grounds  of  this  nature,  that 
The         when  a  Canal  Company  has  obtained  an  Act  of  Parliament  for 

Lancastkr  carrying  into  eflfect  certain  works  without  a  limitation  of  time,  and 
more  especially  where  lands  are  to  be  taken  under  the  Act,  and  the 
works  are  not  completed  at  a  certain  date,  say  till  thirty  years 
afterwards,  during  which  time  the  Company  has  seen  the  owners  of 
the  land  make  erections  and  improvements,  and  incur  expenses  on 
it,  and,  as  in  this  case,  place  their  fences  on  the  termination  of  the 
canal  at  the  point  where  it  left  off,  under  such  circumstances  a 
court  of  equity  might  say  that  a  party  so  lying  by  and  suffering 
another  to  be  misled  by  his  inaction,  should  be  prevented  from 
continuing  his  works  at  that  late  period,  and  destroying  that  which 
would  never  have  been  done  but  for  his  own  negligence.  I  do  not 
say  that  a  court  of  equity  might  not  interfere  in  such  a  case,  but  a 
court  of  law  cannot.  A  court  of  law  must  construe  this  Act  now  as 
if  it  were  the  day  after  the  Act  passed.  The  powers  of  ordinary 
canal  companies  last  for  many  years  :  they  generally  have  a  power 
not  only  to  make  a  particular  line  of  canal,  but  to  make  aqueducts 
to  divert  waters  into  it,  to  feed  it  at  different  points,  and  this  they 
may  do  from  time  to  time :  nor  can  I  say  that  these  powers  are 
limited,  unless  the  Act  point  out  the  time  within  which  they  should 
be  exercised.  Then  it  is  said,  that  this  Act  has  found  its  limits, 
because  the  parties  have  not  funds  enough  to  carry  it  into  effect, 
and  that  they  are  not  authorized  to  violate  the  right  of  any 
individual  unless  they  fulfil  the  condition  imposed,  of  having  a  given 
sum  of  money  for  the  purpose  of  the  adventure ;  that  perhaps 
might  also  be  a  good  ground  for  a  court  of  equity  ;  but  in  this  case 
the  point  does  not  arise.  The  case  does  not  find  that  the  Company 
[  •492  ]  had  no  money.  *The  recital  of  the  Act,  which  passed  in  the  year 
1809,  might  at  first  glance  seem  to  show  such  a  fact,  but  the 
Company  had  a  right  to  raise  the  original  sum  by  means  of  tolls 
received  since  the  Act  of  1809,  and  the  case  does  not  find  that  that 
sum  has  not  been  raised  in  that  manner.  The  point  therefore  does 
not  arise  in  this  case.  That  disposes  of  the  question  as  to  the 
duration  of  the  powers  of  the  Canal  Company.  Of  the  remaining 
points,  the  first  is,  that  Mr.  Thicknesse  has  a  right  to  make  a  rail- 
road for  certain  purposes,  and  this  is  treated  as  an  interest  in  land. 
I  cannot  say  that  it  is  any  more  than  an  easement,  a  right  of  way, 
which  was  not  the  subject  of  purchase,  but  only  of  compensation. 
I  do  not  think  it  necessary  for  the  commissioners  to  give  com- 
pensation for  the  possibility  of  injury  that  might  be  occasioned  to  a 


raii-roaa,  wnen  pernaps  iii  mignii  noi  ue  aone  aD  aii ;  or,  ii  u  isaone,    ihicknbsbk 
the  compensation  must  be  awarded  when  the  damage  is  sustained.         thk 
If  the  Company  should  cut  through  this  rail- road  without  making     cIna^l^  Co^ 
any  bridge  over  it,  or  other  means  of  communication,  then  the 
parties  injured  would  have  a  right  to  apply  to  receive  damages, 
and  the  right  will  accrue  wherever  that  injury  arises.     The  next 
point  is,  the  claim  in  respect  of  the  reversion.     Now  it  appears  to 
me  that  there  is  nothing  to  show  the  plain tiflf  had  such  a  reversion. 
I  will  not  enter  on  the  question  whether  by  possibility  a  man,  who 
is  a  tenant  from  year  to  year,  may  not  have  a  reversion ;  suppose 
he  is  tenant  from  year  to  year  from  Michaelmas  to  Michaelmas, 
and  he  underlets  from  March  to  March,  that  is  a  case  where  he 
may  have  a  reversion ;  but  the  case  before  us  does  not  state  what 
this  reversion  is,  but  only  says  that  the  plaintijff  underlet  the  land 
to  Atherton  as  tenant  from  year  to  j'ear,  so  that  for  aught  that 
appears  he  may  have  underlet  it  for  the  same  period  of  time  as  he 
had  taken  it  from  his  landlord,  in  which  case  he  would  have  no 
reversion,  for  he  could  not  give  to  his  tenant  more  than  his  own 
landlord  gave  to  him.     The   Company  may  treat   as  well  for  a 
reversion  as  for  a  subsisting  lease,  the  Act  of  *Parliament  making      [  ♦iea  ] 
"any  interest"  whatever  the  subject  of  contract.     Suppose  the 
commissioners  agree  to  take  the  land  from  the  owner  of  the  rever- 
tion,  subject  to  the  present  interest  of  a  tenant,  and  for  a  lease 
which  has  five  or  six  years  to  run,  and  they  agree  not  to  disturb 
the  tenant  at  all,  and  to  postpone  their  right  to  enter  on  the  land, 
then  if  they  do   disturb   the   tenant,  he  has   a  right  to  call  for 
compensation ;  but  if  the  tenant  is  allowed  to  retain  possession 
till  the  Company  really  want  to  take  the  land,  and  is  not  disturbed 
before  the  determination  of  his  interest,  I  do  not  see  what  damage 
he  sustains.     Suppose  he  had  an  interest  in  land,  and  the  Company 
were  to  say,  **  we  shall  want  the  whole  of  the  land,  but  we  do  not 
mean  to  purchase  it  for  two  years,"  why  should  he  receive  compen- 
sation for  that  ?    I  apprehend  that  neither  the  commissioners  nor 
the  jury  would  give  it.     (His  Lordship  then  stated  his  opinion  that 
the  proceedings  taken  under  the  Act  were  regular.)      For  these 
reasons  the  judgment  will  be  for  the  defendants. 

Parke,  B.  : 

I  am  of  the  same  opinion,  and  concur  entirely  with  the  Lord 
Chief  Baron.  As  to  the  first  question  in  the  case,  which  is  the 
important  one,  it  appears  to  me  that  as  the  Act  of  Parliament  has 


702  1838.     EX.     4  MEE.  &  W.  493—494.  [b.r. 


Thickkesse   limited  no  precise  time  in  which  its  provisions  are  to  be  executed. 
The         ^^^y  are  to  continue  till  the  Company  think  proper  to  execute  the 

^^NAL  c^^  ^^^^  '  ^^^  ■'•  ^^  ^^^  aware  of  any  decision  of  a  court  either  of  law 
or  equity,  that  there  is  any  implied  limitation  as  to  their  being 
executed  within  a  reasonable  time  from  the  passing  of  the  Act :  but 
even  supposing  that  the  power  of  the  Canal  Company  were  to  be 
executed  within  a  reasonable  length  of  time,  it  would  be  impossible 
for  us  to  pronounce  any  opinion  whether  a  reasonable  time  has 
elapsed  or  not.  I  found  my  opinion  on  this,  that  the  Act  of 
Parliament  has  not  limited  any  precise  time,  and  there  being  no 
[  ♦494  ]  authority  that  the  Courts  are  to  supply  such  a  limitation,  *it  is 
impossible  for  us  to  do  so ;  and  the  powers  of  the  32  Geo.  III. 
continue,  unless  taken  away  in  terms  either  express  or  implied  by 
some  subsequent  statute.  They  are  said  to  be  taken  away,  because 
the  Company  were  without  funds,  and  could  not  proceed  in  making 
or  continuing  their  canal  so  as  to  execute  it  on  the  terms  pointed 
out  in  the  32  Geo.  III.  It  is  impossible  for  us  to  say  what  the 
condition  of  their  funds  may  be.  But  by  the  59  Geo.  III. 
authority  is  given  to  them  to  make  a  fresh  tax  and  build  a  new 
bridge,  and  to  raise  a  further  sum,  and  to  sell  land  possessed  by 
them  at  the  time  of  the  passing  of  that  Act,  in  which  there  is  a 
clause  restricting  them,  as  to  their  additional  powers,  to  two 
years.  It  appears,  therefore,  that  the  powers  they  had  under  the 
32  Geo.  III.  were  left  precisely  as  they  were  before,  and  the 
Legislature  only  meant  to  restrict  the  additional  powers  which 
they  had  not  by  the  prior  Acts  of  Parliament.  I  think,  therefore, 
we  must  hold  that  they  were  in  power  to  exercise  all  the  rights  they 
had  by  the  32  Geo.  III.,  and  to  do  all  necessary  thmgs  for  the 
'  purpose  of  carrying  into  execution  the  intention  of  the  Act :  and 
that  disposes  of  the  case  on  the  substantial  ground. 

Then,  reference  is  made  to  the  rights  upon  the  land  which 
belongs  to  Mr.  Wood,  and  Hodgson's  devisees,  and  Sir  R.  H.  Leigh, 
in  all  of  which  the  plaintiff  had  a  lease  from  the  different  pro- 
prietors, under  which  he  had  the  power  of  going  upon  the  closes 
and  laying  his  railways  on  the  surface ;  and  it  is  stated  that  he 
had  been  injured  in  regard  to  the  laying  down  of  rails  on  the  land 
of  Wood  and  Hodgson's  devisees,  and  also  as  to  the  rail-road 
itself  which  he  had  laid  on  the  land  of  Sir  R.  Leigh,  by  virtue  and 
in  execution  of  the  powers  given  by  his  lease.  So  far  as  all  this 
goes,  it  appears  to  me  it  is  not  a  case  in  which  the  Company 
are  called  on  to  purchase.     I  think   the   sections  in   the  Act  of 
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Parliament   which    enable   the   Company  to    treat  with    persons    Thicknesse 
interested  in  land  do  not  *apply  to  persons  who  have  a  mere  ease-         the 
ment  or  right  of  passage  over  the  land.     All  the  Company  want  to    CANA^f^Cc? 
purchase  is  the  lands  themselves,  and  they  must  treat  with  those       [  '495  ] 
who  have  an  interest  in  them  either  as  tenants  in  fee,  for  life,  or 
for  years,  in  severalty  or  in  common.     The  Company  are  also 
bound  to  make  compensation  to  any  person  interested  in  lands,  or 
having  a  right  of  way  or  easement  into  or  over  lands,  for  any 
damage  he  may  sustain  in  consequence  of  the  works  performed  by 
the  Company   under  or  by  virtue  of   the  powers  of  this  Act  of 
Parliament;    and  in  this  case,  if  the  plaintiff  has  sustained  any 
real  injury  by  the  division  of  his  rail-road,  and  if  they  do  not  put 
him  in  the  same  situation  as  he  was  before,  by  putting  a  bridge 
where  the  railway  is,  he  will  be  entitled  to  receive  full  compensation 
from  the  Company.     That  disposes  of  all  the  questions  except  the 
last,  which  is  founded  on  the  supposition  that  the  plaintiff  has  a 
reversionary  interest  in  the  premises  occupied  by  Atherton.     Now 
I  think  there  is  considerable  weight  in  what  was  urged  by  /Sir  W. 
Follett,  that  it  would  not  be  prudent  for  the  owner  of  the  reversion 
to  make  a  bridge  on  the  bank  of  the  owner  of  a  particular  estate, 
and  that  it  would  be  a  hardship  on  a  tenant  if  he  had  to  make  a 
bridge  for  a  precise  sum,  and  then  only  to  take  an  aliquot  portion 
of  that  sum.     I  think,  in  this  case,  if  the  plaintiff  had  any  rever- 
sionary interest  at  all,  the  Company  would  have  done  right,  before 
entering  upon  the  land,  to  have  made  a  bargain  with  him  for  the 
reversion ;  but  it  is  enough  for  us  to  say,  as  to  this  point,  that 
there  is  nothing  in  the  special  case  that  makes  it  possible  to 
ascertain  whether  he  really  had  any  reversionary  interest  at  all. 
He  may  have  had  some,  as  between  him  and  the  tenant ;  but  even 
that  does  not  appear;  and  he  may  have  demised  for  the  whole 
term,  which  would  operate  as  an  assignment.     It  is  unnecessary, 
therefore,  to  decide  that  point.     With  regard  to  the  argument  on 
the  alleged  irregularity  of  the  proceedings,  as  to  assessing  the 
value  of  the  interest  which   Mr.   Wood  has,  *according  to   the       [  *496  ] 
view  I  take  of  the  case,  it  is  wholly  unnecessary  to  decide  that 
question,  the  only  point  for  us  being  as  between  the  Company  and 
Thicknesse. 

GURNBY,  B. : 

I  entirely  concur  with  my  Lord  Chief  Baron  and  my  brother 
Parke  on  all  the  points.    It  was  not  until  long  after  this  Act  passed 
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[R.R. 


Thioknesse   in  1792,  that  the  Legislature  entertained  the  idea  of  restricting 
The         the  time  of  operation  of   such  Acts  as  these,  and  I  am  aware   of 
Canal^Co^    several  without  such  restriction. 


Judgvient  for  the  defendants. 


1838. 

Exch.  of 
Pirns. 

[496] 


[  '497  ] 


ONLEY  V.  GAEDINER  and   Another  (1). 

(4  Meeson  AWelsby,  496—501 ;  S.  C.  1  H.  &  H.  381 ;  8  L.  J.  (N.  S.)  Ex.  102.) 

The  enjoyment  of  an  easement,  as  of  right,  for  twenty  years  next  before 
the  commencement  of  the  suit,  within  the  Prescription  Act,  1832,  means 
a  continuous  enjoyment  as  of  right,  for  the  twenty  years  next  before  the 
commencement  of  the  suit,  of  the  easement  as  an  easement,  without 
interruption  acquiesced  in  for  a  year.  It  is  therefore  defeated  by  unity  of 
possession  during  all  or  part  of  the  twenty  years. 

And  such  unity  of  possession  need  not  be  specially  replied  under  the 
5th  section  of  the  Act. 

Trespass  for  breaking  and  entering  two  closes  of  the  plaintiff, 
called, the  Click  Head  Meadow,  and  the  Rock  Hill  Cotts.  The 
defendant  pleaded  a  right  of  way  over  the  closes  in  question,  to 
and  from  a  close  in  his  occupation,  called  the  Click  Head  Coppice, 
claiming  it  by  enjoyment  for  twenty  years  next  before  the  com- 
mencement of  the  suit,  under  the  stat.  2  &  8  Will.  IV.  c.  71,  s.  2. 
The  replication  traversed  the  right  as  pleaded,  and  thereupon  issue 
was  joined.  At  the  trial  before  Patteson,  J.,  at  the  last  Worcester 
Assizes,  the  defendant,  in  support  of  his  plea,  proved  that  about 
forty  years  ago,  the  close  now  called  the  Click  Head  Coppice  was  a 
hop-yard,  and  that  at  that  period  hops  used  to  be  carried  thence, 
over  the  plaintiff's  closes,  to  the  highway ;  and  also  that  once  in 
every  six  or  seven  years  hop-poles  were  carried  across  them  to  and 
from  the  hop-yard.  This  user  of  the  premises  had  however  long 
ceased,  and  the  hop-yard  was  afterwards  planted  as  a  coppice :  and 
it  appeared  that  for  many  years,  down  to  a  period  about  fifteen 
years  before  the  commencement  of  the  suit,  all  the  three  closes  had 
been  occupied  together :  from  that  period  to  the  commencement  *of 
the  action,  the  defendant  proved  a  user  of  the  way  for  all  purposes. 
It  was  objected  for  the  plaintiff,  that  under  these  circumstances  the 
plea  was  not  sustained,  for  that  there  had  not  been  an  enjoyment 
as  of  right,  i.e.,  adversely  to  the  owner  or  occupier  of  the  closes 


(1)  Cited  and  followed  by  Bacon, 
V.-C.  in  Outrani  y.  Maude  (1881)  17 
Ch.  D.  391,  405,  50  L.  J.  Ch.  783, 
785;    and  see   Gardner  y,    Hodyaons 


Kingston  Brewery  Co,  [1901]  2  Ch.  19S, 
70  L.  J.  Ch.  504,  C.  A.  The  case  is 
also  followed  by  JoYCB,  J.,  Damjter  v. 
Bassett  [1901]  2  Ch.  350.— R,  C. 
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over  which  the  way  was  claimed,  for  the  full  period  of  twenty  years       Onley 
next  before  the  suit.     The  learned  Judge  reserved  the  point,  and  a    qardener. 
verdict  was  found  for  the  defendants,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  nominal  damages. 

In  the  beginning  of  this  Term,  TcJfourd,  Serjt.  obtained  a  rule 
nisi  accordingly,  against  which 

Maide  and  R.  V.  Richards  showed  cause : 

First,  the  defendants  have  sufficiently  shown  an  enjoyment  as  of 
right  for  twenty  years  next  before  the  commencement  of  the  suit, 
within  the  meaning  of  the  statute.  That  the  statute  does  not 
require  a  continuous  enjoyment  during  the  whole  period  of  twenty 
years,  is  manifest  from  the  definition  given  in  the  4th  section,  of 
what  shall  be  deemed  an  interruption  of  the  right  within  s.  2,  viz. 
*^  that  no  act  or  matter  shall  be  deemed  to  be  an  interruption,  unless 
submitted  to  or  acquiesced  in  for  one  year  "  after  notice. 

(Pabke,  B.  :  Interruption  means  an  obstruction  by  the  owner  of 
the  locus  in  quo,  but  is  to  amount  to  nothing  unless  acquiesced  in 
for  a  year.) 

The  reasonable  construction  of  the  statute  is,  that  the  twenty  years' 
enjoyment  next  before  the  commencement  of  the  suit  means  twenty 
years'  actual  enjoyment,  not  interrupted  by  a  year's  acquiescence 
in  an  obstruction.  And  that  construction  is  strongly  supported 
by  reference  to  the  8th  section,  which  provides  for  the  suspension 
of  the  right  during  the  term  of  forty  years,  in  the  case  of  an  out- 
standing estate  for  life  or  years.  The  Legislature  did  not  mean  by 
the  use  of  the  words  "next  before  &c."  to  provide  against  any  sus- 
pension of  the  enjoyment  during  the  twenty  years:  for  that  is 
provided  for  by  the  words  "  without  interruption,"  as  they  *are  [  *498  ] 
explained  in  s.  4.  If  the  twenty  years,  however  composed,  extend 
to  the  period  of  the  commencement  of  the  suit,  that  complies  with 
the  meaning  of  the  words  "  next  before  "  the  commencement  of  the 
suit :  so  that,  if  the  twenty  years  were  composed  of  four  periods  of 
five  years,  at  intervals  broken  by  periods  of  unity  of  possession, 
that  would  satisfy  the  words  of  the  statute,  provided  the  last 
period  of  five  years  reached  down  to  the  commencement  of  the 
suit.  An  opinion  was  certainly  expressed  by  the  Coubt,  in  Bright 
V.  Walker  (i),  that  enjoyment  as  of  right  is  inconsistent  with  unity 

(1)  40  R.  R.  536  (1  Cr.  M.  &  R.  211). 
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Okley  of  possession  during  all  or  part  of  the  time :  but  it  is  submitted 
Gabdineb.  that  that  is  not  borne  out  by  a  more  strict  consideration  of  the 
statute.  In  Tickle  v.  Brmvn{i)y  the  "enjoyment  as  of  right"  is 
defined  to  consist  in  an  enjoyment  had»  not  secretly  or  by  stealth, 
or  by  sufferance  or  permission,  but  openly  and  liotoriously,  by  a 
person  claiming  to  use  it  without  danger  of  being  treated  as  a 
trespasser. 

But  secondly,  the  fact  of  the  unity  of  possession  ought  at  all 
events,  under  s.  5,  to  have  been  specially  replied.  All  matters  of 
fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoyment 
are  to  be  specially  pleaded. 

(Pabke,  B.  :  That  is,  not  inconsistent  with  the  simple  fact  of 
enjoyment  as  of  right.) 

Enjoyment  as  of  right  would  appear  to  be  properly  put  in  contra- 
distinction to  enjoyment  under  leave  granted  totiea  quoties — mean- 
ing ^n  enjoyment  by  a  party  claiming  under  a  right  to  enjoy. 
Here  there  was  actual  enjoyment,  and  by  a  person  who  had  the 
right  to  do  all  he  did.  The  words  of  the  Act  ought  to  be  applied  to 
any  right  which  comprehends  the  thing  done.  Here  the  party  had 
the  land,  and  with  it  the  right  of  way  over  it. 

(Pakke,  B.  :  If  your  argument  be  well  founded,  a  tenant  for  forty 

years  would  acquire  an  indefeasible  right  of  way.    You  could  not 

reply  that  he  had  a  lease;  it  must  appear,  in  order  to  defeat  the 

[  *499  J      right,  that  it  was  enjoyed  *under  a  consent  or  agreement  in  writing 

expressly  given  for  that  purpose.) 

The  lease  would  be  for  that  purpose  amongst  others :  it  would  com- 
prehend the  grant  of  a  right  of  way  during  the  term.  A  grant  of 
way  is  a  grant  to  use  the  surface  of  the  land  in  a  special  and 
limited  manner ;  a  lease  is  a  grant  to  use  it  in  any  manner  consistent 
with  certain  stipulations. 

(Parke,  B.  :  The  lease  does  not  give  the  right  of  way  at  all ;  it 
is  a  grant  of  the  soil  itself,  not  of  any  easement  over  it.  The 
"  enjoyment  as  of  right "  means  an  enjoyment  of  the  easement 
as  such.) 

It  is  submitted  that  the  true  spirit  and  meaning  of  the  5th  section 
is  this :  that  where  the  plaintiff  does  not  mean  to  controvert  the 

(1)  43  B.  E.  358  (4  Ad.  «&  EL  369;  6  Nev.  &  Man.  230). 


fact  done,  but  says  there  was  some  grant  under  which  it  was  exer-       Onley 


V, 


cised  otherwise  than  strictly  of  right,  he  must  reply  it,  and  cannot    gardinek. 

introduce  it  under  the  general  traverse  of  the  right:  and  such 

seems  to  be  the  doctrine  laid  down  by  the  Court  in  Tickle  v.  Brown. 

The  object  of  the  statute  certainly  was  not  to  incumber  parties 

with  greater  difficulties  of  pleading  than  before ;  and  it  is  clear  the 

defendant  in  this  case  might  have  claimed  the  right  by  immemorial 

usage,  and  so  pleaded  it. 

Parke,  B.  : 

We  shall  probably  not  trouble  the  counsel  on  the  other  side,  but 

in  the  meantime  the  Court  will  consider  the  case.    My   strong 

impression  is,  that  the  Act  requires  a  twenty  years'   continuous 

enjoyment  of  the  easement  as  an  easement ;  and  also  that  unity  of 

possession  need  not  be  replied. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  delivered  a  few  days  afterwards,  by 

Parke,  B.  : 

The  plea  of  actual  enjoyment,  as  of  right,  of  a  way  over  the 
locus  in  quo,  for  twenty  years  next  before  the  commencement  of  the 
suit,  cannot  be  supported.  We  are  all  clearly  of  opinion,  that  in 
order  to  *entitle  the  defendant  to  the  benefit  of  the  statutory  plea,  [  •boo  ] 
it  must  be  an  enjoyment  of  the  easement  as  such,  and  as  of  right, 
for  a  continuous  period  of  twenty  years  next  before  the  suit,  without 
such  interruption  as  is  defined  in  the  Act ;  upon  which  nothing 
turns  in  this  case.  This  appears  to  us  to  be  the  natural  construc- 
tion of  the  4th  section  of  the  statute  2  &  3  Will.  IV.  c.  71,  by 
which  construction  we  ought  to  abide,  unless  it  could  be  made  out 
that  it  would  lead  to  some  absurdity  or  manifest  incongruity  with 
the  intention  of  the  Legislature,  to  be  collected  from  every  part  of 
the  statute.  No  such  absurdity  or  inconsistency  would  follow  from 
this  construction ;  on  the  contrary,  to  hold  that  the  words  might 
be  satisfied  by  an  enjoyment  for  different  intervals,  which  added 
together  would  be  twenty  years,  the  last  continuing  up  to  the  com- 
mencement of  the  suit,  would  be  to  let  in  a  great  number  of  cases 
in  which  the  presumption  of  a  grant  never  could  have  existed 
before  the  statute.  For  instance,  if  the  occupier  had  used  the  road 
openly  for  a  year  or  two,  and  then  uniformly  asked  permission  on 
each  occasion,  or  only  used  it  secretly  and  by  stealth  for  some  years, 
and  tiiuii  itfbumed  the  tjuju^uitini  ot  it,  na  mn*  wuuiu  uunterid  liiat 
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Ojjley  a  grant  could  have  been  presumed,  because  the  intervals  of  enjoy- 
Gabdiner.  ment  united  might  amount  to  twenty  years.  A  similar  reason 
applies  to  intervals  of  unity  of  possession  during  which  there  is  no 
one  who  could  complain  of  the  user  of  the  road.  It  would  be  no 
answer  to  say,  that  in  one  particular  case,  where  the  land  over 
which  the  right  is  exercised  is  out  on  lease,  the  Legislature  had 
provided  for  the  non-continuity,  if  I  may  so  say,  of  one  of  the 
periods  mentioned  in  the  Act ;  but  in  truth  it  has  not  so  provided, 
for  the  effect  of  the  8th  section  is  not  to  unite  discontinuous  periods 
of  enjoyment,  but  to  extend  the  period  of  continuous  enjoyment 
which  is  necessary  to  give  a  right,  by  so  long  a  time  as  the  land  is 
out  on  lease,  subject  to  the  condition  therein  mentioned. 
[  'ooi  ]  It  appears  to  us,  therefore,  that  according  to  the  words  *and 

meaning  of  the  Act,  the  enjoyment  of  the  easement  must  be 
continuous ;  and  the  Court  has  already  intimated  its  opinion  to 
that  effect,  in  the  case  of  MonmoutJishire  Caned  Company  v. 
Harford  (l). 

That  an  enjoyment  must  be  of  an  easement  as  such,  is  a  matter 
on  which  we  feel  no  difficulty  ;  and  the  Coubt  has  already  put  this 
construction  on  the  Act,  after  some  consideration,  in  the  case  of 
Bright  v.  Walker  (2),  though  the  precise  point  was  certainly  not 
in  judgment.  As  to  the  question,  whether  the  proof  of  unity 
of  possession  is  admissible  under  the  traverse  of  the  plea, 
no  doubt  can  be  entertained  since  the  decision  of  the  case  of 
Monmouthshire  Canal  Company  v.  Harford^  and  its  confirmation 
by  the  Court  of  King's  Bench  in  Tickle  v.  Broicn  (3),  and  by  the 
Court  of  Common  Pleas  in  Beasley  v.  Clarke  (4.).  The  "  simple 
fact  of  enjoyment,"  referred  to  in  the  fifth  section,  is  an  enjoyment 
"as  of  right,"  and  proof  that  there  was  an  occasional  unity  of 
possession,  is  as  much  in  denial  of  that  allegation  as  the  occasional 
asking  permission  would  be. 

We  think,  however,  that  under  the  circumstances,  the  defendant 
should  have  leave  to  amend,  by  pleading  the  right  immemorially. 

Rxde  accordingly, 

Talfourd,  Serjt.,  and  W.  J.  Alexander  appeared  to  argue  in 
support  of  the  rule. 

(1)  40  E.  E.  648  (1  Cr.  M.  &  E.  614;  (3)  43  E.  E.  358  (4  Ad.  &  El.  369). 
o  Tyr.  68).  (4)  42  E.  E.  704  (2  Bing.  N.  G.  70o ; 

(2)  40  E.  E.  536  (1  Cr.  M.  &  E.  211 ;  3  Scott,  258). 
4  Tyr.  502). 
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COWPER  AND  Others  v.  SMITH  and  Wife  (1).  im. 

(4  Meeson  &  Welsby,  519—522.)  jijareh.  of 

Assumpsit  on  a  written  guarantee  given  to  the  plaintiffs  for  goods  to  be  r  rio  i 
supplied  by  them  to  one  G.  to  the  extent  of  400?.  The  guarantee  provided  '-  ^ 
that  the  plaintiffs  were  to  have  full  liberty  to  extend  the  period  of  credit  to 
G.,  and  to  hold  over  or  renew  bills,  notes,  or  other  securities  given  by  him, 
**  and  to  grant  to  G.  and  the  persons  liable  upon  such  bills,  notes,  or  securi^ 
ties,  any  indulgence,  and  to  compound  with  him  or  them  respectively,  as  the 
plaintiffs  might  think  fit,  without  the  same  discharging  or  in  any  manner 
affecting  the  liability  of  the  defendant  by  virtue  of  the  guarantee.''  The 
declaration  then  averred  the  supply  of  goods  exceeding  the  guarantee,  of 
which  sum  168/.  was  unpaid  by  G.  of  which  the  defendant  had  notice,  and 
was  requested  to  pay  that  sum,  but  had  not  done  so. 

Plea,  that  after  the  debt  was  incurred  by  G.,  and  before  action  brought, 
the  plaintiffs  became  parties  to  a  composition  deed  between  G.  and  his 
creditors,  whereby  he  assigned  all  his  stock  in  trade,  &c.  for  the  benefit  of 
his  creditors ;  and  that,  in  consideration  thereof,  the  plaintiffs  and  the  other 
creditors,  parties  thereto,  granted  a  general  release  to  G.  of  all  debts  and 
demands  against  him.  The  plea  then  averred,  that  the  promise  in  the 
declaration  was  only  made  by  the  defendant  as  surety,  and  that  the  plaintiffs, 
by  the  deed,  released  G.  without  the  privity  of  the  defendant,  and  without 
notice. 

Held,  on  demurrer,  that  under  the  express  terms  of  the  guarantee,  the 
security  was  not  discharged  by  the  release  of  the  principal  debtor. 

Assumpsit  on  a  written  guarantee  given  by  the  female  defendant, 
before  her  marriage,  to  the  plaintiffs,  for  goods  to  be  supplied  by 
them  to  one  Thomas  Green,  to  the  extent  of  400Z.  It  was  provided 
by  the  guarantee,  that  the  plaintiffs  should  have  full  liberty  to 
extend  the  period  of  credit  to  Green,  and  to  hold  over  or  renew 
bills,  notes,  or  other  securities  given  by  him ;  **  and  to  grant  to 
Green,  and  the  persons  liable  upon  such  bills,  notes,  or  securities, 
any  indulgence,  and  to  compound  with  him  or  them  respectively, 
as  the  plaintiffs  might  think  fi,t,  without  the  same  discharging 
or  in  any  manner  affecting  the  liability  of  the  defendant,  Mary 
Elizabeth,  by  virtue  of  the  guarantee,  or  entitling  her  to  set  off  or 
claim  against  the  said  sum  of  400/.  any  dividends  or  payments 
which  the  plaintiffs  might  receive  on  account  for  the  said  Green." 
The  declaration  set  out  the  guarantee,  and  averred  the  supply  of 
goods  to  an  amount  exceeding  the  guarantee,  of  which  sum  1682. 
and  upwards  was  unpaid  by  Green,  of  which  the  defendants  had 
notice,  and  were  requested  to  pay  the  amount,  but  had  not  done  so. 

The  defendants  pleaded,  amongst  other  pleas,  that  after  the  debt 
was  incurred  by  Green,  and  before  the  commencement  of  the  suit, 

(1)  Followed  in  Union  Bank  of  Manchester  v.  Beech  (1865)  3  Hurlst.  &  Colt. 
672,  34  L.  J.  Ex.  133.— E.  C. 


CowPEB  the  plaintiffs  became  parties  to  a  composition  deed  between  Green 
Smith.  and  his  creditors,  whereby  Green  assigned  to  trustees  all  his  stock 
in  trade,  goods,  and  other  property  mentioned  in  the  deed,  for  the 
benefit  of  his  creditors;  and  that  in  consideration  thereof,  the 
[  *520  ]  plaintiffs  and  *the  other  creditors,  parties  thereto,  granted  a  general 
release  to  Green  of  all  debts  and  demands  against  him :  and  the 
defendants  averred  in  the  plea,  that  the  promise  in  the  declaration 
mentioned  was  made  by  the  wife  (before  marriage)  as  laurety  only ; 
and  that  the  plaintiffs,  by  the  deed,  released  Green  without  the 
privity  of  the  defendants  or  either  of  them,  and  without  any 
notice  to  her. 

The  application  set  out  the  terms  of  the  guarantee  (containing 
the  above-mentioned  clause,  giving  power  to  the  plaintiffs  to 
compound  with  Green)  verbatim.  To  this  replication  the  defendants 
demurred  generally. 

James,  in  support  of  the  demurrer  : 

The  defendants  are  discharged  by  the  composition  deed,  and  the 
release  contained  in  it.  The  general  rule  is  clear,  that  the  release 
of  the  principal  debtor  without  the  surety's  assent  will  discharge 
the  surety :  and  it  appears  from  the  plea,  that  the  plaintiffs 
executed  the  deed,  and  released  Green,  without  the  assent  or  even 
the  knowledge  of  the  surety  in  this  case.  In  order  to  preserve  the 
creditor's  right  of  suing  the  surety,  an  express  reservation  to  that 
effect  ought  to  be  contained,  and,  as  none  is  shown  here,  it  must  be 
taken  that  the  deed  contained  none. 

(Lord  Abinger,  G.  B.  :  By  the  express  terms  of  the  contract  in 
this  case,  you  agree  to  become  bound  notwithstanding  the  discharge 
of  the  principal  debtor.) 

The  principle  on  which  the  cases  depend  is,  that  a  release  of  the 
debtor  amounts  to  a  release  of  the  surety,  because  the  surety, 
if  sued,  would  be  entitled  to  recover  over  against  the  principal, 
and  the  release  would  thereby  become  inoperative.  In  Lewis  v. 
Jones  (i),  it  was  held  that  the  holder  of  a  promissory  note,  who  had 
signed  an  agreement  to  take  a  composition  of  5s.  in  the  pound 
from  the  maker  in  full  of  his  demand,  on  having  the  collateral 
[  *o2i  ]  security  for  that  sum  of  a  third  person,  *thereby  discharged  an 
indorser,  who  had  indorsed  it  fot  the  maker's  accommodation  ;  the 

(1)  28  E.  E.  360  (4  B.  &  C.  506). 
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the  surety's  liability.  And  in  Ex  parte  Glendinning  (i),  the  Lord  smith. 
Chancellor  held  that  if  a  creditor  wish  to  retain  his  right  against 
the  surety,  there  must  be  a  reservation  to  that  effect  in  the  deed. 
The  same  doctrine  is  laid  down  in  Ex  parte  Oifford  (2).  And  Lord 
Eldon,  in  English  v.  Darley  (3),  observes,  that  when  a  creditor 
agrees  to  give  time  to  the  principal  debtor,  he  can  make  no  demand 
against  the  surety,  because  by  so  doing  he  must  enforce  a  payment 
from  the  principal,  contrary  to  the  agreement.  Li  the  present 
case,  therefore,  as  no  express  reservation  appears  to  have  been 
made  of  the  right  to  sue  the  sureties,  the  remedy  against  them 
is  gone. 

(Gurnet,  B.  :  The  terms  of  the  guarantee  confer  a  right  to 
release  absolutely,  and  you  insist  upon  a  condition  being  imported 
into  it. 

Parke,  B.  :  There  is  no  restriction  in  the  guarantee,  which 
authorises  the  plaintiffs  to  compound  with  Green,  as  they  shall 
think  fit,  without  the  same  discharging  or  affecting  the  liability 
of  the  surety.) 

But  if  the  Court  should  think  that  the  terms  of  guarantee  rendered 
it  unnecessary  that  the  assent  of  the  surety  should  be  obtained  to 
the  composition  deed,  or  that  there  should  be  an  express  reser- 
vation of  the  right  to  sue  the  sureties,  it  is  still  contended  that 
the  terms  of  the  guarantee,  giving  liberty  to  compound,  do  not 
authorise  an  absolute  release  by  a  deed  under  seal. 

Hayes f  contra^  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B.  : 

The  deed  in  question  is  a  composition  deed,  and  is  therefore 
within  the  express  terms  of  the  guarantee,  which  authorises  the 
plaintiffs  to  "  compound  *with  "  their  debtor.  Accordingly,  as  the  [  •622  ] 
surety  has  expressly  contracted  to  remain  liable,  notwithstanding 
the  discharge  of  the  principal,  it  cannot  now  be  contended  that  the 
discharge  of  the  principal  is  an  implied  discharge  of  the  surety. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiffs, 

(1)  Buck,  517.  (3)  o  R,  E,  64a  (2  Bos,  i^  P,  62), 

(2)  G  E,  li  aa  (0  Vcfs.  HOo). 


1838-       CLAEKSON    AND    Another,    Assignees,    v.    PARKER 

'wch.  OJ 
Pleat. 

[  532] 


Exch.  of  (4  Meeson  t&  Welsby,  532—535  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  72 ;  7  DowL 

^^«w.  P.  C.  87.) 


The  Court  has  a  general  jurisdiction,  independently  of  the  stat.  2  Oeo.  11. 
c.  23,  8.  23  (1),  to  order  an  attorney  to  deliver  a  bill  of  coets  to  his  client,  and 
account  for  monies  received ;  although  they  have  no  power  to  order  it  to  be 
taxed,  except  in  the  cases  provided  for  by  l^at  Act. 

Ku^FBEY  had  obtained  a  rule  calling  on  the  plaintiffs  to  show 
cause  why  the  following  order  of  Aldebson,  B.,  which  had  been 
obtained  on  the  application  of  the  assignees  of  a  bankrupt,  should 
not  be  rescinded,  on  the  ground  that  the  learned  Judge  had  no 
authority  to  make  such  order :  ''I  order  that  Mr.  Archer,  the 
defendant's  late  attorney,  within  three  weeks,  do  deliver  to  the 
attorney  for  the  assignees  his  bill  of  costs  in  this  and  other  actions, 
including  those  of  a  judgment  obtained  against  B.  C. ;  the  said 
bill  to  be  referred  to  the  Master  to  be  taxed,  the  attorney  of  the 
[  *53S  ]  assignees  undertaking  to  pay  him  a  rateable  ^dividend  of  the 
money  due  to  him,  if  any,  and  reserving  to  him  any  lien  to  which 
he  may  be  entitled ;  the  said  Mr.  Archer  to  give  credit  for  all  suma 
of  money  received  by  him  on  behalf  of  the  bankrupt,"  &c.  It  was 
admitted  that  the  business  done  was  not  of  a  nature  to  give  the 
Court  jurisdiction  under  stat.  2  Geo.  II.  c.  28,  s.  23. 

Gumey  showed  cause : 

It  must  be  admitted  that  that  part  of  the  order  which  relates  to 
the  taxation  of  the  bill  cannot  be  supported ;  but  it  is  submitted 
that  the  Court  or  a  Judge  had  power  to  make  such  an  order,  as  to 
the  rest  of  the  terms  contained  in  it.  If  he  has  received  any 
money  into  his  hands,  the  Court  must  undoubtedly  have  juris- 
diction over  him,  as  an  officer  of  the  Court,  to  compel  him  to 
account  for  it.  And  the  terms  of  the  order  are  in  his  favour ;  for, 
by  being  allowed  to  retain  his  lien,  he  is  placed  in  a  situation 
preferable  to  that  of  ainy  other  creditor  under  the  bankruptcy. 

Humfrey,  contra  : 

The  Court  or  a  Judge  has  no  power  to  order  an  attorney  to 
deliver  his  bill  of  costs,  except  in  those  cases  which  are  provided 
for  by  2  Geo.  II.  c.  23,  s.  23,  namely,  where  it  relates  to  the  costs 
of  an  action  at  law  or  a  suit  in  equity. 

(1)  Eepealed  by  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  1.  And  see  &  37 
of  same  Act. — ^E.  C. 
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(Parkb,  B. :  The  case  of  Ex  parte  Aitkin  (i)  is  expressly  in  point.  Clabkson 
There  the  Court  of  King's  Bench  decided,  that  "where  the  parkbr. 
employment  of  the  attorney  is  so  connected  with  his  professional 
character,  as  to  afford  a  presumption  that  his  character  formed  the 
ground  of  his  employment  by  the  client,  there  the  Court  will 
exercise  jurisdiction :  "  and  I  am  not  aware  that  that  case  has  ever 
been  overruled. 

Alderson,  B.  :   And  in  Ex  parte  Arrowamith  (2),  Lord  Eldon 
said,   that   "  the  jurisdiction   to  tax  the  bills  of   attornies  and 
solicitors,  as  officers   ^of   the  Court,  subsisted   long  before  the      [  *oS4  ] 
statute.") 

Those  cases  were  determined  at  a  time  when  it  was  thought  that, 
independently  of  the  provisions  of  the  stat.  2  Geo.  II.  c.  23,  the 
Courts  had  a  power  to  refer  an  attorney's  bill  for  taxation.  Thus, 
in  Wihon  v.  Outheridge  (3),  it  was  held  that  the  Court  would  order 
an  attorney's  bill  to  be  taxed,  though  it  consisted  merely  of  a 
charge  of  drawing  a  warrant  of  attorney,  and  attending  the 
defendant  respecting  it :  and  the  Court  said,  "  We  have  a  para- 
mount jurisdiction,  independently  of  the  statute,  to  refer  an 
attorney's  bill  for  taxation."  But  it  has  been  clearly  settled  by 
subsequent  decisions,  that  the  Courts  have  no  power  to  order 
an  attorney's  bill  to  be  taxed,  unless  it  be  for  a  proceeding 
at  law  or  in  equity:  Clutterbuck  v.  Combes  (4),  Burton  v.  Chat- 
terton  (5).  So  that  the  former  authorities,  which  decided  that  the 
Courts  had  power  to  compel  an  attorney  to  deliver  a  bill,  were 
founded  on  the  idea  that  they  had  power  to  order  a  bill  to  be  taxed, 
which  it  appears,  by  the  subsequent  cases,  they  had  not. 

Parkb,  B.  : 

There  have  been  instances  innumerable  in  which  orders  have 
been  made  for  an  attorney's  bill  to  be  delivered,  without  any  thing 
more  being  said.  I  do  not  see  why  any  restriction  should  be 
placed  upon  the  authority  of  a  Judge  to  order  the  attorney  to 
deliver  his  bill,  in  order  to  let  his  client  know  how  much  he  is 
in  his  debt.  When  once  in  possession  of  a  signed  bill,  it  would  be 
in  the  discretion  of  the  party  whether  he  would  afterwards  apply 
to  the  Court  to  have  it  taxed,  undertaking  to  pay  the  amount  found 

(1)  22  E.  E.  616  (4  B.  &  Aid.  47).  (4)  o  B.  &  Ad.  400. 

(2)  13  Ves.  126.  (5)  3  B.  &  Aid.  486. 

(3)  3  B.  &  0.  157. 


CLARK80N     to  be  due  ;  and  the  question  might  then  arise  whether  it  ought  to 
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Parker,  b©  taxed  or  not :  but  I  have  no  doubt  as  to  the  right  of  the  client 
[  'sas  ]  to  insist  on  his  attorney's  letting  him  know  what  is  *due  to  him. 
The  rule  must  therefore  be  absolute  so  far  as  relates  to  striking 
out  that  part  of  the  order  which  speaks  of  the  taxation  of  the 
bill  and  the  undertaking  to  pay  the  same  by  the  assignees,  but 
discharged  as  to  the  rest. 

Alderson,  B.  : 

,  The  object  of  the  statute  2  Geo.  II.  c.  28,  was  to  restrain  the 
right  of  the  attorney  in  proceeding  against  his  client ;  for,  previous 
to  that  Act,  he  bad  always  a  right  to  have  the  reasonableness  of  his 
bill  determined  by  a  jury ;  whereas  now,  before  bringing  an  action, 
it  must  be  delivered,  and  thus  become  liable  to  taxation.  But  that 
statute  is  quite  independent  of  the  general  power  of  the  Court  to 
compel  him,  under  proper  circumstances,  to  deliver  a  bill,  and  there 
are  numerous  cases  to  which  the  statute  has  no  reference  at  all. 

GuRNEY,  B.,  concurred. 

Ride  discliargedy  except  so  far  as  related  to  the  taxation  of 
the  hill,  and  tlie  undertaking  to  pay  by  the  assignees. 


1838.  BADNALL  v.  HAYLAY. 

Exch.  of       (4  Meeeon  &  Welsby,  535—536  ;  S.  C.  1  H.  &  H.  359 ;    8  L.  J.  (N.  S.)  Ex.  46 ; 
Pleas.  2  Jut.  992  ;  7  Dowl.  P.  C.  19.) 

^        -•  When  security  for  costs  has  been  given  by  a  plaintiff  residing  out  of  the 

jiuisdiction,  the  Court  will  not  order  the  bond  to  be  delivered  up  to  be 
cancelled  before  the  end  of  the  suit,  on  the  alleged  ground  that  the  plaintiff 
has  since  returned  to  England,  with  the  intention  of  permanently  remaining. 

The  plaintiff,  at  the  commencement  of  the  action,  being  resident 
out  of  the  jurisdiction  of  the  Court,  the  defendant  had  applied  for 
and  obtained  the  usual  bond  as  a  security  for  costs. 

Whateley  now  moved  for  a  rule  to  show  cause  why  the  bond 

should  not  be  delivered  up  to  be  cancelled,  on  the  ground  that  the 

[  'sae  ]       plaintiff  had  since  then  come  to  reside  in  *England.     The  affidavit 

stated  that  the  plaintiff  had  returned  to  England  with  the  intention 

of  permanently  remaining  here. 

Pahke,  B.  :  '  '      

Tbiire  is  no  precedent  for  such  ei  rule.     I  think  that  the  bond 
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must  remain  during  the  continuance  of  the  suit,  otherwise  any 
casual  visit  to  this  country  within  that  period,  will  be  converted 
into  a  residence  here. 

Alderson,  B.  :  ^ 

Intermediate  costs  may  have  been  incurred,  for  which  this  bond 
is  and  ought  to  remain  a  security.  This  will  also  prevent  the 
inconvenience  of  a  second  application  for  security  hereafter,  should 
the  plaintiff  go  abroad  again  before  the  action  is  terminated. 

Rule  refmed. 


Badnall 

r. 

Hatlay. 


WALLIS  V.  HAEKI80N  and  Others. 

(4  Meeson  &  Welsby,  538—544  ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  44.) 

A  parol  license  from  A.  to  B.  to  enjoy  an  easement  over  A.'s  land,  is 
countermandable  at  any  time  whilst  it  remains  executory ;  and  if  A.  con- 
veys the  land  to  another,  the  license  is  determined  at  once,  without  notice 
to  B.  of  the  transfer,  and  B.  is  liable  in  trespass  if  he  afterwards  enters 
upon  the  land. 

Case  by  the  plaintiff,  as  reversioner,  for  damage  done  to  a  close 
in  the  possession  of  his  tenant,  by  digging  up  the  soil,  and  making 
embankments  and  a  railway  over  it. 

The  defendants  pleaded  six  pleas.  In  the  second  plea  they 
justified  under  an  indenture,  bearing  date  the  26th  of  October, 
1888,  whereby  the  Dean  and  Chapter  of  the  Cathedral  Church  of 
Durham,  being  seised  in  fee  of  certain  lands,  of  which  the  close  in 
question  was  parcel,  granted  and  demised,  and  certain  other  parties 
therein  mentioned  granted,  ratified,  and  confirmed  unto  the 
defendants,  full  liberty  to  enter  on  the  said  lands,  and  make  a 
main-way,  a  bye-way,  and  certain  cuts  for  the  carriage  oE 
merchandize  across  the  same,  for  the  term  of  twenty-one  years, 
at  the  rent  of  601.  per  annum.  On  this  plea  issue  was  joined. 
The  defendants  also  pleaded,  fifthly,  that  before  the  time  when,  &c., 
and  before  the  said  close  became  the  close  of  the  plaintiff,  to  wit, 
on  the  1st  of  January,  1831,  the  defendants  applied  to  the  said 
Dean  and  Chapter,  and  other  parties  to  the  indenture  in  the  2nd 
plea  mentioned,  for  license  to  make  over  the  said  close  in  the 
indenture  mentioned,  in  which  &c.,  the  said  rOad,  &c.,  and  the 
said  Dean  and  Chapter  being  then  seised  in  their  demesne  as  of 
fee  in  the  premises,  it  was  agreed  between  the  defendants  and  the 
said  Dean    and   Chapter    and    the  other  parties,  &c.,   that  tne 
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Exrh.  of 
Pleas, 

[638] 


[539] 


Wallis  defendants  should  have  such  license,  liberty,  power,  and  authoritv 
Habkison.  to  enter  into  and  apon  the  said  close,  and  to  form,  make,  and 
maintain  a  certain  main  road  and  bye  ways  and  cuts,  &c.,  and  that 
the  said  Dean  and  Chapter,  and  the  said  other  parties,  should 
grant,  ratify,  and  confirm  the  same  to  the  defendants ;  and  there- 
upon, and  long  before  the  plaintiff  or  any  person  whose  estate  or 
interest  he  now  hath,  had  any  estate  or  interest  in  the  said  close 
in  which  &c.,  to  wit,  on  the  1st  January,  1831,  the  said  Dean  and 
Chapter,  and  the  said  other  parties,  gave  and  delivered  to  the 
defendants  at  their  request  possession  and  occupancy  of  the  said 
way-leave,  &c.,  over  which  the  said  main  road  and  byeway  and 
cuts  &c.,  now  are  and  at  the  said  time  when  &c.,  had  been  con- 
[  *540  ]  structed,  for  the  purpose  of  making  the  same,  with  *leave,  license, 
and  authority  to  the  defendants  to  enter  and  set  out  the  same  &e. ; 
whereupon  the  defendants,  before  the  plaintiff  had  any  interest  in 
the  close,  entered  and  set  out  the  same,  and  made  the  said  main 
way  &c.,  for  the  purpose  of  making  the  said  road,  &c. ;  and  the 
defendants  further  say,  that  afterwards,  in  pursuance  of  the  said 
agreement,  and  of  the  said  possession  so  given,  to  wit,  on  the  26th 
of  October,  1888,  by  an  indenture  made  between  &c.,  the  said 
Dean  and  Chapter  granted  and  demised,  and  granted  and  ratified 
and  confirmed,  unto  the  defendants  such  full  and  free  liberty, 
power  and  authority,  to  enter  upon  the  said  close,  and  to  form, 
make,  and  maintain  the  said  road,  &c.,  and  maintain  the  said 
possession,  &c.  The  plea  then  proceeded  to  aver  that  the  defen- 
dants, by  virtue  of  the  said  possession,  authority,  license,  and 
indenture  last  aforesaid,  possessed  and  enjoyed  the  said  way-leave, 
and  entered  on  the  premises  for  the  purpose  of  forming  the 
said  main  road,  and  formed  and  continued  the  said  main  road 
until  the  time  when  &c.,  and  for  that  purpose,  and  in  so  doing, 
unavoidably  committed  the  said  trespasses,  6ic.  The  6th  plea 
was,  that  the  railway  in  question  had  formerly  been  the  joint 
property  of  the  defendants  and  the  plaintiff,  and  that  by  inden- 
ture bearing  date  the  16th  of  July,  1882,  made  between  the 
defendants  and  the  plaintiff,  (which  said  indenture,  sealed  with 
the  seals  of  the  plaintiff  and  defendants,  the  defendants  were 
unable  to  bring  into  Court,  the  same  having  been  delivered  to  the 
plaintiff),  the  plaintiff  had  disposed  of  all  his  interest  in  the 
said  railway. 

The  plaintiff  having  craved  oyer  of  the  indenture  in  the  5th 
plea  mentioned,  set  out  the  deed,  and  then  demurred  specially  to 


this  ground  (amongst  others),  that  the  excuse  given  in  it  for  not     Harbison. 
making  profert  of  the  indenture  of  the  16th  of  July,  1832,  was 
insufficient  in  law.     Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer :  [  s^i  ] 

The  excuse  given  in  the  sixth  plea  is  not  sufficient  to  dispense 
with  the  profert.  If  the  party,  in  pleading  a  deed,  states  it  to  be 
in  the  possession  of  the  opposite  party,  as  in  a  writ  of  dower,  if 
the  tenant  alleges  a  detinue  of  charters  by  the  demandant,  or 
where  a  man  claims  by  statute  merchant  or  statute  staple,  profert 
will  be  dispensed  with :  Wyinark's  case  (i) ;  or  even  if  it  be 
averred  that  the  instrument  was  lost  by  time  or  accident :  Read  v. 
Brookman  (2) :  but  here  it  is  only  alleged  that  the  deed  was 
delivered  to  the  plaintiff,  without  stating  that  it  is  now  in  his 
possession,  or  what  has  become  of  it. 

(Parke,  B.  :  The  excuse  for  the  want  of  profert  is  clearly 
insufficient.) 

Then  the  fifth  plea  is  bad  for  several  reasons ;  first,  because  the 
right  of  making  this  main  road  was  a  matter  which  lay  in  grant, 
and  could  only  be  conferred  by  deed,  and  not  by  parol ;  and  the 
deed  mentioned  in  the  plea,  as  it  appears  on  oyer,  does  not  amount 
to  a  confirmation  of  any  prior  license  by  deed.  Then,  on  another 
ground,  it  is  a  principle  that  every  deed  must  be  pleaded  according 
to  its  legal  effect  and  operation;  now,  this  deed  is  pleaded  as 
a  grant  and  also  as  a  confirmation,  either  of  which  would  be  a 
sufficient  answer  of  itself;  so  that  the  plea  is  double  and  uncertain, 
and  is  bad  on  that  ground  also. 

Hoggins,  contra  : 

It  must  be  admitted  that  the  sixth  plea  cannot  be  supported. 
But  the  fifth  plea  is  good,  as  showing  a  license  from  a  former 
owner  of  the  close,  which  continues  in  force  until  notice  is  given 
of  its  revocation.  Admitting  that  that  license  was  countermand- 
able  by  a  subsequent  conveyance  of  the  close  to  the  plaintiff,  it 
is  not  competent  to  him  to  treat  the  defendants  as  trespassers, 
without  first  giving  them  notice  of  the  conveyance,  by  the  effect  of 
♦which  their  title  to  the  easement  is  taken  away,  and  to  which       [  •542  ] 

(1)  5  Co.  Eep.  75  a.  (2)  3  T.  E.  151. 


WALLis  they  were  neither  parties  nor  privies.  Webb  v.  Paternoster  {ly 
HABtt'isoN.  is  an  authority  to  that  effect.  There  the  owner  of  a  close  had 
given  a  party  a  license  to  place  a  cock  of  hay  upon  it,  until  he 
should  be  able  conveniently  to  sell  it.  The  owner  of  the  close 
subsequently  leased  it  to  the  defendant  for  a  term  of  years,  who 
put  in  some  cattle  which  eat  the  hay,  for  which  trespass  was 
brought.  It  was  held  by  Montague,  Ch.  J.,  and  Haughton,  J., 
DoDDERiDGE,  J.,  being  of  a  contrary  opinion,  that  the  plaintiff, 
under  such  circumstances,  was  entitled  to  notice.  If  that  be  so, 
it  was  incumbent  on  the  plaintiff  to  show  that  the  defendants  had 
had  notice,  and  it  was  not  for  them  to  show  that  they  had  not. 
It  is  clear  that  the  Dean  and  Chapter  could  not  have  maintained 
trespass  against  the  defendants  without  notice ;  and  it  is  difficult 
to  see  how  any  person  who  claims  under  them  can  be  in  a  better 
situation. 

Watson,  in  reply : 

Webb  V.  Paternoster  is  distinguishable  from  the  present  case, 
as  that  was  the  case  of  a  license  executed :  here  it  is  wholly 
executory.  In  Winter  v.  Brockwell  (2),  that  distinction  was  taken, 
and  it  was  there  held  that  a  license  to  put  a  skylight  over  an  area 
could  not  be  recalled  at  pleasure  after  it  had  been  executed  by  the 
grantee.  Heivlins  v.  Shippavi  (3)  is  an  authority  to  the  same 
effect.  It  would  be  absurd  to  hold  that  notice  should  be  required  ; 
the  party  in  the  enjoyment  of  an  easement  is  bound  to  take  notice 
who  is  the  owner  of  the  inheritance. 

Lord  Abinger,  G.  B.  : 

I  am  of  opinion  that  the  plea  is  bad  on  special  and  on  general 
[  •543  ]  demurrer.  It  is  an  attempt  *to  show  a  species  of  title,  or  to  set 
up  an  excuse  under  colour  of  a  deed,  the  precise  operation  of  which 
is  not  sufficiently  shown.  If  the  deed  had  been  executed  before 
the  plaintiff  had  any  interest  in  the  property,  or  had  entered  on 
the  soil,  it  would  have  operated  as  a  good  defence  as  pleaded; 
because  it  is  pleaded  as  a  confirmation  of  a  parol  authority  to 
make  the  rail-road,  which  had  been  given  before  the  plaintiff  had 
any  interest  in  the  close,  and  which  would  then  have  remained 
in  force  notwithstanding  the  change  of  property.  But  the  plea 
does    not    show,  with    any    distinctness,  whether  the  deed  was 

(1)  Palm.  71;  Popham,  151 ;  2  Eol.  (3)  31  E.  E.  757  (5  B.  &  C.  221 ;  7 
E.  143.                                                        Dowl.  &Ey.  783). 

(2)  9  E.  R  454  (8  East,  308). 


and  for  that  uncertainty  is  bad.  Then,  treating  it  as  a  plea  of  Harrison. 
license,  I  think  it  is  bad  on  general  demurrer,  because  a  mere 
parol  license  to  enjoy  an  easement  on  the  land  of  another  does  not 
bind  the  grantor,  after  he  has  transferred  his  interest  and  pos- 
session in  the  land  to  a  third  person.  I  never  heard  it  supposed, 
that  if  a  man  out  of  kindness  to  a  neighbour  allows  him  to  pass 
over  his  land,  the  transferee  of  that  land  is  bound  to  do  so  likewise. 
But  it  is  said,  that  the  defendant  should  have  had  notice  of  the 
transfer.  That  is  new  law  to  me.  A  person  is  bound  to  know  who 
is  the  owner  of  the  land  upon  which  he  does  that  which,  ^rima 
facxcy  is  a  trespass.  Even  if  this  were  not  so,  I  think  the 
defendants  ought,  in  excuse  of  their  trespass,  to  have  pleaded  the 
fact  that  they  had  no  notice  of  the  transfer.  It  is  true,  it  would 
be  the  assertion  of  a  negative,  but  I  think  this  would  be  one  of 
those  cases  where,  to  make  a  title  or  excuse  good,  a  negative  should 
be  shown  on  the  pleadings,  even  if  the  proof  of  the  aflfirmative 
might  be  on  the  opposite  party.  As  to  the  case  of  Wehh  v. 
PateimoateVy  the  grant  of  the  license  to  put  the  hay  stack  on  the 
premises  was  in  fact  a  grant  of  the  occupation  by  the  haystack, 
and  the  party  might  be  considered  *in  possession  of  that  part  of  [  *544  ] 
the  land  which  the  haystack  occupied,  and  that  might  be  granted 
by  parol. 

Parke,  B.  : 

I  am  of  the  same  opinion.  If  the  justification  is  made  to  rest 
on  a  supposed  grant  from  the  Dean  and  Chapter,  I  think  the  plea 
is  bad,  because  it  does  not  state  that  the  deed  was  executed  before 
the  plaintiff  became  entitled.  Then,  with  regard  to  the  license,  the 
plea  is  bad  in  substance.  We  are  not  called  upon  in  this  case 
to  consider,  whether  a  license  to  create  or  make  a  rail-road,  granted 
by  a  former  owner  of  the  soil,  is  countermandable  after  expense 
has  been  incurred  by  the  licensee,  which  was  the  question  in 
Winter  v.  Brockivell;  for  it  is  not  alleged  that  there  has  been  any 
expense  incurred  in  consequence  of  the  license,  and  therefore  it 
remains  executory :  and  I  take  it  to  be  clear,  that  a  parol  executory 
license  is  countermandable  at  any  time ;  and  if  the  owner  of  land 
grants  to  another  a  license  to  go  over  or  do  any  act  upon  his  close, 
and  then  conveys  away  that  close,  there  is  an  end  to  the  license ; 
for  it  is  an  authority  only  with  respect  to  the  soil  of  the  grantor, 
and  if  the  close  ceases  to  be  his  soil,  the  authority  is  instantly 
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gone.  Webb  v.  Paternoster  is  very  distinguishable  from  this  case, 
for  there  the  license  was  executed,  by  putting  the  stack  of  hay 
on  the  land ;  the  plaintiffs  there  had  a  sort  of  interest,  against  the 
licensor  and  his  assigns ;  but  a  license  executory  is  a  simple 
authority  excusing  trespasses  on  the  close  of  the  grantor,  as  long 
as  it  is  his,  and  the  license  is  uncountermanded,  but  ceases  the 
moment  the  property  passes  to  another. 


GuRNEY,  B.,  concurred. 


Judgment  for  the  plaintiff . 


1839. 

Exck,  of 
Pleas, 
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MONKS  V.  DYKES  (l). 

(4  Meeson  &  Welsby,  567—570;  S.  C.  1  H.  &  H.  418 ;  8  L.  J.  (N.  S.)  Ex.  73.) 

A  plea,  to  trespass  for  assault  and  battery,  that  the  defendant  was  in 
possession  of  a  dwelling-house,  and  that  the  plaintiff  disturbed  him  in 
his  possession,  wherefore  he  turned  him  out,  is  not  sustained  by  proof  that 
the  defendant  was  a  lodger,  occupying  one  room  in  a  house,  the  landlord 
keeping  the  key  of  the  outer  door. 

Trespass  for  assault  and  battery.  Flea,  that  the  defendant  was 
possessed  of  a  dwelling-house,  and  that  the  plaintiff  was  making  a 
noise  and  disturbance  therein,  and  disturbing  him  in  the  posses- 
sion thereof,  wherefore  the  defendant  violliter  manus  imposuit  to 
remove  him  thence.  Beplication,  de  injuria.  At  the  trial  before 
Parke,  B.,  at  the  last  Somersetshire  Assizes,  the  proof  was  that  the 
defendant  was  a  lodger,  occupying  one  room  in  the  house  of  a  Mrs. 
Phillips,  into  which  the  plaintiff  had  intruded  himself,  and  was 
turned  out  by  the  defendant.  The  landlady  resided  in  the  house, 
and  kept  the  key  of  the  outer  door.  It  was  objected  for  the 
plaintiff,  that  the  allegation  in  the  plea,  that  the  defendant  was 
possessed  of  a  dwelling-house,  was  not  sustained  by  this  evidence. 
The  learned  Judge  was  of  that  opinion,  but  the  case  of  Fenn  v. 
Grafton  (2)  being  cited  as  an  authority  to  the  contrary,  the  verdict 
passed  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  nominal  damages. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Crotvder  showed  cause : 
The  replication  puts  in  issue  the  material  allegations  of  the  plea 


(1)  Referred  to  by  Erle,  Ch.  J.,  in 
Cook  V.  Humber  (1862)  11  C.  B.  (N.  S.) 
33,  47,  31  L.  J.  C.  P.  73,  78 ;  and  see 


Thompson  v.  Ward  (1871)  L.  R,  6  C.  P. 
327,  40  L.  J.  C.  P.  169.— R.  C. 
(2)  2  Ring.  N.  C.  617;  2  Scott,  56. 


the  act  done  by  the  defendant,  he  is  entitled  to  the  verdict.  One  dykes. 
of  the  allegations  of  the  plea  is,  that  the  defendant  is  possessed  of 
a  dwelling-house;  but  if  he  be  possessed  of  any  portion  of  a 
dwelling-house  which  would  justify  his  turning  out  a  party  who 
invaded  his  possession,  that  is  a  sufficient  proof  of  the  plea  in 
substance.  Fenn  v.  Grafton  is  precisely  in  point,  and  is  even 
stronger  than  the  present  case,  since  there  proof  that  the  plaintiff 
was  in  the  *separate  possession  of  two  rooms  of  a  house  was  held  [  '568  ] 
sufficient  to  satisfy  an  allegation  that  he  was  in  possession  of  a 
messuage — which  is  a  term  having  a  strict  legal  import. 

(Parke,  B.  :  It  did  not  appear  there  that  the  plaintiff  was  a 
lodger,  another  person  having  the  key  of  the  outer  door.  The 
question  was  not  whether  a  lodger  could  describe  his  room  as  a 
dwelling-house,  but  whether  an  admitted  dwelling-house  could  be 
described  as  a  messuage.) 

TiNDAL,  Ch.  J.  says,  that  ''  if  the  declaration  had  stated  that  the 
plaintiff  was  lawfully  possessed  of  a  certain  dwelling-house,  there 
can  be  no  doubt,  upon  the  authority  of  Lord  Coke,  8  Inst.  65,  and 
many  other  authorities,  the  evidence  would  have  supported  the 
allegation." 

(Lord  Abinoer,  C.  B.  :  The  judgment  of  the  Court  takes  it  for 
granted  that  there  was  such  an  occupation  as  made  it  a  dwelling- 
house.) 

Independently  of  the  authority  of  that  case,  this  plea  is  proved 
in  substance.  The  defendant  clearly  need  not  state  all  that  he 
occupies.  So,  on  the  other  hand,  if  he  had  said  he  was  in  possession 
of  ''certain  apartments/'  and  it  appeared  that  he  occupied  one 
only,  would  not  that  have  been  sufficient?  A  dwelling-house  is 
equivalent  to  that,  for  it  must  consist  of  one  or  more  rooms  ;  and  it 
is  sufficient  if  the  party  states  himself  to  be  in  possession  of  that 
which  necessarily  includes  the  thing  proved.  There  is  no  mis- 
description, as  if  it  were  land  instead  of  house,  or  the  like :  the 
only  question  is,  whether  the  subject  is  described  with  such  reason- 
able clearness  as  that  the  other  party  cannot  b^  misled.  The 
distinction  between  natural  and  legal  identity,  and  that  the  latter 
must  be  resorted  to  as  the  proper  test  o£  variance,  is  clearly  afcated 
Ijv  Mr.  Starkie,  1  Evid.  371. 
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Lord  Abinoer,  C.  B.  : 

It  appears  to  me  that  the  replication  puts  the  whole  plea  in 
[  *569  ]  issue,  and  the  substance  *of  the  plea  is,  that  the  defendant  was 
disturbed  in  the  possession  of  his  dwelling-house,  and  therefore 
committed  the  assault  complained  of.  According  to  Mr,  Crowder'g 
argument,  if  the  defendant  proved  himself  to  be  in  possession  of  a 
single  brick,  an  allegation  that  he  was  in  possession  of  a  brick 
dwelling-house  would  equally  be  supported.  A  room  within  a 
house  may  be  a  dwelling-house  or  it  may  not ;  here  it  was  not,  and 
therefore  the  plea  was  not  sustained. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  thought  at  Nisi  Frius  that  the 
plea  was  not  made  out ;  that  the  defendant  should  have  shown 
himself  to  be  in  the  occupation  of  a  dwelling-house,  such  as  that 
he  could  have  maintained  trespass  for  the  invasion  of  it,  whereas 
he  proved  himself  to  be  merely  a  lodger,  in  occupation  of  a  room 
in  another  person's  house.  It  is  very  important  that  accuracy  of 
pleading  should  be  observed :  and  I  should  then  have  acted  on  my 
opinion,  but  for  the  case  of  Fenn  v.  Grafton,  which,  on  the  cursory 
examination  I  then  made  of  it,  seemed  to  be  an  authority  the  other 
way  ;  but  on  a  more  attentive  consideration  of  it,  I  think  it  clearly 
is  not ;  it  only  decides,  what  is  quite  correct,  that  a  messuage  and 
a  dwelling-house  are  substantially  the  same  things,  and  therefore 
that  if  rooms  be  so  occupied  as  to  be  in  fact  a  dwelling-house,  they 
may  be  described  as  a  messuage.  There  was  nothing  inconsistent 
in  the  facts  of  that  case  with  the  supposition  of  the  rooms  being 
occupied  as  an  exclusive  dwelling-house.  The  passage  quoted  by 
TiNDAL,  Ch.  J.,  from  Lord  Coke  (i),  clearly  refers  to  a  chamber  under 
certain  circumstances — where  a  house  is  divided  into  several 
chambers,  with  separate  outer  doors.  If  that  had  been  the  case 
here,  then  the  room  would  have  been  properly  described  as  a 
[  •570  ]  dwelling-house.  The  case  of  Fenn  *v.  Grafton,  therefore,  does  not 
stand  in  the  way  of  a  decision  in  favour  of  the  plaintiff,  and  I  think 
that  neither  in  law  nor  in  common  sense  can  a  man  be  described  as 
being  in  possession  of  a  dwelling-house,  where  he  is  a  mere  lodger. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 
(1)  3  Inst.  65. 


(4  Meeson  &  Welsby,  670—579;  S.  C.  1  H.  &  H.  430;    8  L.   J.   (N.   S.)       Exoh.of 

Ex.  113.)  Plea», 

Where  a  party  has  been  returned  in  the  schedule  of  the  collector  of  land-tax  ^  ^ 
for  a  particular  parish,  as  in  default  for  a  sum  assessed  upon  him  for  land-tax 
in  that  parish,  and  the  schedule  haying  been  duly  certified  to  this  Court,  a 
writ  of  levari  facicu  has  issued,  under  which  the  sum  named  has  been 
levied  on  his  goods,  and  paid  into  the  receipt  of  the  Exchequer,  the 
Court  cannot  afterwards  set  aside  the  writ,  on  the  ground  that  the  party  has 
been  assessed  in  the  wrong  parish. 

In  Michaelmas  Term,  Kelly  obtained  a  rule  to  show  cause,  on 
behalf  of  William  Margetts,  of  Huntingdon,  Gent.,  why  three  several 
writs  of  levari  facias  directed  to  the  sheriff  of  Huntingdonshire, 
commanding  him  to  levy  out  of  the  goods  and  chattels,  lands  and 
tenements,  of  Edward  Smith,  the  tenant  of  the  said  William 
Margetts,  the  several  sums  therein  respectively  mentioned  to  be 
due  to  his  late  Majesty  from  the  said  Edward  Smith,  arising  from 
the  land-tax  charged  upon  him  in  the  parish  of  Glatton,  in  the 
county  of  Huntingdon,  should  not  be  set  aside.  The  affidavits  of 
Mr.  Margetts,  on  which  the  rule  was  obtained,  stated  the  following 
facts : 

In  December,  1824,  Mr.  Margetts  purchased  a  farm  in  Holme 
Fen,  in  the  parish  of  Holme,  in  the  hundred  of  Norman  Cross  and 
county  of  Huntingdon,  consisting  of  about  640  acres.  The  vendor 
was  also  owner  of  another  farm  at  Glatton,  an  adjoining  parish  to 
Holme,  and  situate  also  in  the  same  hundred  and  county  ;  and  in 
the  spring  of  1825,  the  latter  farm  was  also  sold  and  conveyed  by 
him  to  another  purchaser.  The  solicitor  to  this  purchaser,  a 
Mr.  Morley,  was  also  clerk  to  the  commissioners  of  land-tax  for  the 
hundred  of  Norman  Cross.  At  Michaelmas,  1825,  Mr.  Margetts 
paid  to  the  tax  collector  of  the  parish  of  Holme,  the  two  half  years' 
♦land-tax  then  due  in  respect  of  his  farm  at  Holme.  At  Michaelmas,  [  *o7i  ] 
1826,  after  having  paid  the  sum  of  102.  14s.  &d.  to  the  Holme 
collector  for  the  land-tax  of  that  year,  he  was  called  upon  by  the 
collector  for  Glatton,  who  stated  that  he  came  by  desire  of  Morley 
for  7Z.  14«.  6d.  for  a  year's  land-tax,  which  he  alleged  was  payable 
to  the  parish  of  Glatton  in  respect  of  the  farm  at  Holme.  Mr. 
Margetts  having  refused  to  pay  the  Glatton  collector,  in  April,  1828, 
the  Glatton  assessors,  with  Morley  as  their  adviser,  distrained  his 
cattle  for  two  and  a  half  years'  land-tax  assessed  on  him  by  the 
Glatton  assessors  in  respect  of  his  farm  at  Holme.  Mr.  Margetts 
thereupon  commenced  an  action  of  trespass  against  Morley  and 
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In  re         the  assessors,  which  came  on  for  trial  at  the  Huntingdon  Summer 
Land-tax.    Assizes,  1828,  when  a  verdict  was  taken  for  the  plaintiflF,  subject  to 
a  special  case  for  the  opinion  of  the  Court  of  King's  Bench.     When 
the  case  came  on  for  hearing,  the  defendants'  counsel  raised  a 
question   whether,  although  the   lands  in   question   were   situate 
within  the  hamlet  of  Holme,  they  did  not  form  part  of  the  parish 
of  Glatton ;  and  a  new  trial  was  thereupon  granted,  and  the  cause 
again  came  on  for  trial  at  the  Spring  Assizes,  1831,  when  that 
point  was  left  to  the  jury,  and  a  verdict  was  again  given  for  the 
plaintifif.     A  rule  was  afterwards  obtained  for  a  new  trial,  partly 
on  the  ground  that  it  should  have  been  left  to  the  jury  to  say 
whether  the  farm  had  not  been  usually  assessed  to  Glatton ;  but 
the  Court  were  of  opinion  that  by  the  Land-tax  Act,  38  Geo.  HI. 
c.  5,  8.  53,  every  person  ought  to  be  assessed  in  respect  of  his  lands 
in  the  places  where  they  lie.     The  assessors  for  the  time  being  of 
Glatton,  nevertheless,  continued  to  assess  Mr.  Margetts,  and  subse- 
quently his  tenant,  Smith,  for  land-tax  in  Glatton  parish  in  respect 
of  the  farm  at  Holme,  but  they  always  refused  to  submit  to  such 
assessments.  On  the  81st  of  January,  1837,  three  writs  of  levan/acias 
were  issued  out  of  this  Court,  directed  to  the  sheriff  of  Huntingdon- 
[  *o72  ]       shire,  commanding  *him  to  levy  out  of  the  goods  and  lands  of 
Smith  the  sums  therein  respectively  alleged  to  be  due  in  respect  of 
land-tax  charged  on  him  in  Glatton.     Previously  to  the  execution 
of  these  writs.  Smith  gave  notice  in  writing  to  the  sheriff  that  they 
had  been  wrongfully  issued,  and  that  the   said   sums  had  been 
illegally  charged  on  him,  and  his  goods  and  lands  were  not  legally 
liable  to  the  payment  of  any  part  thereof,  and  that  he  protested 
against  any  seizure  or  sale  of  his  goo^B  or  lands  under  the  writs, 
and   intended  to  take  such  legal  proceedings  in  respect  of  the 
premises  as  he  might  be  advised.     The  sheriff,  however,  by  virtue 
of  the  said  writs,  entered  upon  the  premises  and  distrained  some  of 
Smith's  cattle.     Shortly  afterwards  Smith  died :  and  an  action  was 
thereupon  commenced  in  the  Court  of  King's  Bench,  in  the  name 
and  with  the  concurrence  of  his  executors,  against  the  sheriff,  for 
the  trespass  so  committed  by  him  in  the  execution  of  the  said  writs, 
to  which  he  pleaded  that  he  mad^  the  entry  and  distress  complained 
of  under  the  writs.     The  affidavit  then  stated  that  the  deponent 
was  advised  by  counsel  that  the  matter  so  pleaded  was  a  sufficient 
answer  in  law  to  the  trespass  complained  of,  and  that  there  was  no 
remedy  for  the  injuries  sustained  by  such  entry  and  distress,  other- 
wise than  by  application  to  set  aside  the  writs  of  levari  facias : 
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that  the  farm  in  respect  of  which  the  land-tax  was  assessed  to  in  re 
Glatton,  is  situate  at  Holme  and  not  elsewhere ;  that  it  was  proved  land-Tax. 
on  the  said  trials  that  before  the  purchase  of  the  farm  by  the 
deponent,  no  Holme  tenant  had  paid  or  been  required  to  pay  land* 
tax  to  Glatton,  and  that  the  name  of  a  Holme  tenant  had  not  for 
forty  years  appeared  on  the  Glatton  assessment ;  and  that  the  farm 
is  noirpart  of  any  common  or  waste  lands  which  since  the  inclosure 
thereof  had  been  assessed  to  the  land-tax  in  any  other  place  than 
the  parish  in  which  the  lands  lie. 

In  opposition  to  the  motion,  an  affidavit  was  made  by  the  solicitor 
to  the  office  for  Stamps  and  Taxes,  which  *stated,  that  by  three  [  •STS  ] 
several  schedules  made  and  sworn  to  as  the  law  requires,  by  the 
collector  of  the  land-tax  for  the  parish  of  Glatton,  and  by  him 
delivered  to  the  receiving  inspector  of  the  land-tax  for  the  county 
of  Huntingdon,  in  pursuance  of  the  several  statutes  in  that  behalf, 
Edward  Smith,  of  Holme,  was  named  as  having  made  default  in 
payment  of  the  three  several  sums  of  money  after-mentioned,  which 
had  been  assessed  upon  him  by  three  several  assessments  of  the 
land-tax  in  the  parish  of  Glatton,  viz.  the  sum  of  71,  IQs.  6d.  for 
each  of  the  years  1884  and  1835,  and  the  sum  of  8/.  188.  for  half 
a  year  ending  on  the  29th  of  April,  ^836 :  that  the  said  three 
schedules  were  afterwards  duly  certified  to  this  Court  under  the 
hand  of  the  receiving  inspector,  and  thereupon,  on  the  fiat  of  a 
Judge,  the  three  writs  of  levari  facias  in  question  were  issued  on 
the  1st  of  February,  1837,  and  executed  by  the  sheriff:  that  on  or 
soon  after  the  return  thereof,  the  sheriff  paid  the  said  three  several 
sums  of  money  to  the  receiving  inspector,  as  directed  by  the  writs, 
and  the  same  were  afterwards  in  due  course  paid  into  the  receipt  of 
her  Majesty's  Exchequer:  and  that  by  the  payment  of  the  said 
sums  to  the  receiving  inspector  as  aforesaid,  the  parish  of  Glatton 
became  and  is  discharged  from  all  liability  in  respect  of  the  same. 

The    Attorney-General    now     showed     cause     against     the 
rule.     *     ♦     * 

KeUy,  contra.     *     ♦     ♦  [  575  ] 

Lord  Abinobr,  C.  B.  :  [  577  ] 

I  think  we  cannot  accede  to  this  motion,  upon  the  ground  that 
there  is  no  other  remedy.  It  does  not  follow,  because  the  statute 
does  not  provide  any  other  remedy  than  that  the  party  applies  for, 
that  he  is  entitled  to  that :  the  question  is,  whether  this  is  the  right 


In  re  remedy — whether  there  is  any  other  it  is  not  for  us  to  say.  Wliat 
Land-tax.  does  he  ask  ? — to  set  aside  a  writ  that  has  been  issued  according 
to  the  precise  terms  of  the  Act  of  Parliament,  and  the  issuing  of 
which  is  not  a  matter  of  blame  to  any  party, — which  has  been 
satisfied,  and  the  money  paid  to  the  Grown.  If  in  any  earlier  stage 
of  the  business,  and  before  the  Crown  had  received  the  money,  he 
had  applied  to  the  Court  to  interpose  any  delay,  to  hold  the  hands 
of  the  sheriff,  the  question  might  have  been  different.  I  am,  upon 
principle,  inclined  to  agree  that  the  Crown  is  not  entitled  to  receive 
of  one  man  what  ought  to  have  been  paid  by  another,  if  the  Crown 
has  any  means  to  prevent  it :  but  that  is  not  the  question.  The 
Crown  has  received  no  more  than  it  ought :  the  applicant  says  it 
has  been  received  from  a  wrong  person;  but  the  Crown  cannot 
[  *678  ]  interpose  now — they  say  the  writ  has  been  *regularly  issued,  but  if 
we  were  to  set  aside  the  writ,  no  legal  remedy  would  remain  to  the 
Crown.  Mr.  Kelly  states  there  is  often  an  application  to  the 
candour  of  the  Crown ;  but  we  cannot  act  contrary  to  the  principles 
of  law,  in  order  to  enable  the  parties  to  apply  with  better  grace  to 
the  favour  of  the  Crown.  We  cannot  consider  whether  the  Crown 
would  refund  the  money,  unless  it  was  bound  by  law  to  refund  it ; 
and  it  is  clear  it  is  not  bound  by  law  to  do  so,  because  it  has  got 
no  more  than  it  ought  to  have.  The  cause  of  the  complaint  is  the 
improper  conduct  of  some  parties  who  have  taxed  Mr.  Margetts 
in  some  place  where  he  ought  not  to  have  been  taxed.  It  appears 
to  me  that  there  ought  to  be  some  remedy  against  them,  and  if  at 
an  earlier  stage  an  application  had  been  made  to  the  Court  to  inter- 
fere, before  the  Crown  had  got  the  money,  the  question  might 
have  borne  a  different  aspect ;  but  at  present  we  cannot  give  him 
any  redress.  It  appears  to  me  that  there  is  no  ground  in  equity  or 
law  for  complying  with  this  application. 

Pabkb,  B.  : 

I  am  of  the  same  opinion.  The  case  is  certainly  one  of  great 
hardship  upon  Mr.  Margetts,  but  we  know  that  in  future  it  will 
cease  to  exist.  An  Act  was  introduced,  in  consequence  of  the  diffi- 
culty this  Court  felt  when  a  question  of  this  kind  was  before  it,  in 
order  to  give  a  remedy  in  future.  It  is  clear  we  cannot  set  aside 
the  writ  in  order  to  give  a  right  of  action  against  the  sheriff ;  that 
would  not  be  just,  even  if  it  would  give  a  remedy,  which  it  would 
not,  since  the  sheriff  is  justified  nevertheless.  It  is  said  the  object 
is  to  set  the  writs  aside  in  order  to  afford  ground  for  an  application 
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to  the  Treasury.    We  cannot  do  that.    If  we  cannot  make  it  the        In  re 
ground  of  an  order  to  pay  back  the  money  which  is  in  the  Treasury,    land-Tax. 
we  ought  not  to  set  them  aside  at  all.    Whether  there  is  any  other 
remedy  it  is  not  for  us  to  decide ;.  we  cannot  give  the  remedy  as  it 
is  asked. 

GURNBY,  B.  :  [  679  ] 

It  is  very  clear  that  these  writs  are  regular,  and  that  the  form 
prescribed  by  the  Act  has  been  strictly  adhered  to,  and  therefore 
they  cannot  be  set  aside.  If  Mr.  Margetts  was  aggrieved  by  the 
assessment,  he  had  notice  of  it,  and  might  have  taken  any  steps  he 
pleased.  When  the  sheriff  levied,  he  had  notice,  and  before  the 
money  got  into  the  hands  of  the  Crown,  he  might  have  applied  to 
the  Court,  and  the  Court  would,  if  it  could,  have  given  him  relief ; 
but  the  money  has  been  received — the  Crown  has  received  its  quota 
from  the  parish,  and  has  received  no  more;  and  now,  if  Mr. 
Margetts  were  to  succeed  in  getting  back  the  money,  the  mode  in 
which  the  Crown  must  be  reimbursed  would  be  by  a  re-assessment, 
and  in  that  case  injustice  would  be  done  to  others. 

RtUe  discharged. 

EAMSBOTTOM  and  Others  v.  EGBERT  DAVIS.  isw. 

SAME  V.  GOSDEN.  £^h,of 

Pleas, 
(4  Meeson  &  Welsby,  684— 086;    S.  C.  8  L.  J.  (N.  S.)  Ex.  80;   7  Dowl.  r  gg. -, 

P.  0.  173.)  ••        ■' 

By  a  written  agreement,  three  persons  bound  themselves  that  in  con- 
sideration of  A.'s  discharging  a  debt  due  from  B.  to  C,  amounting  to  200Z. 
with  the  costs  thereupon,  each  of  the  three  would  severally  pay  502.,  and 
one  fourth  part  of  such  costs,  and  give  a  bond,  bill,  or  note  for  his  own 
proportion :  Held,  that  the  agreement  required  only  one  stamp. 

Assumpsit.  The  declarations  in  these  actions  were  upon  the 
following  guarantee : 

"  We,  the  undersigned,  Robert  Davis,  William  Goodchild,  and 
George  Gosden,  severally  and  respectively  undertake,  in  considera- 
tion of  Messrs.  Ramsbottom's  and  Legh's  discharging,  or  agreeing 
to  discharge,  a  certain  dpbt  due  from  William  Davis  to  J.  ShefBield, 
amounting  to  the  sum  of  200Z.,  with  the  costs  thereupon,  to  indem- 
nify the  said  Messrs.  Ramsbottom  and  Legh  for  any  loss  which  they 
may  sustain  or  incur  to  the  extent  of  5QL  from  each  of  us,  to  be 
paid  by  us  severally,  together  with  a  fourth  part  of  the  costs  and 
expenses  as  aforesaid,  at  such  time  or  times  as  the  said  Messrs. 


ramsbottom  Bamsbottom  and  Legh  may  be  called  upon  to  pay  the  said  debt  and 


V, 


Davis.       costs,  to  be  rateably  proportioned ;  and  in  the  meantime  we  farther 

undertake  to  make  and  execute  such  bills,  bonds,  or  notes  severally, 

for  the  said  respective  siims,  as  may  be  required  by  the  said  Messrs. 

Bamsbottom  and  Legh. 

(Signed)         "  Eobert  Davis. 

"  William  Goodchild, 

"  George  Gosden." 

At  the  trial  of  these  causes,  at  the  sittings  in  this  Term,  before 
[  •sss  ]  Gumey,  B.,  the  above  agreement  was  produced  in  evidence,  *and 
appeared  to  be  stamped  with  one  stamp  only,  on  which  the  counsel 
for  the  defendants  objected  to  its  being  read,  contending  that  it 
amounted  to  a  several  agreement  by  each  of  the  parties,  and  conse- 
quently that  it  should  have  had  three  stamps.  The  learned  Judge, 
however,  allowed  it  to  be  read,  and  the  plaintiffs  had  a  verdict  for 
501.  in  each  cause,  but  leave  was  given  to  the  defendants  to  move 
to  enter  a  nonsuit. 

W.  H.  Watson  now  moved  accordingly  : 

One  stamp  is  not  sufficient  in  this  case,  as  this  is  not  the  joint 
contract  of  the  three,  but  each  makes  a  separate  contract;  each 
party  makes  himself  liable  to  the  extent  of  502.,  each  agrees  to  pay 
one-fourth  of  the  costs,  and  each  undertakes  to  give  a  bond,  bill,  or 
note  severally  for  his  own  proportion.  It  is  not  like  the  case  of  one 
common  fund. 

(Parke,  B.,  referred  to  Bouen  v.  Ashley  (i).) 

In  that  case  there  was  but  one  bond  and  one  penalty,  and  the  pay- 
ment of  that  penalty  by  any  one  of  the  obligors  was  a  performance 
of  the  bond. 

(Parke,  B.  :  This  is  one  transaction ;  no  one  of  the  parties  woald 
have  agreed  to  pay  his  60Z.  if  the  others  had  not  contracted  to  pay 
theirs.  It  is  like  the  common  case  of  a  composition  deed  by  several 
creditors,  where  each  agrees  to  release  his  debt  because  the  other 
does,  and  in  those  cases  one  stamp  is  sufficient.) 

In  those  cases  there  is  but  one  composition,  and  the  covenants  only 
are  several,  but  here  there  are  separate  contracts,  as  in  Doe  d. 
Copely  v.  Day  (2),  PoweU  v.  Edmunds  (3),  and  Rex  v.  Reeks  (4). 

(1)  1  B08.  &  P.  (N.  B.)  274.  (3)  11  R.  B.  316  (12  East,  6). 

(2)  13  East,  241.  (4)  Ld.  Baym.  1445. 
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Parke,  B.  :  Ramsbottom 

I  am  of  opinion  that  this  is  only  one  transaction,  and  that  one  Davis. 
stamp  only  is  necessary.  Here  each  of  the  parties  entered  into  one 
agreement,  by  which  each  bound  himself  to  a  certain  extent,  in 
consideration  that  ♦the  others  would  do  the  same.  It  is  very  [  *586  ] 
similar  to  the  case  of  Bowen  v.  Ashley^  where  it  was  held,  that  if 
several  persons  bind  themselves  in  a  penalty  by  one  bond,  con- 
ditioned for  the  performance  by  each  and  every  of  them  of  the  same 
matter,  such  bond  required  only  one  stamp.  There  are  several 
cases  of  the  same  class,  especially  those  of  composition  deeds.  In 
Davis  V.  Williams  (i),  though  the  agreement  was  several  as  to  each 
subscriber,  it  was  held  that  it  required  only  one  stamp.  The  same 
principle  governs  this  case.  It  is  an  agreement  by  each  to  pay  a 
proportion,  which  each  enters  into  because  the  other  does.  The 
rule  must  be  refused. 

Aldbrson  and  Gurnet,  Barons,  concurred. 

Rttle  refused. 


EUST  V.  KENNEDY  (2). 

(4  Meeson  &  Welsby,  586—587 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  85 ;  3  Jur.  198  ;  ^^ 

7DOWLP.C.199.)  ^^,^^^ 

Where,  in  the  writ  and  declaration,  in  an  action  not  upon  a  written         Pleas. 
instrument,  the  defendant  is  described  by  the  initials  of  his  name,  the        [  686  ] 
only  remedy  is  by  summons  to  amend,  under  3  &  4  Will.  IV.  c.  42,  s.  1 1  (3) ; 
and  the  Court  will  not  set  aside  the  proceedings  for  irregularity. 

Archbold  had  obtained  a  rule  to  show  cause  why  the  writ  and 

declaration  in  this  cause  should  not  be  set  aside  for  irregularity,  on 

the  ground  that  the  defendant  was  described  in  the  writ  served  and 

declaration  by  his  initials  only,  the  action  not  being  brought  upon 

a  bill  of  exchange,  or  other  written  instrument. 

Jardine  now  showed  cause  : 

The  remedy  here  sought  is  not  the  remedy  pointed  out  by  the 
statute  8  &  4  Will.  IV.  c.  42,  s.  11.  The  defendant  ought  to  have 
applied  under  that  section  to  have  the  declaration  amended  at  the 
costs  of  the  plaintiff,  by  inserting  the  Christian  name  at  length, 
upon  a  Judge's  summons,  founded  upon  an  affidavit  of  the  right 

(1)  13  East,  232.  (3)  Eepealed  by  46  &  47  Vict.  c. 

(2)  Cited  and  followed  by  Hannen,  49,  s.  4.  But  see  the  general  power 
J.,  in  Heg.  v.  Plenty  (1869)  L.  E.  4  of  amendment  under  B.  8.  C.  Ord. 
Q.  B.  346,  350,  38  L.  J.  Q.  B.  205,  XXVIII.  r.  1.— R.  C. 

208.— B.  C. 
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[b.b. 


Rust 

c. 

Kesvydy, 

[  ♦SS?  ] 


name.  That  is  the  course  directed  by  the  statute,  and  the  Court 
has  no  power  to  set  aside  the  proceedings.  '''In  Lindsay  v.  WelU  (i), 
the  Court  refused  to  do  so  under  similar  circumstances,  although  in 
that  case  there  had  even  been  an  arrest,  which  makes  it  much 
stronger  than  the  present  case. 

Archboldf  contra: 

This  is  more  than  a  mere  case  of  misnomer,  for  the  initials  are 
no  name  at  all.  Lord  Ellenborouoh  said  no  man  was  ever  baptized 
by  his  initials,  as  "  I.  G."  The  application  to  amend  by  summons 
is  therefore  not  compulsory  in  this  case.  The  case  of  Lindsay  v. 
WeliSf  which  has  been  referred  to,  must  have  been  upon  a  bill  of 
exchange  (2). 

Parse,  B.  : 

Formerly,  before  the  stat.  3  &  4  Will.  IV.  c.  42,  s.  11,  where  the 
declaration  and  process  corresponded,  and  the  only  objection  was  a 
misnomer,  that  was  a  matter  pleadable  in  abatement;  but  since  the 
passing  of  that  Act,  the  only  remedy  is  for  the  party  to  take  out  a 
summons  to  amend.  The  case  is  within  the  statute,  and  the  rule 
must  therefore  be  discharged  with  costs. 

Rule  discharged  with  costs. 


1889. 

Exoh,  of 
PUas. 

[699] 


DOE  D.  THOMAS  AMLOT  and  EACHEL  ms  Wife, 
AND  DANIEL  DAVIES  v.  EEES  DAVIES. 

(4  Meeson  &  Welaby,  599—608;  S.  C.  8  L.  J.  (N.  S.)  Ex.  74.) 

A  testator  devised  his  two  houses  and  gardens  to  his  wife  during  her 
widowhood ;  and  after  the  determination  of  that  estate,  to  the  use  of  all 
and  every  of  his  child  or  children  by  his  said  wife,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  the  lawful  issue  of  their  or  her 
or  his  bodies  or  body ;  and  for  default  of  such  issue,  to  the  use  of  his 
nephew  in  fee.  By  a  subsequent  clause,  he  devised  and  bequeathed  to  his 
daughter  F.  the  sum  of  300/.,  to  be  paid  when  she  attained  21,  and  the 
house  wherein  she  then  lived  (one  of  those  before  devised),  after  her 
mother's  decease  or  marriage ;  and  to  his  daughter  B.  the  sum  of  300^.,  to 
be  paid  when  she  attained  21,  and  the  house  in  the  occupation  of  D.  (the 
other  of  those  before  devised),  after  her  mother's  decease  or  marriage ;  and 
in  case  of  either  of  his  daughters  dying  without  lawful  issue  before  the  said 


(1)  3  Bing.  N.  C.  777  ;  4  Scott,  471. 

(2)  It  appears  from  the  report  in 
Scott  that  this  was  the  case ;  but  that 
the  application  there  was  to  set  aside 
the  declaration,  or  to  amend  it  under 
the  statute,  on  the  ground  that  the 


plaintiff  was  described  by  an  initial 
letter  only  of  one  of  bis  Christian 
names :  and  the  Court  intimated  an 
opinion  that  misnomer  of  a  plaintiff 
was  not  within  the  statute. 


VOL.  LI.]  1889.    EX.    4  MEE.  &  W.  599—600.  731 

sum  or  sums  were  paid,  then  the  share  or  shares  of  her  or  them  so  dying        dqe  d. 
to  be  divided  amongst  the  survivors  or  survivor  of  them.  Amlot 

The  testator  had  no  other  property  but  the  two  houses,  and  no  children  t>  .  *'* 
except  the  two  daughters,  who  both  survived  him  and  his  wife.  F.  married, 
had  a  child  which  died,  and  died,  leaving  her  husband,  and  also  her  sister 
E.,  surviving  her :  Held,  that,  on  the  construction  of  the  whole  will,  an 
•estate  for  life  was  given  (subject  to  the  devise  to  the  widow)  to  each 
daughter  in  severalty  in  one  house,  with  remainder  in  both  to  the  testator's 
children  as  tenants  in  common  in  tail ;  and  therefore  that  E.  was  entitled, 
on  F.'s  death,  to  recover  a  moiety  of  the  house  devised  to  F. 

Semhle,  that  F.'s  husband  was  entitled  to  the  other  moiety  thereof  as 
tenant  by  the  curtesy,  F.'s  estate  for  life  therein  having  merged  in  her 
estate  tail. 

Ejectment  to  recover  an  undivided  moiety  of  a  dwelling-house 
and  garden,  and  premises,  situate  in  the  ^parish  of  St.  Mary,  [  *600  ] 
Cardigan,  in  the  county  of  Cardigan.  On  the  trial,  at  the  Summer 
Assizes,  1838,  for  that  county,  before  Gurney,  B.,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

David  James,  being  seised  in  fee  of  the  house  and  garden  in 
question,  and  of  another  dwelling-house  and  garden  in  the  occu- 
pation of  one  David  Da  vies,  on  the  10th  of  January,  1817,  duly 
made  and  executed  his  will  so  as  to  pass  real  estates  ;  the  material 
parts  of  which  were  as  follows :  "  I  give  and  devise  all  that  my 
messuage  or  dwelling-house  and  gardens,  with  the  rights,  members, 
and  appurtenances  thereunto  belonging,  in  the  tenure  and  occupa- 
tion of  David  Davies ;  and  also  all  that  other  my  messuage  or 
dwelling-house,  and  garden,  with  the  rights,  members,  and  appur- 
tenances, wherein  I  now  reside,  and  both  situate  in  Pendre,  in  the 
town  of  Cardigan,  in  the  county  of  Cardigan,  unto  the  Eev.  Daniel 
Davies,  of  the  town  of  Cardigan  aforesaid,  and  John  Mathias,  of 
the  same  place,  malster,  and  their  heirs ;  to  have  and  to  hold  the 
same  hereditaments,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  unto  the  said  Daniel  Davies  and  John  Mathias, 
and  their  heirs,  in  trust  to  and  for  the  several  uses,  intents,  and 
purposes,  and  under  and  subject  to  the  several  powers,  limitations, 
and  agreements,  in  this  my  will  mentioned,  limited,  and  declared 
of  and  concerning  the  same,  that  is  to  say :  upon  trust  that  they 
the  said  Daniel  Davies  and  J.  Mathias  do  and  shall  pay  and  apply 
the  rents,  issues,  and  profits  thereof,  and  of  every  part  thereof,  imto 
my  dear  wife  Margaret  James,  yearly  and  every  year  during  so  long 
a  time  as  she  shall  remain  my  widow ;  and  from  and  after  the 
determination  of  that  estate,  to  the  use  and  behoof  of  all  and  every 
of  my  child  or  children  by  my  said  wife  Margaret  James,  equally 
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Doe  d.       to  be  divided  between  them,  share  and  share  alike,  and  the  lawful 
f.  issue  of  their  or  her  or  his  bodies  or  body,  for  ever;  and  for  default 

r^*6ori  ^*  ^^^^  issue,  to  the  use  *and  behoof  of  my  nephew  David  James, 
son  of  Evan  James,  late  of  Yagurenion,  deceased,  his  heirs  and 
assigns  for  ever.  I  give,  devise,  and  bequeath  unto  my  daughter, 
Frances  James,  the  sum  of  800Z.,  to  be  paid  her  when  she  attains 
the  age  of  twenty-one  years,  and  the  house  where  she  now  lives, 
after  the  decease  of  her  mother,  or  the  day  of  intermarriage.  Also 
I  give,  devise,  and  bequeath  unto  my  daughter,  Bachel  James,  the 
sum  of  800Z.,  when  she  attains  the  age  of  twenty -one  years,  and  the 
house  now  in  the  occupation  of  Mr.  David  Davies,  after  the  decease 
of  her  mother,  or  the  day  of  intermarriage :  and  in  case  of  either  of 
my  daughters  aforesaid  dying  without  lawful  issue  before  the  said 
sum  or  sums  are  paid,  then  the  share  or  shares  of  her  or  them  so 
dying  to  be  divided  amongst  the  survivors  or  survivor  of  them." 

The  testator  died  in  November,  1821,  without  having  altered  or 
revoked  his  will,  leaving  his  wife  Margaret,  and  the  two  children 
only,  viz.  the  daughters  of  him  and  his  said  wife  Margaret,  men* 
tioned  in  his  will,  surviving  him.  The  house  and  garden  and 
premises  in  question,  are  the  house  and  premises  devised  in  the 
former  part  of  the  will,  as  the  house  in  which  the  testator  then 
resided ;  and  in  the  latter  part  of  the  will,  as  the  house  wherein  his 
daughter  Frances  James  lived. 

Margaret  James,  the  testator's  widow,  on  his  death,  took  posses- 
sion of  both  the  houses  and  gardens  mentioned  in  the  will,  and 
continued  in  the  receipt  of  the  rents  and  profits  thereof  until  her 
death,  which  happened  on  June  Ist,  1883. 

At  the  time  of  the  making  of  the  will,  the  testator  was  aged 
fifty-three  years,  and  his  wife  Margaret  was  aged  forty-five  years. 

On  the  death  of  the  widow,  the  testator's  daughter  Frances,  who 
attained  her  age  of  twenty-one  years  on  the  20th  of  September, 
1828,  and  who,  between  the  dates  of  the  death  of  her  said  father 
[  *602  ]  and  mother,  namely,  on  the  *10th  of  December,  1829,  had  married 
the  defendant  Bees  Davies,  took  possession  of  the  house  and  garden 
and  premises  in  question;  and  the  testator's  daughter  Bachel,  (who, 
on  the  3rd  of  August,  1888,  married  Thomas  Amlot,  the  lessor  of 
the  plaintiff)  y  took  possession  of  the  house  and  garden  described  in 
the  will  as  the  house  and  garden  in  the  occupation  of  David  Davies. 
The  testator's  daughter  Frances  died  in  the  month  of  October,  1838, 
leaving  her  husband  and  their  only  child  Hannah,  her  surviving. 
Hannah  died  on  the  15th  of  October,  1836,  an  infant  and  unmarried. 


A.MLOT 

Daniel  Davies,  the  lessor  of  the  plaintiff,  is  the  devisee  in  trust  f,^ 

mentioned  in  the  testator's  will.     John  Mathias,  the  other  trustee,       ^^^^^^ 
died  many  years  ago.     The  houses  mentioned  in  the  former  and 
latter  part  of  the  will  are  the  same. 

The  question  for  the  opinion  of  the  Court  is,  whether,  on  the 
construction  of  the  will,  the  plaintiff  was  entitled  to  recover  in  this 
ejectment. 

E.  V.  Williams,  for  the  lessors  of  the  plaintiff : 

On  the  proper  construction  of  this  will,  an  estate  is  given  to  the 
wife  during  her  life  or  widowhood,  with  remainder,  as  to  the  house 
and  premises  in  question,  to  the  testator's  daughter  Frances  for  life, 
with  remainder  to  the  testator's  children  as  tenants  in  common  in 
tail,  with  remainder  to  the  nephew  in  fee.  On  the  death  of  the 
widow,  therefore,  Frances  became  possessed  as  tenant  for  life,  with 
remainder  to  herself  and  her  sister  as  tenants  in  common  in  tail ; 
as  to  one  undivided  moiety,  the  two  estates  coalesced  by  way  of 
merger,  and  Frances  became  tenant  in  tail  as  to  that  moiety,  with 
an  estate  for  life  in  the  other  ;  on  her  death,  her  husband  became 
tenant  by  the  curtesy  as  to  the  former  moiety,  and  the  other  sister, 
Eachel,  became  tenant  in  tail  in  possession  of  the  latter.  The  only 
apparent  difficulty  is,  that  the  earlier  part  of  the  will  purports  to 
*devise  the  two  houses  in  terms  which  would  give  an  estate  tail  to  [  •603  ] 
all  the  children,  whereas,  by  the  subsequent  clause,  they  are  given 
to  the  two  daughters  in  severalty,  without  any  words  of  limitation. 

(Parke,  B.  :  It  is  not  difficult  to  conjecture  what  the  testator 
meant — to  leave  one  house  to  one  daughter  in  tail,  the  other  to  the 
other  in  tail.) 

If  so,  quod  volnit  non  dixit :  the  Court  cannot  legally  deduce  such 
an  intention  from  the  words  of  the  will.  There  are  two  principles 
laid  down  as  to  the  interpretation  of  wills,  both  of  which  are  applic- 
able here.  First,  effect  must  be  given,  if  possible,  to  every  word  in 
the  will ;  and  therefore,  if  it  contain  two  dispositions  of  the  same 
property,  they  must  be  reconciled,  if  possible,  and  some  effect  given 
to  both  ;  if  there  be  a  partial  inconsistency  between  them,  the  one 
qualifies  the  other.  Here  the  testator  first  gives  a  tenancy  in 
common  in  tail  to  all  his  children,  then,  in  the  subsequent  clause, 
lie  gives  a  house  to  each  daughter,  without  words  of  limitation 
i.e.  life  estates  in  each  :  in  order,  therefore,  to  give  effect  to  both. 
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Doe  d.  this  latter  devise  should  be  read  as  coming  before  the  devise  in  tail, 
^,  i.e.  so  as  to  give  estates  for  life  to  each  in  severalty,  with  remainder 

Davieb.  |jp  g^jj  ^YiQ  children  as  tenants  in  common  in  tail.  The  rule  is  thus 
stated  by  Mr.  Jarman,  in  his  edition  of  Powell  on  Devises,  Vol.  1, 
p.  868,  where  the  cases  are  collected  :  ''The  rule  that  gives  effect  to 
the  latter  part  of  a  will,  to  the  subversion  of  the  former,  is  never 
applied  but  on  the  failure  of  every  attempt  to  give  the  whole  such 
a  construction  as  will  render  every  part  of  it  effective.  In  the 
accomplishment  of  this  object,  the  local  order  of  the  clauses  or 
limitations  will  be  disregarded,  provided  the  Court  can,  by  the 
transposition  of  them,  deduce  a  consistent  disposition  from  the 
whole."  Another  principle,  is,  that  a  devise  is  not  to  be  construed 
exclusively  with  reference  to  the  present  state  of  circumstances,  but 
regard  is  to  be  had  to  other  circumstances,  under  which  the  Court 
might  be  called  upon  to  construe  the  limitations.    Now  here  it 

[  *604  ]  appears  that  *there  are  no  other  children  but  the  two  daughters, 
and  that  they  both  survived  thlB  testator  :  and  it  may  therefore  be 
said  that  he  intended  only  his  daughters  who  were  then  living  to 
take.  But  the  gift  is  not  only  to  all  and  every  his  child  or  children, 
but  also  "  to  the  lawful  issue  of  their,  his,  or  her  bodies  or  body." 
It  will  be  said  that  the  word  "  his  "  must  be  rejected ;  but  that 
would  be  wholly  inconsistent  with  the  expressed  view  of  the 
testator. 

(Parke,  B.  :  The  clause  contemplates  an  after-born  son.) 

In  Chambers  v.  Brailsford  (l).  Lord  Eldon  says :  "  The  rule  is,  that 
words  are  not  to  be  rejected  unless  you  cannot  by  any  possibility 
give  them  a  rational  construction."  Here  an  obvious  construction 
may  be  given  to  the  word  ''  his.'^  Can  it  be  said,  if  the  testator 
had  afterwards  had  a  son  born,  that  he  would  not  share  with  his 
sisters?  Or  suppose  the  daughters  had  died,  leaving  him  surviving, 
could  it  be  said  the  estate  would  go  over  to  the  nephew  ? 

(Lord  Abinoer,  C.  B.  :  We  clearly  cannot  construe  the  devise 
on  the  ground  that  the  testator  intended  to  limit  it  to  these  two 
daughters.) 

The  argument,  then,  on  the  other  side  must  be,  that  the  latter 
devise  to  the  daughters  in  severalty  imports  a  fee,  and  is  a  revoca- 
tion of  the  first ;  but  that  is  in  contravention  of  the  rule  of  law 

(1)  19  Ves.  652. 


VOIi.  lil.J  lOOlf.       JLA,       *k    mHjJCj,    OS    YY.    DU 

already  stated.  (He  then  argued  that  the  es 
tail  in  Frances's  moiety  would  coalesce  in  the 
an  entirety ;  -and  cited  1  Prest.  Estates,  82! 
Remainder,  (G),  pi.  6  ;  18  Vin.  Abr.  892,  pi.  ( 

J.  WilsoJi,  contra  : 

The  propositions  of  law  laid  down  on  the 

rules  for  the  construction  of  wills,  are  not  dis] 

is  also  laid  down  in  the  work  already  cited,  v 

intention  is  obscured  by  conflicting  expression 

rather  in  a  rational  and  consistent,  than  an  i 

sistent  *purpose  "  (i).    And  again — "  All  the 

be  construed  in  relation  to  each  other,  and 

form  one  consistent  whole ;  but  where  several 

irreconcileable,  the  latter  will  prevail" (2).    I 

first,  that  the  testator  must  be  considered  as 

the  first  devise  to  give  an  estate  tail  in  sever 

each  daughter ;  but  if  not,  that  by  the  subseq 

an  estate  in  fee  to  each  in  each.    If  the  ques 

on  the  words. of  the  former  clause,  it  would  b(: 

an  estate  as  tenants  in  common  in  tail,  bj? 

"  equally  to  be  divided :  "  Fisher  v.  Wigg  (; 

sequent  part  of  the  will,  the  testator  shows  ho 

"  equal  division  "  should  be  made ;  viz.,  by  gi! 

Suppose  he  had  said  "  equally  to  be  divide^: 

one  house  to  Frances,  and  one  to  Bachel,"  ]: 

clearly  that  he  did  not  mean,  to  be  divided 

tion ;  and  the  terms  of  this  will  are  in  effect 

sequent  clause  explains  also  what  he  means  b 

every  of  my  child  or  children,"  viz.,  his  two  : 

word  "  his,"  the  Court,  looking  to  the  latter  i 

reject  it.    It  may  be  observed,  that  this  iu 

inaccuracy — the  words  "  survivors  of"  the  t; 

clearly  inaccurate.     On  the  argument  urged 

leading  principle  by  which  the  testator  was  g: 

of  division,  must  be  violated ;  since,  if  it  be  \ci 

if  there  had  been  any,  of  the  deceased  daugl 

fourths  of  the  property,  viz.,  one  house  as  te:: 

(1)  2  Pow.  Dev.,  by  Jarman,  7;  see  (3)  2  P.  '^^ 
Jenkins  v.  Berries,  4  Madd.  82.                  1  Salk.  391 

(2)  Id.  5.  296;  Com.  } 
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DoEd.       of  the  other  by  this  ejectment.    In  Atkint'  case  (i),  a  testator 
V.  ^devised  to  John  Atkins  and  the  heirs  of  his  body,  and  in  a  snbse- 

f  ♦eoe^  quent  clause  said,  "  Item,  I  will  that  after  the  decease  of  my  son 
John,  my  land  shall  remain  to  George,  son  of  John  :  "  and  it  was 
held  that  John  had  an  estate  tail  notwithstanding  the  latter  words. 
The  construction  adopted  on  the  other  side  is  most  inconvenient : 
the  plaintiff  admits  that  each  daughter  is  entitled  for  life  to  a 
separate  house ;  but  as  soon  as  one  of  them  dies,  the  testator's 
implied  declaration  that  he  so  distributed  them  as  being  of  equal 
value,  is  annulled,  and  recourse  must  be  had  to  an  ejectment  or  a 
bill  in  equity. 

But,  secondly,  by  the  latter  clause  of  the  will  an  estate  in  fee, 
and  not  for  life  only,  is  given  in  each  house.  It  is  to  be  observed 
that  it  is  a  gift  of  money  and  land  together ;  and  the  testator  then 
declares,  that  ''  in  case  of  either  of  his  daughters  aforesaid  dying 
without  lawful  issue,  before  the  said  sum  or  sums  are  paid,  (that  is, 
under  twenty-one,)  then  the  share  or  shares  of  her  or  them  so 
dying  to  be  divided  amongst  the  survivors  or  survivor  of  them." 
Now  the  words  **  share  or  shares"  would  comprehend  the  real 
estate  before  given  to  them,  as  well  as  the  money :  Doe  d.  Stopford 
V.  Stopford  (2) ;  and  if  an  estate  be  limited  over  on  the  death  of  the 
devisee  under  twenty-one,  that  enlarges  the  devise  to  a  gift  in  fee 
simple,  by  implication  that  it  is  to  go  over  in  that  event  only. 

(Parke,  B.  :  Does  not  the  context  here  show  that  the  words 
"  share  or  shares  "  apply  to  the  money  only  ?) 

They  are  words  not  properly  applicable  to  a  gift  of  specific  sums  to 
each  legatee.  In  Doe  v.  Stopford,  there  were  pecuniary  bequests 
to  which  the  word  "  share  "  might  strictly  and  technically  apply, 
yet  it  was  held  to  include  leasehold  property  also.  Hardman  v. 
Johnson  (3),  and  Doe  d.  Gibson  v.  Gibbs  (4),  are  decisions  to  the 
same  effect  on  similar  words. 

[  ♦607  ]  (Alderson,  B.  :  The  words  *"  share  or  shares  "  here  are  also 

inaccurate,  because  certainly  each  had  but  one  share.) 

Williams,  in  reply,  was  stopped  by  the  Court. 

Lord  Abingbr,  C.  B.  : 
Whatever  may  have  been  the  intention  of  the  testator,  we  are 

(1)  Moore,  593.  (3)  17  R.  R.  95  (3  Mer.  347). 

(2)  5  East,  501.  (4)  2  B.  &  C.  680 ;  4  Dowl.  &  By.  3S7. 
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bound  to  collect  it  from  the  words  of  the  will:  and  the  construction       Dob  d. 
must  be  just  the  same  as  if  he  had  left  more  children,  and  more  ^ 

property.  He  first  devises  his  two  houses  to  his  wife  for  life,  with  i>-a.vie8. 
remainder  to  all  and  every  his  child  and  children,  equally  to  be 
divided  between  them,  in  tail ;  and  afterwards  devises  to  one 
daughter  one  of  the  houses,  and  to  the  other  the  other,  without 
any  words  of  limitation.  Taking  the  whole  will  together,  as  we 
are  bound  to  do,  the  effect  is,  that  there  is  a  devise  to  the  wife  for 
life,  then  an  estate  for  life  to  each  of  the  daughters  in  one  house, 
with  remainder  in  the  whole  to  the  children  of  the  testator  as 
tenants  in  common  in  tail.  The  consequence  is,  that  the  plaintiff 
is  entitled  to  recover  a  moiety  of  the  house  which  is  in  the  possession 
of  the  defendant.  ^ 

Parke,  B.  : 

I  entirely  concur.  If  we  were  at  liberty  to  substitute  conjecture 
for  the  words  of  the  will,  I  should  certainly  consider  it  most  pro- 
bable, that  the  testator  intended  to  give  a  house  to  each  of  his 
daughters  and  their  respective  issue.  But  our  duty  is  not  to  decide 
upon  conjecture,  but  to  construe  the  words,  adopting  certain  recog- 
nised rules  of  construction.  Now,  adopting  the  rule  which  has  been 
properly  applied  by  Mr.  Williams,  that  we  are  to  make  all  the  parts  of 
the  will  reconcileable  if  possible,  I  think  we  may  in  this  case  make 
the  whole  consistent ;  viz.,  by  giving  an  estate  for  life  in  severalty 
to  each  of  the  daughters  in  one  house,  with  remainder  in  both  of 
them  to  the  two,  as  tenants  in  common  in  tail.  Effect  is  thus 
given  to  every  word  in  the  will ;  and  so  *construing  it,  the  conse-  [  •608  ] 
quence  is,  that  the  plaintiff  is  entitled  to  recover  a  moiety  of  the 
house  devised  to  Frances. 

Alderson,  B.,  concurred. 

Judgment  for  the  plaintiff. 

HETHEEINGTON  v.  EOBINSON.  i839. 

(4  Meeson  &  Welsby,  608—609;   S.  C.  8  L.  J.  (N.  S.)  Ex.  148;    7  Dowl.        Exch.of 

P.  C.  192.)  PleM^ 

By  agreement  of  reference,  a  cause  was  referred  to  two  arbitrators,  with  '-  ^ 
power  to  appoint  an  umpire,  the  costs  of  the  cause  to  abide  the  event ;  and 
the  parties  thereby  bound  themselves  to  stand  to,  obey,  and  keep  the 
award  **  of  the  said  two  arbitrators  and  their  umpire,  so  as  the  award  of  the 
said  arbitrators  and  their  umpire  was  made  before  a  certain  day."  An 
award  was  made  by  the  two  arbitrators  only,  and  they  found  two  issues 
for  the  plaintiff  and  one  for  the  defendant,  and  directed  that  ''  the  costs  of 
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TOM  plaintiff,  or  to  the  party  entitled  thereto :  "  Held,  on  motion  for  an  attach- 

RoRiNRON  ment,  that  the  validity  of  the  award,  being  made  by  the  two  arbitrators 

only,  was  too  doubtful  to  grant  an  attachment  upon  it ;  and  2ndly,  that  it 
was  void  as  to  the  adjudication  of  the  costs  of  the  cause. 

By  an  agreement  of  reference,  the  matters  in  dispute  in  this 
cause  were  referred  to  two  arbitrators,  with  a  power  to  them  to 
appoint  an  umpire.  It  was  also  agreed  that  the  costs  already 
incurred  should  abide  the  event  of  the  award,  and  the  costs  of  the 
reference  should  be  in  the  discretion  of  the  arbitrators  ;  and  that  the 
parties,  and  each  of  them,  *'  should  and  would  well  and  truly  stand 
to,  obey,  abide  by,  perform,  fulfil  and  keep  the  award  of  the  two 
arbitrators  and  their  said  umpire,  so  as  the  award  of  the  arbitrators 
and  their  umpire  were  made  before  the  1st  day  of  September  next." 
An  award  was  made,  signed  by  the  two  arbitrators,  but  not  by  the 
umpire,  nor  did  it  appear  that  an  umpire  had  ever  been  appointed. 
There  were  three  issues  on  the  record,  and  the  arbitrators  found 
two  in  favour  of  the  plaintiff,  and  one  in  favour  of  the  defendant, 
-  and  directed  ''  that  the  costs  of  the  said  cause,  and  the  several 
issues  found  therein,  should  be  paid  to  the  plaintiff,  or  to  the  party 
entitled  thereto." 

Wightman  having  obtained  a  rule  nisi  for  an  attachment  for 
non-performance  of  the  award, 

[  609  ]  W.  H.  Watson  showed  cause : 

This  award  cannot  be  enforced.  First,  because  it  is  only  the 
award  of  the  two  arbitrators,  and  the  parties  were  to  have  the 
judgment  of  the  two  arbitrators  and  their  umpire.  Though  the 
word  ''  umpire  "  is  used,  yet  the  third  party  is  in  fact  an  arbitrator, 
and  the  award  must  be  made  by  the  three.  It  does  not  even  appear 
that  any  umpire  was  ever  appointed.  He  cited  Hughes  v.  Gamett  (i) 
as  in  point. 

Secondly,  the  arbitrators  had  no  power  over  the  costs  of  the 
cause,  but  they  had  nevertheless  adjudicated  upon  them. 

(Parke,  B.  :  There  is  nothing  in  that  objection ;  the  award  will 
be  void  as  regards  those  costs,  which  will  follow  the  law.) 

Wightman,  contra  : 

The  cause  is  referred  to  two  persons,  who  are  named,  and  their 
umpire.     The  meaning  of  "  umpire  "  is  a  person  who  is  to  decide 
(1)  Watson  on  Awards,  72. 
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between  them  in  case  of  difference.  There  is  nothing  to  sho\^ 
they  were  to  appoint  him  before  entering  on  the  arbitratioi 
only  in  case  they  differed.  There  is  no  time  at  all  mentione 
his  appointment. 

Pakkb,  B.  : 

The  words  of  the  agreement  are  not  that  the  arbitrate 
their  umpire,  but  that  they  and  their  umpire,  shall  act  i 
matter.  If  the  word  "  or  "  had  been  in  the  place  of  "  and," 
construction  might  prevail.  It  is  much  too  doubtful  to  grai 
attachment  upon. 

Aldbrson,  B.,  and  Gurnby,  B.,  concurred. 

Rule  disclian] 


HOPKINS    V.     The    MAYOR,     ALDERMEN,     .i 
BURGESSES  op  SWANSEA  (1). 

(4  Meeson  &  Welsby,  621—648;  S.  0.  8  L.  J.  (N.  S.)  Ex.  121 ;  affd.  in  Ex, 

M.  &  W.  901.) 

Dedaration  in  debt  against  the  oorporation  of  S.  stated,  that  in  1 1 
1762  an  Aot  of  Parliament  passed  for  dividing  and  inclosing  two  pi  i 
open  land  in  the  borough,  over  which  the  corporation  had  immen  i 
exercised  the  sole  right  of  pasturage,  and  enacted  that  they  she 
divided  between  and  allotted  to  the  lord  of  the  manor  and  the  corj  i 
in  certain  shares,  and  that  the  corporation  should  have  power,  from  I 
time,  to  make  leases  of  the  allotments  so  vested  in  them,  for  such 
and  with  such  covenants  and  agreements,  as  the  burgesses  in  comn  • 
assembled  should  think  proper.    The  declaration  then  set  forth  a 
order,  and  ordinance  "  of  the  burgesses  in  common  hall  assembler  1 
on  the  1st  of  April,  1762  ;  whereby,  after  reciting  that  they  were  of  : 
that  the  most  beneficial  mode  for  the  corporation  of  inclosing  tl  i 
would  be  to  grant  leases  of  them  for  long  terms  to  such  burgesses  i 
willing  to  take  the  same,  under  covenants  to  inclose  them,  it  was  < : 
that  no  lease  should  be  made  to  one  burgess  in  the  same  lease  of  m(  i 
fifty  or  less  than  five  acres;  and  '*it  being  their  desire  and  opini : 
every  burgess  residing  within  the  borough  should  receive  a  benefit  J ' 
said  inclosure,"  it  was  further  ordered,  that  certain  annual  sums  oi  I 
rents  arising  from  the  inclosure  should  be  paid  and  distributed  ye  . 
the  common  attomies  of  the  borough  for  the  time  being,  on  ever 
November,  among  the  twelve  senior  burgesses  residing  within  the  b  i 
and  that  no  burgess  who  should  take  a  lease  should  be  entitled  tc 
any  of  such  money.    The  declaration  then  stated  the  granting  of  th( 
that  the  plaintiff,  after  the  passing  of  the  Municipal  Corporation  A(  I 
Will.  rV.  c.  76,  viz.  for  a  year  ending  2nd  of  November,  1836,  wa 

(1)  Cited  by  Hall,  V.-C.  in  Preatney  in  Goodman  v.  Mayor  of  Saltan  i 

V.  Mayor  of  Colchester  (1882)   21  Oh.  7  App.  Cas.  633,  661,  62  L.  ,  . 

D.  Ill,   120,  51  L.  J.  Oh.  805,  809;  193,  207.— R.  0. 
and  referred  to  by  Lord  Blaokbttbn 
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^.  of  the  land  sufficient  to  satisfy  the  sums  so  ordered  to  be  paid ;  and  that 

^^^OF '  *^  ^®  °®^®  °^  common  attorney  was  abolished  by  that  statute. 

Swansea.  Plea,  that  on  the  2nd  of  November,  1836,  the  defendants  neoeesarily,  and 

as  they  were  legally  required  and  bound  to  do,  paid  and.  applied  all  the 
rents  of  the  said  lands,  together  with  and  amongst  other  rents  and  sums  of 
money,  in  pa3rment  of  certain  lawful  debts  then  due  and  owing  to  divers 
persons  from  the  defendants,  in  their  corporate  capacity,  out  of  the  property 
of  the  borough,  and  by  law  then  payable  in  priority  and  preference  to  the 
pa3rments  to  the  twelve  senior  burgesses,  or  any  of  them. 

Eeplication,  that  on  the  2nd  of  November,  1836,  a  surplus  annual  income 
from  the  said  rents,  and  from  other  property  of  the  borough,  belonging  to 
the  defendants  in  their  corporate  capacity,  remained  to  the  defendants, 
wherewith  to  pay  the  annual  sums  before  mentioned,  after  payment  of  the 
interest  of  all  lawful  debts  chargeable  on  the  land  so  allotted  as  aforesaid, 
together  with  the  salaries  of  municipal  officers,  and  all  other  lawful  expenses 
which,  on  the  5th  of  June,  183d,  were  chargeable  on  the  same. 

Held,  1st,  that  the  declaration  was  good ;  for, 

(1.)  That  the  ordinance  of  1762  was  a  valid  bye-law ; 

(2.)  That  an  action  of  debt  was  maintainable  on  it  at  common  law,  by  the 
parties  to  whom  pecuniary  benefits  were  granted  by  it ; 

(3.)  That  under  the  5  &  6  Will.  IV.  c.  76,  s.  2(1),  such  action  was 
maintainable  against  the  corporation  at  large. 

Held,  also,  that  the  plea  was  bad  on  general  demurrer,  as  not  showing 
that  there  existed  no  surplus  rents  for  the  purpose  of  making  the  payments 
to  the  burgesses,  after  payment  of  the  interest  of  debts  chargeable  on  the 
particular  lands. 

Semhle,  that  the  plea  was  bad  also,  as  not  showing  with  sufficient  distinct- 
ness that  the  debts,  in  respect  of  which  the  rents  had  been  applied,  existed 
at  the  time  of  the  passing  of  the  statute  5  &  6  Will.  IV.  c.  76  (1). 

Debt.  The  declaration  stated,  that  the  borough  of  Swansea, 
[  •622  ]  in  the  county  of  Glamorgan,  was  an  ancient  *borough,  and  the 
burgesses  thereof,  until  the  time  of  the  passing  of  the  statute 
5  &  6  Will.  IV.  c.  76,  (the  Municipal  Corporation  Act),  and  until 
the  first  election  of  councillors  of  the  borough  under  the  said 
statute,  had  been  a  body  corporate  and  politic  by  the  name  of 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Swansea,  and 
from  thence  hitherto,  according  to  the  form  of >  the  said  statute, 
have  been  and  still  are  a  body  politic  and  corporate,  by  the  name 
of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Swansea ; 
and  that  from  time  immemorial  up  to  and  until  the  time  of  the 
passing  of  the  said  statute,  the  burgesses  of  the  said  borough,  in 
common  hall  assembled,  had  been  and  were  the  acting  part  of  the 
said  corporation,  and  had  had  the  disposition  and  ordering  of  all 
and  singular  the  estates,  property,  revenues,  and  income  thereof ; 
and  that  before  the  passing  of  the  said  statute,  to  wit,  in  the  second 

(1)  Repealed  by  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50). 
But  see  s.  205  of  this  Act.— R.  C. 
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year  of  the  reign  of  the  late  King  George  the  Third,  an  Act  of  Par- 
liament was  passed,  entitled  ''  An  Act  for  dividing  and  inclosing 
two  pieces  or  parcels  of  open  and  uninclosed  lands,  called  the  Town 
Hill  and  the  Borroughs,  in  the  borough  and  manor  of  Swansea,  in 
the  county  of  Glamorgan,"  by  which  said  last  mentioned  Act  of 
Parliament,  after  reciting  that  the  said  burgesses  of  the  said 
borough,  in  their  corporate  capacity,  had  from  time  immemorial 
had  and  enjoyed  the  sole  right  of  depasturing  of  certain  open  and 
uninclosed  parcels  of  land,  called  the  Town  Hill  and  the  Borroughs, 
and  the  cutting  of  furze  and  fern,  and  other  profits  growing  and 
arising  from  the  surface  of  the  same ;  and  that  the  said  open  and 
uninclosed  parcels  of  land  were  in  their  then  present  situation 
capable  of  improvement,  and  that  it  would  be  of  great  advantage 
to  Henry,  then  Duke  of  Beaufort,  who  was  then  seised  in  fee  of  the 
same  as  the  lord  of  the  said  borough  and  manor  of  Swansea,  and 
to  the  said  burgesses,  if  the  same  were  divided  and  inclosed,  but 
that  such  division  and  inclosure  could  not  effectually  *be  made  and 
established  without  the  authority  of  Parliament;  it  was  by  the 
said  last-mentioned  Act  of  Parliament  enacted,  that  from  and 
immediately  after  the  passing  of  the  same,  the  said  two  parcels  of 
open  and  uninclosed  land,  called  &c.,  should  be  divided  between 
and  allotted  to  the  said  Henry,  then  Duke  of  Beaufort,  his  heirs 
and  assigns,  and  the  said  burgesses  of  the  said  borough  of  Swansea 
and  their  successors,  in  their  corporate  capacity,  in  the  manner, 
shares,  and  proportions  thereinafter  mentioned,  that  is  to  say. 
(The  declaration  then  set  out  the  allotments,  giving  part  of  the 
Town  Hill  to  the  Duke  of  Beaufort,  and  the  other  part  of  the 
Town  Hill,  and  all  the  piece  of  land  called  the  Borroughs,  to  the 
burgesses  and  their  successors,  which  were  vested  in  them  in  their 
corporate  capacity  for  ever,  saving  certain  rights  of  the  Duke  of 
Beaufort  to  mines  &c.)  And  by  the  said  last-mentioned  Act  it  was 
further  enacted,  that  it  should  be  lawful  for  the  said  burgesses  and 
their  successors  in  their  corporate  capacity,  to  make  and  execute 
under  their  common  seal,  from  time  to  time,  valid  and  effectual 
leases  of  the  said  allotments  thereby  vested  in  them,  or  any  part 
or  parts  thereof,  for  such  term  or  terms,  under  such  rents  and 
reservations,  and  by  and  with  such  covenants,  provisoes,  and 
agreements,  as  the  said  burgesses  in  common  hall  assembled, 
according  to  the  ancient  usage  of  the  said  borough,  should  think 
proper  and  convenient.  And  whereas,  after  the  passing  of  the  said 
last-mentioned  Act  of  Parliament,  and  before  the  passing  of  the 
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statute  first  above  mentioned,  to  wit,  on  the  1st  day  of  April,  in 
the  year  of  our  Lord  1762,  the  said  burgesses  of  the  said  borough, 
being  duly  in  common  hall  assembled  within  the  said  borough,  did 
in  their  said  body  corporate  ordain,  order,  and  constitute  a  certain 
rule,  order,  and  ordinance,  as  follows,  that  is  to  say :  ''  Whereas 
the  burgesses  of  the  said  borough  have  this  day  taken  into  con- 
sideration the  inclosing  that  part  of  the  open  and  uninclosed  parcel 
of  *land  called  the  Town  Hill  allotted  to  them,  they  are  imanimously 
of  opinion  that  the  best  and  most  beneficial  method  for  the  corpora- 
tion of  inclosing  the  same,  will  be  to  grant  leases  of  the  same  for 
long  terms  of  years,  at  and  under  certain  yearly  rents,  to  such 
burgesses  as  are  willing  to  take  the  same,  and  will  enter  into 
covenants  to  inclose  such  parts  as  they  shall  respectively  take, 
within  a  certain  period  to  be  agreed  on,  on  pain  of  forfeiting  such 
lease  or  leases ;  the  said  burgesses  do  agree  and  order,  that  no 
lease  or  grant  be  made  to  one  and  the  same  burgess,  in  one  and 
the  same  lease  or  grant,  of  more  than  fifty  acres,  nor  less  than  five 
acres ;  and  it  being  their  desire  and  opinion  that  every  burgess 
residing  within  the  borough  should  receive  a  benefit  from  the  said 
incloBure,  it  is  agreed  and  ordered,  that  241.  a  year  of  the  rents 
arising  from  the  said  inclosure,  be  paid  and  distributed  yearly  by 
the  common  attorneys  of  the  borough  for  the  time  being,  on  every 
2nd  day  of  November  yearly,  to  wit,  8Z.  a  year  to  two  of  the  senior 
aldermen  residing  within  the  said  borough,  in  equal  proportions, 
and  162.  a  year  to  eight  of  the  senior  burgesses,  not  being  aldermen, 
and  that  shall  be  residing  within  the  said  borough ;  and  that  such 
aldermen  and  burgesses  shall  personally  attend  the  common 
attorneys  to  receive  the  same;  and  it  is  further  agreed  and 
ordered,  that  no  alderman  or  burgess  whatsoever,  who  shall  have 
or  take  any  lease  or  assignment  of  a  lease  of  any  part  or  pro- 
portion of  the  said  hill,  shall  have  or  be  paid,  or  be  entitled  to 
have  or  receive,  any  part  of  the  said  money  or  distribution  under 
any  pretence  whatever ;  and  it  is  further  agreed  and  ordered,  that 
no  person  or  persons  whatsoever  taking  a  lease  as  aforesaid  shall 
assign  his  term  or  interest  therein,  unless  to  a  burgess,  on  pain  of 
forfeiture,  without  the  license  and  consent  of  the  corporation  under 
their  common  seal  first  had  and  obtained."  (The  declaration  then 
stated  the  granting  of  the  leases  on  the  above  terms,  and  the  entry 
of  the  lessees,  and  proceeded  :)  And  ^whereas  also  afterwards,  and 
before  the  passing  of  the  statute  first  above  mentioned,  to  wit,  on 
the  21st  day  of  September,  in  the  year  of  our  Lord  1821,  the  said 
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bargesses  of  the  said  borough,  being  duly  in  commoi 
within  the  said  borough,  did  in  their  said  body 
ordain,   order,   and  constitute  a  certain  other  r 
ordinance  as  follows,  that  is  to  say :  ''  The  two  i 
having  relinquished  their  right  to  41.  per  annum  < 
them  under  a  former  order,  ordered,  that  the  ni 
burgesses  be  increased  from  eight  to  twelve,  and  tl 
the  annual  sum  of  21.  each  out  of  the  money  heret 
the  senior  aldermen."    And  whereas  also  after wi 
the  passing  of  the  statute  first  above  mentioned,  to 
day  of  October,  in  the  year  of  our  Lord  1825,  the 
said  borough  being  duly  in  common  hall  assemblec 
borough,  did  in  their  body  corporate  duly  ordain, 
stitute  a  certain  other  rule,  order  and  ordinance,  a 
to  say :    ''  That  the  annuities  ordered  to  be  pa 
burgesses,  by  the  said  order  made  at  the  said  hall 
day  of  April,  1762,  should  be  increased  from  21. 
annum."    And  the  plaintiff  further  says,  that  froi 
making  of  the  said  several  rules,  orders^and  ord 
annual  payments  therein  prescribed  and  mentione 
were  duly  paid  to  the  said  aldermen  and  burgesse 
pursuance  thereof  respectively,  as  the  same  respc 
up  to  and  until  the  time  of  the  passing  of  the  said 
mentioned ;  and  that  before  and  at  the  time  of  the  i 
statute  first  abov^  mentioned,  the  plaintiff  had  I 
from  thence  hitherto  has  continued  to  be,  one  of  tl 
said  borough,  residing  within  the  said  borough,  an< 
ever  has  been  an  alderman  thereof,  nor  has  he  ( 
any  lease  or  assignment  of  lease  of  *any  part  or 
said  lands  so  allotted  by  the  said  Act  of  Parliar 
and  mentioned  in  the  first-mentioned  rule,  order, 
aforesaid ;    and  that  the  plaintiff,  after  the  mi 
several  rules,  orders,  and  ordinances,  the  same 
force,  and  after  the  passing  of  the  statute  first  a1 
wit,  on  the  2nd  day  of  November,  in  the  year  i 
was,  and  for  the  full  period  of  one  year  before  ai 
had  been,  one  of  the  twelve  senior  burgesses  of 
and  had  for  that  period  resided  and  was  then  r 
said  borough,  and  that  the  defendants  had  then 
rents  from  the  said  lands  so  allotted  under  the  { 
ment  as  aforesaid,  under  and  by  virtue  of  leases 
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pursuant  to  the  said  Act,  and  the  said  first-mentioned  rule,  order, 
and  ordinance,  to  satisfy  the  said  yearly  sums  so  ordered  to  be  paid 
by  the  said  several  rules,  orders,  and  ordinances  aforesaid,  and 
which  said  yearly  sums  became  due  to  the  said  twelve  senior 
burgesses  as  aforesaid,  on  the  said  2nd  day  of  November,  in  the 
year  of  our  Lord  1836 ;  whereby  and  by  reason  of  the  premises, 
and  according  to  the  form  and  enactments  of  the  said  statute  first 
above  mentioned,  the  defendants  ought,  to  wit,  on  the  day  and 
year  last  aforesaid,  to  have  paid  to  the  plaintiff  the  said  yearly 
sum  of  10{.  And  the  plaintiff  further  saith,  that  before  and  at  the 
day  and  year  last  aforesaid,  the  office  of  common  attorney  of  the 
said  borough  had  been  and  was  abolished  and  ceased  to  exist, 
and  has  never  since  existed,  by  reason  of  the  passing  of  the 
statute  first  above  mentioned,  and  of  the  enactments  thereof.  The 
declaration  then  stated  a  demand  of  payment,  and  refusal  by  the 
defendants. 

Third  plea,  that  before  the  commencement  of  this  suit,  to  wit,  on 
the  said  second  day  of  November,  1836,  they  the  defendants  neces- 
sarily, and  as  they  were  legally  required  and  bound  to  do,  paid, 
distributed,  and  applied  all  *the  said  rents  by  them  received  from 
the  said  lands  as  aforesaid,  together  with  and  among  other  rents 
and  sums  of  money,  to  wit,  the  sum  of  2,000Z.,  towards  and 
in  payment  and  satisfaction  of  certain  lawful  debts  then  due  and 
owing  and  payable  to  divers  persons  from  and  by  the  defendants  in 
their  corporate  capacity,  out  of  the  property  of  the  said  borough, 
and  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  2,00OZ., 
and  by  law  then  payable  in  priority  and  preference  to  the  payment 
of  the  said  twelve  senior  burgesses,  or  any  of  them,  of  the  said 
yearly  sums  above  mentioned  to  have  become  due  to  them  on  the 
2nd  day  of  November,  1836,  or  any  part  thereof.     Verification. 

Beplication,  that  before  the  commencement  of  this  suit,  to  wit,  on 
the  2nd  day  of  November,  1836,  a  surplus  annual  income,  from  the 
said  rents  and  from  other  property  of  the  said  borough,  belonging 
to  the  defendants  in  their  corporate  capacity,  did  remain  to  the 
defendants,  wherewith  to  pay  the  annual  sums  before  mentioned, 
after  payment  of  the  interest  of  all  lawful  debts  chargeable  on  the 
lands  so  allotted  as  aforesaid,  together  with  the  salaries  of  muni- 
cipal officers,  and  all  other  lawful  expenses  which,  on  the  5th  day 
of  June,  1835,  were  defrayed  out  of  or  chargeable  on  the  same. 
Verification. 

Special  demurrer  and  joinder.     The  several  grounds  of  demurrer 
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are  so  fally  set  forth  in  the  argument,  that  it  seems 
state  them  here. 

J.  Henderson,  in  support  of  the  demurrer : 

The  rephcation  is  bad  in  point  of  form :  first,  as  be 
from  the  declaration.     The  declaration  states,  that 
had  received  sufficient  rents  from  the  lands  allotted 
of  Parliament,  to  satisfy  the  yearly  sums  ordered  to 
several  ordinances  set  forth  in  the  declaration,  wl 
reason  whereof  they  ought  to  have  paid  the  plaintiff 
sum  of  10{. :  ^whereas  the  replication  alleges,  that^ 
November,  1886,  a  surplus  annual  income  from 
from  other  property  of  the  borough,  remained  to 
wherewith  to  pay  the  annual  sums  before  mentioned 
of  the  interest  of  all  lawful  debts  chargeable  on  the  h 
together  with  the  salaries  of  municipal  officers,  and 
expenses  chargeable  on  them.     The  declaration,  tl 
the  obligation  to  pay  to  arise  put  of  the  mere  recei 
of  the  lands  allotted;    whereas  the  replication  pi 
general  surplus  arising  from  the  corporation  prop 
ment  of  all  charges  on  the  lands.     In  the  next  place 
does  not  show  that  this  alleged  surplus  existed  at 
passing  of  the  commencement  of  the  suit :  it  is  coi 
that  is  stated,  that  all  the  rents  received  in  the 
the  2nd  of  November,  1836,  have  been  applied  to 
the  interest  of  debts  chargeable  on  the  lands. 
But  the  declaration  is  also  bad  on  several  grounc 
I.  The  first  question  arising  upon  it  is  that  whicl 
the  construction  of  the  2nd  section  of  the  Munici 
Act,  5  &  6  Will.  IV.  c.  76.     That  section  enacts,  **  t 
who  now  is,  or  hereafter  may  be,  an  inhabitant  of  a 
also  every  person  who  has  been  admitted,  or  who 
have  been  admitted,  a  freeman  or  burgess  of  any 
Act  had  not  been  made,  &c.,  &c.,  shall  have  an 
entitled  to  acquire  and  enjoy,  the  same  share  an 
lands,  tenements,  and  hereditaments,  and  of  the  i 
thereof,  and  of  the  common  lands  and  public  stock 
or  body  corporate,  &c.,  &c.,  as  fully  and  effectual 
time  and  in  such  manner,  as  he  or  she  by  any  sta 
law  or  custom  in  force  at  the  time  of  passing  th 
could  have  had,  acquired,  or  enjoyed,  in  case  this  . 
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Hopkins  passed:  *Provided  always,  that  the  total  amount  to  be  divided 
Mayor,  &c.  amongst  the  persons  whose  rights  are  herein  reserved  in  this 
Swansea,     behalf,  shall  not  exceed  the  surplus  which  shall  remain  after  pay- 

[  *629  ]  ment  of  the  interest  of  all  lawful  debts  chargeable  upon  the  real 
or  personal  estate  out  of  which  the  sums  so  to  be  divided  have 
arisen,  together  with  the  salaries  of  municipal  officers,  and  all 
other  lawful  expenses  which,  on  the  5th  day  of  June  (1885),  were 
defrayed  out  of  or  chargeable  upon  the  same.'*  And  a  subsequent 
proviso  enacts,  '^  that  nothing  in  this  Act  contained  shall  be  con- 
strued  to  strengthen,  confirm,  or  affect  any  claim,  right  or  title  of 
any  burgesses  or  freemen  of  any  borough  or  body  corporate,  or  of 
any  person,  to  the  benefit  of  any  such  rights  as  are  hereinbefore 
reserved,  but  the  same  in  every  case  may  be  brought  in  question, 
impeached,  and  set  aside,  in  like  manner  as  if  this  Act  had  not 
been  passed."  It  is  clear  from  all  the  terms  of  this  clause,  that  it 
does  not  create  any  new  right  whatever,  but  only  preserves  pre- 
existing legal  rights.  This  is  confirmed  by  reference  to  other 
sections,  especially  sections  68  and  92,  the  latter  of  which  would 
exclude  the  legal  rights  of  the  freemen  altogether,  and  cast  their 
property  into  the  public  fund  of  the  borough,  but  for  the  second 
section,  which  protects  them  from'  the  operation  of  section  92. 
Then  the  next  question  is,  whether  this  right  had  any  existence 
before  the  Act,  either  at  common  law,  or  by  virtue  of  a  bye-law  of 
the  borough. 

II.  Now  it  is  clear  no  such  right  could  exist  at  common  law, 
independently  of  any  bye-law.  And  the  **  rale,  order,  or  ordi- 
nance,'* stated  in  the  declaration,  was  not  a  legal  bye-law.  In 
Bac.  Abr.,  By-law,  a  bye-law  is  defined  to  be  "a  private  law  made 
by  those  who  are  duly  authorized  thereunto  by  charter,  pre- 
scription, or  custom,  for  the  conservation  of  order  and  good 
government  within  some  particular  place  or  jurisdiction."  This 
ordinance  does  not  purport  to  control,  moderate,  or  direct  the 

[  'eso  ]  state  or  proceedings  *of  the  corporation,  or  any  member  of  it — 
it  is  no  more  than  a  declaration  of  the  opinion  or  intention  of  the 
then  members,  as  owners  of  a  proprietary  right,  that  certain  funds 
shall  thereafter  be  applied  in  a  particular  way  for  the  exclusive 
benefit  of  certain  individuals.  It  is  just  the  same  as  the  declara- 
tion by  the  head  of  a  family,  of  his  intention  to  apply  particular 
funds  within  his  control  to  the  use  of  an  individual.  In  Dimston 
V.  Imperial  Gas  Light  and  Coke  Company  (i),  where  it  appeared 
(1)  37  R.  R.  352  (3  B.  &  Ad.  125). 
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that  the  Company,  being  incorporated  by  Act  of  Pj 
empowered  to  make  bye-laws,  under  seal,  for  its  go^ 
for  regulating  the  proceedings  of  the  directors,  &c. 
resolution,  not  under  seal,  that  a  remuneration  o; 
each  time  should  be  allowed  to  each  director  for  1 
on  courts,  committees,  &c.,  it  was  held  that  this  was 
law  within  the  statute,  nor  a  contract  with  the 
therefore  that  they  could  not  maintain  an  actioi 
payments  according  to  such  resolution. 

(Aldbrson,  B.  :  But  why  may  not  this  be  a  bye- 1 
meaning  of  the  Municipal  Corporation  Act?  The 
implies  that  a  pecuniary  benefit  in  the  corporation  f 
been  given  by  a  bye-law.  You  say  this  is  no  bye-k 
the  strict  legal  definition :  that  only  shows  that  tl  i 
in  the  Act  in  a  larger  sense  than  that  which  is  as  i 
Bacon's  Abridgment. 

Lord  Abinobr,  C.  B.  :  Any  rule  or  ordinance  whi 
tion  were  empowered  at  common  law  to  make,  is  i 

III.  Then,  in  the  next  place,  assuming  that  this 
which  the  corporation  were  authorized  to  make,  no  i 
tainable  upon  it.     No  case  can  be  adduced,  in  whic  : 
been  held  maintainable  against  a  corporation  on  :  . 
Such  an  action  could  be  *founded  only  on  the    : 
creates  a  contract.    Now  it  may  perhaps,  as  betweei 
and  another,  who  are  parties  to  it,  raise  a  presun  [ 
tract ;  but  as  to  strangers,  the  alleged  contract  m  ! 
all  the  incidents  of  an  ordinary  contract.     How,    * 
said  that  there  is  any  contract  with  this  plaint  I 
person  whom  he  represents  ?    The  "  twelve  seni  i 
the  time  being  "  can  have  no  succession  within  tl  : 
they  are  not  an  "imperium  in  imperio."     None 
senior  burgesses  at  the  time  when  the  ordinance 
allege  that  there  was  a  contract  with  them.    But  f i   I 
consideration  for  such  supposed  contract.     The  ri    i 
was  vested  in  the  corporation  itself,  not  in  indivi    ; 
as  between  them  and  the  corporation  ;  they  had  nc    • 
whatever  in  it :  the  corporation  were  the  unrestr    I 
soil — how  then  could  there  be  any  consideratioi 
them  of  a  personal  benefit  in  it,  to  individual  corp    ; 
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Swansea 

Then,  what  breach  of  duty  is  there,  which  gives  a  right  of  action 

against  the  corporation  ?  The  ordinance  directs  that  the  yearly 
sums  shall  be  paid  by  the  common  attorneys  of  the  borough  for 
the  time  being :  no  duty  is  shown  of  payment  by  the  corporation ; 
the  resolution  imported  no  more  than  a  duty  in  a  particular  indi- 
vidual to  pay :  and  the  abolition  of  his  office  cannot  of  itself  transfer 
that  duty  to  the  corporation.  Supposing  any  right  of  action  to 
exist,  when  did  it  accrue?  not  when  the  corporation  received  the 
rents,  for  they  received  them  to  their  own  use ;  or  if  partly  for  the 
purposes  of  this  trust,  it  is  not  a  trust  which  this  Court  is  capable 
of  enforcing.  The  plaintiff's  remedy,  if  he  has  any,  is  in  equity  ; 
he  has  no  legal  right  recognizable  in  a  court  of  law.  His  right 
could  not  attach  until  the  accounts  were  taken,  and  it  ^ere 
[  *632  ]  ascertained  that  sufficient  funds  remained  *after  payment  of  the 
interest  of  debts,  (&c.  It  cannot  be  contended  that  the  ordinance 
imports  the  grant  of  an  annuity ;  if  not,  the  corporation  receive 
for  their  own  use  in  law,  as  much  as  they  would  independently 
of  it.  They  hold  the  fimds  in  a  fiduciary  character  only,  and 
they  can  be  administered  only  in  a  court  of  equity,  where  the 
accounts  can  be  fully  taken.  It  is  not  like  the  case  where  a 
trustee  has  admitted  a  balance  in  his  hands  to  the  use  of  the 
cestui  que  trust,  in  which  case  he  is  liable  at  law:  Roper  v. 
HoUand  (i). 

Lastly,  the  plea  is  good.  It  is  clear  that  all  the  funds  of  the 
corporation  are  applicable  in  the  first  instance  to  the  payment  of 
their  debts. 

(Pabkb,  B.  :  It  is  quite  consistent  with  the  plea  that  the  cor- 
poration have  a  large  fund  of  personal  property,  or  rents,  with 
which  they  might  have  paid  the  debts,  leaving  the  rents  of  this 
land  free.) 

It  is  averred  that  the  defendants  ''necessarily,  and  as  they  were 
legally  required  and  bound  to  do,"  paid  all  the  rents  received 
by  them  from  the  lands  in  question,  together  with  and  among 
other  monies,  to  the  payment  of  lawful  debts.  That  implies  that 
they  could  not  satisfy  the  debts  without  the  application  of  these 

(1)  3  Ad.  &  EL  99 ;  4  Nev.  &  Man.  668. 
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rents.  It  is  sufficient  if  the  plea  be  good  or 
the  plaintiff  having  pleaded  over:  and  to  a 
sufficiently  avers,  as  a  mixed  proposition  of  Ii 
was  necessary  to  apply  these  rents  to  anothe 

E,  V.  Williams,  contra  : 

First,  the  plaintiff  may  take  the  benefit  of  thi 
5  &  6  Will.  IV.  c.  76,  and  enforce  his  right  to  i 
action  of  debt ;  the  declaration  therefore  shows 
And  secondly,  if  that  be  so,  the  plea  shows  no  i 

I.  The  declaration  discloses  the  fact,  that 
body  of  the  corporation,  in  whom  the  title 
vested,  with  power  to  make  leases  of  them  Ti 
and  agreements  as  they  should  think  propi 
ordained  the  "rule,  order,   and  ordinance"!; 
after  reciting  that  they  were  of  opinion  that 
mode  of  inclosing  the  open  lands  would  be  to  ; 
to  the  burgesses,  with  covenants  to  inclose  th ; 
period,  they  order  that  certain  annual  sums 
from  such  inclosure  shall  be  paid  yearly,  by  tl  i 
of  the  borough  for  the  time  being,  to  each  of 
residing  within  the  borough ;  no  burgess  wh  : 
being  entitled  to  receive  any  part  of  the  m  : 
This  is  objected  to  as  not  being  properly  a  bye  I 
no  precedent  of  any  bye-law  which  is  pleade  I 
law ;  that  is  not  a  term  known  in  pleading, 
convenient  designation  adopted  for  the  sake  c 
precedents,  it  is  pleaded  in  the  language  here   . 
order,   and  ordinance."    By  this  bye-law, 
conferred,  and  continued  to  exist  until  the  ; 
Will.  IV.  c.  76.      And  by  the  second  secti<  ; 
continued  in  parties  in  the  situation  of  the    : 
the  Act  had  not  been  passed,  the  plaintiff  n  ! 
enjoyed  under  the  bye-law  the  sum  he  now  S(  i 
the  Act  declares  expressly  that  every  inhabits 
have  and  enjoy  the  same  share  and  benefit  c 
of  the  rents  and  profits  thereof,  and  of  th< 
public  stock  of  any   borough   or  body  cor    i 
effectually  as  he  by  any  statute,  charter,  I 
force  at  the  time  of  passing  this  Act,  might 
enjoyed  in  case  this  Act  had  not  been  pas 
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even  if  the  right  exists,  it  is  not  enforceable  by  an  action  of  debt. 
But  the  rule  of  law  is,  that  wherever  a  pecuniary  benefit  is  given 
by  statute  to  an  individual,  he  may  sue  for  it  in  debt :  *Com.  Dig. 
Debt,  (A)  9.  In  an  Anonymous  case  (i).  Holt,  Ch.  J.,  says,  "  If 
money  be  devised  out  of  land,  sure  the  devisee  may  have  debt 
against  the  owner  of  the  land  for  the  money,  upon  the  statute 
of  82  Hen.  VIII.  c.  1,  of  wills ;  for  wherever  a  statute  enacts  any- 
thing, or  prohibits  anything,  for  the  advantage  of  any  person,  that 
person  shall  have  remedy  to  recover  the  advantage  given  him,  or 
to  have  satisfaction  for  the  injury  done  him,  contrary  to  law  by  the 
same  statute;  for  it  would  be  a  fine  thing  to  make  a  law  by 
which  one  has  a  right,  but  no  remedy  except  in  equity."  It  is 
unnecessary,  therefore,  to  argue  whether  the  plaintiff  could  have 
sued  before  the  statute. 

(Parke,  B.  :  Mr,  Henderson's  argument  is,  that  the  statute  gives 
no  new  right,  but  only  continues  the  old.  If  so,  and  if  the  bye- 
law  gave  no  right  of  action  at  law,  the  plaintiff  has  none  now ;  if 
he  had  before  the  Act  only  a  remedy  in  equity,  he  has  only  that  still.) 

The  statute  imposes  a  duty  on  the  corporation  to  depart  from  their 
former  mode  of  payment  through  a  proxy  whose  office  is  abolished, 
and  themselves  to  pay,  except  in  certain  events.  It  is  the  statutory 
duty  of  the  corporation  to  comply  with  the  Act  in  that  respect ; 
and  as  the  performance  of  that  duty  would  lead  to  the  benefit  of 
the  plaintiff,  and  the  non-performance  of  it  to  his  injury,  the  law 
will  compel  them  to  perform  it  by  means  of  an  action  of  debt.  It 
clearly  was  the  intention  of  the  Legislature  that  the  parties  should 
continue  to  receive  these  bounties.  That  appears  not  only  from 
the  2nd  section,  but  also  from  the  saving  in  s.  92,  of  "  all  rights, 
interests,  claims,  and  demands  of  all  persons  in  and  upon  the  real 
or  personal  estate  of  any  body  corporate,  by  virtue  of  any  pro- 
ceedings either  at  law  or  in  equity  &c.,  or  by  virtue  of  any 
mortgage  or  otherwise" — words  fully  large  enough  to  include 
this  case. 

(Alderson,  B.  :  You  may  say  that  if  there  was  a  precedent  right 

only  in  equity,  the  statute  preserves  that  only ;  but  if  there  was  no 

right,  but  only  an  enjoyment  as  against  the  old  corporation  *under 

a  bye-law  made  for  their  own  regulation,  the  statute,  providing 

that  the  money  shall  still  be  paid,  gives  impliedly  an  action  at  law 

to  recover  it.) 

(1)  6  Mod.  27. 
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It  is  submitted  that  such  was  the  meaning  of  the  Legislature. 

is  clear,  on  the  whole  of  the  2nd  section,  that  the  statute  reeogn 

the  existence  of  a  right  to  receive  a  portion  of  the  public  stock 

borough  by  force  of  a  bye-law ;  and  the  proviso  at  the  end,  w 

has  been   relied  on,  means  only  this — that  if  on  investigatic 

should  turn  out  that  the  bye-law  was  not  properly  made  by 

governing  body,  it  may  be  impeached  as  before.    But  here  the 

no  doubt  that  this  bye-law,  which  is  averred  to  have  been 

made   by    the  governing  body,  is  one  of  the  very  bye-laws 

templated  by  the  Act,  and  that  before  the  Act  it  gave  the  cor; 

tion  a  clear  power  to  dispose  of  their  revenues  in  such  manne 

to  the  governing  body  should  seem  meet.     It  is  a  mistake  to 

pose  that  the  plaintiff  is  in  no  better  condition  than  before 

statute;    his  right  is  modified  by  the  statute,  and   a  new 

created  in  respect  of  it,  which  may  be  enforced  in  an  action  of 

But  it  is  not  conceded  that  debt  would  not  have  been  n 

tainable,  at  common  law,  by  a  corporator  against  the  corpori 

upon  the  bye-law.      It  is  lex  loci;    it  was  the  duty,  therefor 

the  corporation  to  comply  with  it ;  if  they  did  not,  they  were  si 

in  debt.     But,  at  all  events,  the  plaintiff  has  now  a  legal  i 

compounded  of  his  previous  rights,  and  of  the  modificatioi 

them  introduced  by  the  statute ;  on  that  statute,  therefore,  v 

givQS  him  this  personal  benefit,  he  may  maintain  an  action  of 

Secondly,  the  plea  is  bad  in  substance.     It  attempts,  in  € 

to  bring  the  case  within  the  proviso  in  the  second  section,  \ 

limits  the  fund  for  payment  of  these  sums  to  the  surplus 

payment  of  the  interest  of  debts  &c. :    but  all  that  it  allege 

that  the  defendants,  on  the  2nd  of  November,  1886,  necest 

&c.  paid  and  applied  *all  the  rents  by  them  received  fron 

said  lands,  together  with  other  monies,  **  towards  the  pay 

and    satisfaction    of    certain    lawful    debts    then   due    from 

defendants  in  their  corporate  capacity  out  of  the  proper 

the  borough,  ^nd  by  law  then  payable  in  priority  and  prefe 

to  the  payment  of  the  yearly  sums  to  the  twelve  senior  burgef 

The  defendants  were  not  bound  by  the  Act  first  to  make 

paymenta. 

<Pabkb,  B.  :  Are  not  the  corporation  bound  to  pay  the  del 
tbeir  creditors,  before  making  these  voluntary  payments  ? 
aecond  section  applies  only  to  the  payment  of  interest  of 
charged  on  the  land ;  what  are  tbey  to  do  if  they  have  large 
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HopKiKB  secured  by  bond  ?  The  section  would  apply  to  a  corporation  not 
Mayob,  &c,  i^  debt  at  the  passing  of  the  Act ;  but  if  it  were  in  debt,  would  not 
SwiSTsEA.     ^^®  creditors  retain  all  their  legal  remedies  ?) 

The  effect  of  section  2  is,  that  the  payments  are  to  continue  to  be 
made,  unless  in  the  event  of  there  being  no  surplus  after  the 
payment  of  the  interest  of  debts  charged  on  the  particular  land. 
It  is  quite  consistent  with  this  plea  that  all  the  debts  referred 
to  have  been  incurred  since  the  passing  of  the  Act,  and  that  none 
of  them  are  charges  on  this  land.  The  allegation  as  to  their  being 
payable  "  in  priority  and  preference,"  means  no  more  than  duly 
payable;  that  is  an  inference  of  law. 

(Parke,  B.  :  The  question  is,  whether  you  ought  not  to  have 
demurred  specially  to  the  plea :  it  alleges  that  there  were  debts 
which  the  defendants  were  legally  bound  to  pay,  and  which  were 
payable  in  priority  and  preference  to  the  payments  to  the  bur- 
gesses— which  could  not  be,  unless  they  were  incurred  before  the 
passing  of  the  Act.  You  say  the  plea  does  not  show  how  they 
were  so  payable ;  is  not  that  ground  of  special  demurrer  ?) 

Where  nothing  is  stated  but  what  is  a  mere  inference  of  law, 
which  carries  the  defence  no  further  than  if  it  were  not  stated 
at  all,  that  is  a  substantial  defect,  and  may  be  objected  to  on 
general  demurrer.  The  allegation  referred  to  is  a  mere  expression 
[  *637  ]  of  *that  which  would  have  been  implied,  and  could  not  have  been 
traversed.  The  intention  of  the  second  section  of  the  Act  was  to 
put  corporations  on  the  same  footing  as  the  nation — viz.,  to  enable 
them  to  make  payments  of  this  kind  after  payment  of  the  interest 
of  existing  debts,  and  the  salaries  of  officers.  If  so,  the  plea  is 
clearly  bad.  And  the  replication  is  then  good ;  because  it  raises 
the  precise  issue  which  properly  arises  on  the  terms  of  the  statute. 


Henderson,  in  reply : 
The  proposition,  that  the  statute  confers  the  right  now  claimed, 
might  lead  to  monstrous  consequences;  one  of  them  is,  that 
a  creditor  whose  debt  was  not  charged  on  the  particular  land, 
would  be  postponed  to  parties  who  are  the  mere  objects  of  the 
bounty  of  the  corporation,  and  the  payment  of  his  principal 
probably  deferred  for  ever.  The  words  of  the  Act  plainly  show 
that  it  intended  merely  to  preserve  existing  rights  and  remedies. 
The  real  question  is,  whether  the  corporation  are  not  first  bound 
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to  pay  all  their  revenues  in  discharge  of  all  their  debts.  Tl 
is  there  any  right  under  the  bye-law  to  claim  payment  in  prio 
to  creditors?  On  the  contrary,  it  would  be  bad  if  it  gave  s 
a  power  ;  either  the  creditor  would  be  deprived  of  his  right  to  i 
which  is  monstrous,  or  the  corporation  would  still  remain  li; 
to  these  claims,  after  payment  of  their  funds  in  discharge  of  t 
debts.  The  claims,  therefore,  must  be  founded  upon  a  surp 
which  the  plea  shows  does  not  exist.  And  the  plea  is  good 
least  on  general  demurrer:  it  states  a  mixed  proposition  of 
and  fact,  like  the  plea  of  pleiie  administravit  by  an  executoi* 
states  as  a  fact,  that  the  rents  were  applied  in  payment  of  d<i 
and  avers  that  they  were  so  paid  necessarily,  and  under  a  ] 
obligation,  and  in  priority.  The  plea  could  be  proved  onlv 
proof  of  payments  in  respect  of  debts  chargeable  on  these  la 
and  existing  at  the  passing  of  the  Act.  The  effect  is  to  aver  I 
the  fact  and  the  legality  *of  the  payments.  The  replication  is 
as  involving  a  departure  ;  for  it  is  consistent  with  it,  that  althc 
there  was  a  surplus  from  the  whole  produce  of  the  lands  on  w 
the  debts  were  charged,  there  was  none  from  the  produce  of  1 
particular  lands,  after  payment  of  the  interest. 

Lord  Abinoer,  C.  B.  : 

I  am  of  opinion  that  the  judgment  ought  to  be  for  the  pla 

The  first  question  is,  whether  the  declaration  be  good.     No\' 

declaration  states  this  fact,  that  certain  portions  of  land,  i. 

were  known  by  the  description  of  the  Town  Hill  and  Borro ; 

were,  in  the  second  year  of  the  reign  of  George  the  Thirl 

an  Act  of  Parliament,  inclosed ;  then  it  states   the   substan : 

that  Act  of  Parliament,  which  is   sufl&cient  for   the  purpci 

the  declaration.     The  Act  of  Parliament  recites  the  fact,  thf  i 

fee  simple  of  the  land  belonged  to  the  Duke  of  Beaufort,  anc 

the  mayor  and  burgesses  of  Swansea  had  the  right  of  pasture  j 

herbage :  it  does  not  state  precisely  how  the  right  was  exei : 

whether  by  the  corporation  turning  beasts  upon  it  in  thei  • 

porate   capacity,   or   whether   by  the  individual  members  < 

corpora  I  ion  turiiiug  tbeii^  beabls  upon  the  cummun  ;  but  Uit   ' 

ParJiaineiit  jtroeteds  to  direct,  thai  the  lands  shall  be  divir 

certain    portions  ;     150   acres   are   appropriated   tt>   the   Di  1 

Beaufoi^tii]  otx^  part,  and  ihe  other  ym%  called  the  Borrou|.l 

^W^oprm^d  to  the  corporation  ;  and  the  same  Act  of  riirlii 

goes   012  iQ  oil  tit; t,  that  ''  the  corporatiou  Bhali,  in  their  co; 
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hall  assembled,  appoint  such  leases  to  be  granted  as  they  shall 
think  fit  and  expedient,  with  such  covenants,  provisoes,  and  agree- 
ments as  to  the  corporation  then  assembled  shall  be  thought 
reasonable."  It  further  appears  by  the  declaration,  that  in  the 
April  following,  viz.,  in  1762,  which  is  more  than  sixty  years  ago, 
the  corporation  assembled  in  their  common  hall,  in  obedience  *to 
the  directions  of  the  Act  of  Parliament,  and  at  that  common  hail 
they  agreed  to  a  certain  ordinance — which  in  fact  is  a  bye-law — 
prescribing  that  leases  should  be  granted  of  this  land  in  certain 
proportions,  in  no  case  less  than  five  acres,  and  in  no  case  more 
than  fifty  ;  and  thaf  bye-law  recites,  that  it  was  the  intention  and 
object  of  the  corporation  that  each  burgess  should  receive  some 
benefit  from  it,  (and  it  is  highly  probable  that  each  burgess  would 
receive  some  benefit  from  the  right  of  common  before — it  is  known 
to  be  the  case  in  many  corporations :) — then  they  say  that  none 
but  burgesses  shall  be  entitled  to  a  lease,  and  that  no  lessee  shall 
be  entitled  to  any  of  the  rents,  but  that  certain  annual  payments 
shall  be  made  to  each  of  the  senior  burgesses  out  of  this  rent,  and 
the  remainder  is  to  enure  to  the  benefit  of  the  corporate  body; 
and  further,  that  the  individual  burgesses  are  to  appear  personally 
to  make  the  demand  before  they  shall  receive  their  portions  of  the 
rent,  which  are  to  be  paid  to  them  by  the  common  attorneys  of  the 
borough  for  the  time  being — an  ofl&ce  which  ceased  to  exist  on  the 
passing  of  the  Municipal  Corporation  Act.  There  is  a  further 
provision,  that  no  burgess  who  is  a  lessee  shall  receive  any  of 
these  allowances,  because  he  is  supposed  to  have  a  benefit  in  his 
lease.  There  is  also  a  provision,  that  no  lessee  shall  assign  his 
lease  to  any  but  a  burgess,  without  the  consent  of  the  corporation ; 
so  that  this  was  to  have  the  effect  of  keeping  the  property  in 
the  hands  of  the  corporation,  for  the  benefit  of  certain  portions 
of  the  members  according  to  their  seniority.  There  is  nothing 
unreasonable  in  this  bye-law;  it  is  in  a  great  measure  framed 
in  obedience  to  the  Act  of  Parliament,  and  the  restriction  of  the 
benefit  seems  not  unreasonable:  we  must  presume  that  the 
individual  burgesses  who  were  the  objects  of  it,  were  making  some 
commutation  of  certain  rights  which  they  had  before  this  fixed 
rent  was  reserved.  The  payments  made  under  this  bye-law,  with 
*some  variations  in  amount  introduced  by  subsequent  orders,  have 
continued  from  the  month  of  April,  1762,  down  to  the  period  when 
the  Municipal  Corporation  Act  was  passed;  for  a  period,  there- 
fore, of  above  sixty  years.     The  first  effect  of  that  Act  was  to  sweep 
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away  all  rights  whatever  which  had  been  exercised  und( 
former  corporation.  As  the  Act  passed  through  the  Legis 
it  was  sifted  and  examined,  with  a  disposition  not  to 
individual  rights,  inasmuch  as  many  members  of  corpo: 
had  lawfully  enjoyed  individual  rights  and  benefits,  in 
corporate  capacities;  and  to  create  new  corporations,  and 
their  funds  to  new  purposes,  without  reserving  the  rights  c 
parlies,  would  have  been  to  do  an  act  of  great  injustice 
individuals  ;  and  whether  such  a  benefit  was  enjoyed  in  the 
of  a  right  of  common  existing  at  the  time  when  the  Act  was  ] 
or  whether  it  was  enjoyed  in  the  commuted  shape  of  rent  rei 
was  just  the  same,  and  depended  upon  the  same  principle 
the  object  of  the  2nd  section  of  the  Act  was  to  preserve 
rights. 

The  first  question  then  to  be  considered  is,  whether  c 
before  this  Act  of  Parliament  was  passed,  this  bye-law 
have  enabled  the  individual  burgess  to  maintain  an  action, 
it  appears  to  me,  (though  I  own  at  first,  and  during  a  grei 
of  the  discussion,  I  was  a  good  deal  induced  to  doubt  upo 
point  by  Mr.  Henderson's  argument)  that  he  might  have 
tained  the  action.  The  bye-law  has  the  same  effect  wit! 
limits,  and  with  respect  to  the  persons  upon  whom  it  h 
operates,  as  an  Act  of  Parliament  has  upon  the  subjects  at 
and  the  dictum  of  Lord  Holt  which  has  been  cited,  and 
seems  perfectly  reasonable,  that  it  would  be  absurd  to  say 
of  Parliament  should  pass  to  give  a  man  a  benefit,  and  t 
should  not  have  an  action  for  it,  is  equally  applicable  to  tl 
of  a  bye-law,  confining  it  to  the  persons  on  whom  it  is  intent 
operate.  This  bye-law,  therefore,  bound  the  corporation  to 
priate  the  rents  of  the  town  lands  in  that  particular  way : 
the  corporation  choose  to  intercept  the  rents  and  keep  t! 
their  own  hands,  it  appears  to  me  that  the  bye-law  givee 
foundation  for  an  action  of  debt  against  the  corporation, 
be  so,  there  is  no  occasion  to  consider  whether  the  statute  c 
Will.  rV,  gave  any  confirmation  of  that  rip;ht,  because  it  , 
ci«at  to  eay  that  if  it  did  not  take  it  away,  it  preHCirvt^d  i 
I  am  far  from  saying  there  is  nothing  in  the  argument  pr 
by  Mr.  Williams  upon  this  point :  particularly  when  we  c 
the  spirit  and  object  of  the  statute.  Suppose,  instead  of  di 
that  the  parties  ahould  atill  have  and  enjoy  the  same  benef 
lands,  *Stc,,  of  the  corporation,  it  had  providtid  that  the  cor] 
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**  should  continue  to  pay  "  all  such  parties — then  the  corporation 
would  clearly  be  bound  to  pay  ;  and  in  substance  that  is  the  same 
thing  as  to  say  the  parties  are  entitled  to  receive.  From  whom 
are  they  to  receive  ?  from  the  new  corporation :  therefore  the  new 
corporation  are  bound  to  pay.  Therefore,  without  pronoancing 
a  final  opinion  upon  that  point,  I  am  far  from  saying  there  is 
nothing  in  the  argument  that  the  new  Act  of  Parliament  would 
have  given  the  right  of  action ;  because,  as  it  gives  the  right  to 
receive,  it  appears  to  me  to  impose  upon  those  who  are  to  pay,  the 
obligation  of  paying.  If  it  is  a  necessary  inference  that  the  new 
corporation  shall  continue  to  pay,  that  would  entitle  the  plaintiff 
to  bring  his  action  upon  the  statute. 

The  declaration,  then,  being  good,  the  next  question  is  whether 
the  plea  is  good.    Now  there  is  no  suggestion  upon  the  record— it 
is  not  to  be  presumed  from  the  declaration,  nor  is  it  suggested  in 
the  plea — that  upon  this  specific  portion  of  land  there  existed  any 
previous  obligation  to  any  creditor  whatsoever.     I  must  take  it, 
therefore,  that  this  land  came  into  the  hands  of  the  new  corpora- 
tion, the  defendants,  without  any  existing  debt  upon  *it  prior  to 
the  claim  of  the  burgesses :  if  so,  these  persons  would  have  a  right 
to  the  rents.    The  plea  seems  studiously  to  avoid  meeting  that 
case ;  because,  if  there  had  been  any  debt  upon  this  land,  which 
the  corporation  were  bound  to  pay  anterior  to  any  rights  created 
under  the  bye-law,  there  is  no  doubt  that  would  have  bound  the 
new  corporation  as  well  as  the  old ;  binding  the  old  corporation, 
the  new  could  only  take  it  subject  to  that  anterior  claim  : — but  the 
plea  does  not  state  that.     What,  then,  was  the  intention  of  the  Act 
of  5  &  6  Will.  IV.  c.  76  ?    There  was  nothing  in  the  Act  to  alter 
the  rights  of  creditors,  with  respect  to  the  antecedent  rights  of  the 
burgesses,  excepting  that  it  made  it  a  qualification  preceding  the 
payment  to  them,  that  there  be  a  surplus  sufficient  for  that  pur- 
pose, after  payment  of  the  expenses  of  the  corporate  officers,  and 
the  interest  of  the  debts  chargeable  on  the  real  and  personal  estate 
out  of  which  the  sums  so  payable  had  arisen.    In  order  to  bring 
the  plea  within  this  proviso,  it  ought  to  have  appeared  upon  the 
face  of  it,  that  the  debts  which  the  corporation  were  obliged  to  pay, 
— or,  if  interest,  the  interest  which  by  the  statute  they  were  entitled 
to  pay, — was  interest  arising  from  some  debt  chargeable  upon  that 
specific  land;  because  otherwise  it  would  not  constitute  a  prior 
claim  to  the  claim  of  the.  burgesses.    The  mere  statement  here  of 
the  priority  of  the  claim,  is  an  allegation  that  means  nothing ;  it 
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ought  to  have  appeared  diBtinctly  that  they  were  debts  ( 
before  the  passing  of  the  Act.  I  think  there  is  a  great  c 
much  looseness  and  vagueness  in  the  mode  of  alleging  this  p 
for  us  to  construe  it  as  a  sufficient  allegation  that  there  \ 
specific  anterior  claim  upon  this  land,  which  could  ope 
prejudice  the  claim  of  the  burgesses,  and  to  bring  the  case 
the  proviso  of  the  statute.  But  if  we  could  suppose  that  th( 
tion  of  the  plea  was  to  allege  that  there  was  not  enough  to 
the  corporation  were  bound  to  pay,  then  we  must  take  *thi 
cation  also  to  deny  that ;  because  the  replication  states  tha 
was  a  surplus  beyond  that,  and  therefore  it  is  in  substance  a 
I  believe  we  all  thought  the  plea  was  bad  on  special  demurre 
on  consideration,  I  think  it  is  bad  on  general  demurrer, 
alleging  that  the  debts  to  which  the  rents  were  applied  we 
as  to  fall  within  the  proviso  in  the  2nd  section,  and  there 
have  priority  over  the  claims  of  the  burgesses.  Upon  these  gi 
I  think  the  judgment  ought  to  be  for  the  plaintiff. 

Parke,  B.  : 

I  am  also  of  opinion  that  the  judgment  ought  to  be 
X)laintiff.    The  first  question  in  this  case  is,  whether  the  decl 
is  good.    It  is  framed  upon  an  ordinance  of  the  corporation 
appears  to  have  been  made  for  the  proper  distribution  ai 
•  tection  of  the  corporate  property.    I  am  strongly  inclined  tc 
that  independently  of  the  Act  of  5  &  6  Will.  IV.,  an  actioi 
lie  against  the  corporation,  by  a  person  who  is  directed  by  a  I 
of  the  corporation  to  take  a  benefit  under  it.    This  bye-b 
enacted  by  the  corporation  at  large  in  consequence  of  the  ir 
of  a  piece  of  land  which  belonged  to  the  Duke  of  Beaufo 
which  a  right  of  herbage  existed  in  the  corporation  at  lar 
which  they  might  allow  to  be  taken  by  the  cattle  of  the  bu 
or  might  dispose  of  it  in  any  other  way  they  thought  fi 
declaration  does  not  state  that  before  the  bye-law  the  bi 
were  in  the  habit  of  depasturing;   but  after  the  passing 
Inclosure  Act,  a  portion  of  the  land  having  been  allotted 
corporation,  there  is  a  bye-law  made  by  the  common  conse 
the  members  of  the  corporation,  or  at  least  by  a  sufficient 
of  them  to  make  it  a  valid  bye-law.     (His  Lordship  then  i 
bye-Iaw.)     Now  I   think   the  effect  of  that  bye-law,  whi< 
private  *Jaw  regulating  the  corporation  property,  and  bin< 
corporation  as  to  the  individual  members  of  it,  is  this :  tl 
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Hopkins  burgess  named  in  it  acquires  a  right  to  receive  a  certain  sum  of 
Mayob,  &c.    money,  and  consequently  a  duty  is  imposed  upon  the  persons  who 

Bw^sEA.  ^^^  directed  by  the  ordinance  to  pay  it :  those  persons  were  the 
common  attorneys  of  the  borough  for  the  time  being,  and  they 
were  bound  to  pay  to  each  of  the  twelve  senior  burgesses  the 
amount  of  lOZ.  a-year.  In  the  case  that  has  been  referred  to,  it 
is  laid  down  by  Lord  Holt,  that  where  a  statute  gives  a  benefit  to 
a  party,  he  has  a  right  of  action  at  law ;  and  I  am  strongly  inclined 
to  think  that  upon  this  bye-law  also  he  would  have  such  right  of 
action,  because  the  effect  of  the  bye-law  is  to  make  it  a  duty 
imperative  upon  the  common  attorney  to  pay  the  money  ;  until  the 
Act  of  Will.  IV.  interposes,  and  the  common  attorney  is  taken 
away  altogether ;  so  that  that  intermediate  step  is  now  removed, 
and  the  corporation,  having  received  the  money,  must  apply  it  as 
it  was  before  applied  through  the  intervention  of  the  officer  who  no 
longer  exists :  by  the  effect  of  the  statute,  the  duty  is  cast  upon  the 
body  politic  at  large  to  pay  these  sums  to  the  individual  members. 
It  seems  to  me,  therefore,  that  at  common  law  the  plaintiff  would 
have  had  a  right  to  recover.  Now,  the  effect  of  the  statute  is  to 
continue  to  all  the  persons  who,  before  the  passing  of  the  Act,  were 
enjoying  corporate  benefits,  whether  by  virtue  of  any  usage,  custom, 
bye-law  or  otherwise,  the  enjoyment  of  them;  and  to  make  it 
obligatory  on  the  corporation  to  continue  to  pay  to  such  individuals 
the  benefits  which  they  enjoyed  before ;  subject,  indeed,  to  any 
thing  which  before  would  have  defeated  the  bye-law  or  custom 
under  which  they  were  enjoyed,  if  the  bye-law  or  custom  itself 
were  bad.  Therefore  I  think,  though  it  might  by  possibility  have 
been  only  a  benefit  which  these  parties  enjoyed  under  the  bye-law 

[  •fi^s  ]  before,  and  not  a  right  enforceable  *by  action,  it  is  now,  under  the 
statute,  converted  into  a  right ;  and  that  being  so,  by  virtue  of  the 
common  law  and  the  statute  taken  together,  the  declaration  is  good, 
and  the  plaintiff  has  a  primd  facie  right  to  recover  the  rents  receiv- 
able from  these  lands ;  because  we  cannot  presume  the  corporation 
to  have  any  object  to  which  they  had  a  right  to  apply  the  rents 
received  from  the  lands — we  cannot  presume  they  were  in  debt,  or 
had  any  other  expenses  which  would  prevent  their  complying  with 
the  bye-law ;  and  therefore  any  defence  which  may  arise  upon  that 
ground  must  come  from  the  defendants.  The  declaration  then 
being  good,  next  comes  the  question  whether  the  plea  is  good.  It 
is  framed  upon  the  supposition,  that  by  the  true  construction  of  the 
Act  of  Parliament,  the  corporation  have  a  right  to  apply  all  the 
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revenues  and  all  the  property  of  the  co 
of  the  debts  contracted  by  them  anteced 
Municipal  Corporation  Act:  that  as  thi 
not  have  been  intended  to  give  a  benef 
rators  at  the  expense  of  the  creditors  of  t 
preserves  to  the  corporation  the  right  of 
the  payment  of  their  existing  debts.     No 
true  construction,  there  would  be  a  que 
not  bad  upon  general  demurrer,  because 
terms  that  these  payments  were  made  fo 
states  that  the  defendants  '*  necessarily 
required  and  bound  to  do,  paid,  distribut 
rents  by  them  received  from  the  said  1 
ment  and  satisfaction  of  certain  lawful 
and  payable  to  divers  persons  **  by  th 
mean  debts  due  at  the  time  that  the  pa; 
it  mean  debts  due  at  the  time  of  the  pa 
ment  ?    That  is  left  obscure  upon  these 
*is  said  that  this  obscurity  is  removed  1 
were  debts  payable  "in  priority  and 
payable  to  the  twelve  senior  burgesses, 
although  I  have  some  doubt  whether  it  i 
have  been  averred  that  the  corporation 
revenues  of  this  particular  estate  in  payn 
if  they  have  abundant  funds  elsewhere, 
the  corporators  of  the  rents  arising  frc 
particular  estate ;   and  the  plea  does  : 
exclude  the  possibility  that  the  corpora 
elsewhere,  out  of  which  they  might  hav 
injury  to  the  corporators  entitled  unde 
that  difficulty  is  avoided  by  the  word  **  i 
not  appear  to  me  to  be  so  clear  as  to  pre 
of  a  state  of  facts  which  would  prevent 
right  to  pay  the  debts  out  of  the  rents 
™e,  however,  that  quite  independently  ( 
^^e  pJea  is  bad  in  substance  ;  and  that 
Act  of  ParJiament  is,  that  the  body  coi 
*^  defeat  the  right  of  the  corporators  oi 
^^^  of  theirs  in  favour  of  other  creditc 
^bink  we    must  adopt  the  argument 
^^Sed  byAf^-.   Williams,  that  the  effect  ( 
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[b.b. 


Hopkins 

V, 

Mayor,  &c. 

OP 

Swansea. 


[  'ei?  ] 


Act  is  to  oblige  the  body  corporate  to  apply  the  Borplus  of  the 
revenues,  after  the  payment  of  the  interest  of  the  debts  charged 
upon  the  lands,  and  after  payment  of  all  other  lawful  expenses,  to 
the  payment  of  the  sums  in  question ;  that  is,  to  oblige  them  to 
appropriate  alLthe  surplus  rents  to  that  purpose;  not  exceeding 
the  surplus,  because  they  are  expressly  prohibited  from  doing  so ; 
but  to  the  extent  of  it,  they  are  to  apply  those  rents  accordingly, 
and  are  not  to  be  empowered  to  defeat  the  ^rights  of  these  persons 
by  applying  them  voluntarily  to  the  pajrment  of  debts.  That  is  no 
injury  to  the  creditor,  because  his  rights  against  the  corporation 
are  preserved  entire,  and  he  may  sue  the  corporation  at  any  time 
for  his  debt,  and  any  arrangement  they  may  make  is  not  to  stand 
in  the  way  of  the  creditor  in  suing  the  corporation ;  and  he  may 
take  out  execution  against  the  corporation,  and  seize  and  satisfy 
himself  out  of  any  part  of  the  corporate  property ;  and  if  the 
creditor  actually  do  so,  there  is  an  end  of  the  rights  of  the  freemen 
altogether,  so  far  as  relates  to  the  property  so  seized.  Therefore 
it  seems  to  me,  that  consistently  with  the  rights  of  the  corporators, 
we  may  put  such  a  construction  upon  the  Act  of  Parliament,  as  to 
leave  the  rights  of  the  creditors  unimpaired.  In  that  view  of  the 
case,  it  becomes  unnecessary  to  consider  whether  the  plea  is  good 
in  form,  although  I  am  inclined  to  think,  for  the  reasons  before 
stated,  that  it  is  not. 

With  respect  to  the  replication,  it  appears  to  me  that  that  is  bad 
also,  but  it  is  unnecessary  to  decide  that,  because  I  think  the  plea 
is  bad,  and  the  declaration  is  good ;  therefore  the  plaintiff  is  entitled 
to  judgment. 


[  *648  J 


Aldbrson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  bye-law  in 
question  was  one  which  the  corporation  then  existing  had  authority 
to  make,  for  the  purpose  of  distributing  the  funds  in  the  way  in 
which  this  bye-law  distributes  them.  If  that  be  so,  then  I  concur 
with  the  rest  of  the  Court  in  thinking  that  there  is  a  right  of  action 
upon  it,  on  the  principle  laid  down  by  Lord  Holt  ;  that  there  is 
an  action  of  debt,  arising  out  of  the  duty  imposed  upon  the  officer 
by  whom  the  money  was  to  be  paid,  in  respect  of  that  money,  for 
the  persons  who  were  to  receive  it  from  him.  Under  the  Municipal 
Corporation  Act,  that  office  is  abolished,  and  the  corporation  them- 
selves become  possessors  *of  the  property,  in  the  same  manner, 
and  subject  to  the  same  rights,  as  were  before  possessed  by  the 
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corporators  under  the  attorney.  Therefore  I  think  that  under  the 
Municipal  Corporation  Act,  coupled  with  the  other  circumstances 
of  the  case,  an  action  of  debt  arises,  by  reason  of  the  obligation  of 
the  officer  who  was  to  pay  the  i^oney,  and  against  whom  an  action 
of  debt  would  have  lain  before  the  statute.  • 

With  respect  to  the  plea,  it  appears  to  me  that  my  brother  Pabke 
has  put  the  true  construction  upon  the  Act  of  Parliament ;  that  is 
to  say,  that  the  corporation  have  no  right,  in  priority  to  the  claims 
of  the  corporators,  to  pay  any  thing  more  than  the  interest  of  the 
debts ;  but  if  the  creditors,  in  the  execution  of  their  rights,  were 
to  take  away  the  lands  in  question,  that  would  be  a  complete 
answer,  because  then  the  corporation  would  not  have  the  land,  and 
in  that  case  the  right  of  the  freemen  would  be  set  aside  altogether, 
by  reason  of  the  subject-matter  being  taken  away  out  of  which 
their  right  originated. 

It  is  not  necessary  to  give  any  opinion  upon  the  replication,  but 
it  appears  to  me  that  it  is  bad  also. 

I  confess  I  should  also  have  thought  the  plea  bad  upon  the  other 

ground  taken  by  Mr.  WiUiains  ;  for  the  words  **  payable  in  priority 

and  preference  "  amount  to  very  little  more  than  a  statement  that 

the  defendants  lawfully  had  a  right  to  pay  the  debts,  because  they 

chose  so  to  consider  them  payable. 

Judgment  fm*  the  pUiintiff, 


Hopkins 

r. 

Matob,  &o. 

OP 

Swansea. 


1841. 


Exchequer 
C/utmbn'. 


901  ] 


MAYOK,   &c.   OF  SWANSEA    v.   HOPKINS. 

(8  Meeson  &  Welsby,  901.) 

[A  WRIT  of  error  for  the  above  judgment  having  been  brought  in    [  g  M.  &  w. 
the  Exchequer  Chamber,  and  argued  substantially  as  before,] 

Loan  Denman,  Ch.  J.,  said  that  the  Court  were  of  opinion  that 
the  judgment  ought  to  be  affirmed;  for,  although  they  doubted 
whether  any  action  could  have  been  maintained  at  common  law, 
upon  the  bye-law  alone,  they  were  of  opinion  that,  by  virtue  of  the 
provisions  of  the  stat.  5  &  6  Will.  IV.  c.  76,  s.  2,  the  plaintiff  had 
a  right  enforceable  by  an  action  of  debt  against  the  corporation  for 
the  benefit  he  enjoyed  before  the  statute  under  the  bye-law,  upon 
the  principle  laid  down  by  Lord  Holt,  in  6  Mod.  27.  The  declara- 
tion was  therefore  good  ;  and  the  Court  were  clearly  of  opinion  that 
the  plea  was  no  answer  to  it,  on  the  ground^  stated  in  the  judgment 

of  the  Court  below.  ^   ,  ^.        , 

Judgment  affirmed. 
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1839.  TEIPP   AND   Others,  Assignees   of   Bennett,    a 

Exch.o/  Bankrupt,  v.  AEMITAGE  and  Others  (1). 

P  gg^  -|        (4  Meeson  &  Welsby,  687—703 ;  S.  C.  1  H.  &  H.  442 ;  8  L.  J.  (N.  S.)  Ex.  107 ; 
^         ■'  3  Jur.  249.) 

B.,  a  builder,  contracted  with  A.  and  others,  trustees  of  a  new  hotel 
about  to  be  erected  by  a  company  of  proprietors,  to  build  the  hotel,  except 
as  to  the  ironmonger's,  plumber's,  and  glazier's  work,  for  a  specified  sum, 
and  covenanted  to  complete  certain  portions  of  the  work  within  certain 
specified  periods,  being  paid  by  instalments  at  corresponding  dates ;  and 
that  if  he  should  neglect  to  complete  any  portion  within  the  time  limited, 
he  should  forfeit  and  pay  the  sum  of  2oOZ.  as  liquidated  damages.  The 
agreement  then  contained  a  clause  empowering  the  trustees,  in  case  {int^ 
alia)  B.  should  become  bankrupt,  to  take  possession  of  the  work  already 
done  by  him,  and  to  put  an  end  to  the  agreement,  which  should  be 
altogether  null  and  void ;  and  that  the  trustees,  in  such  case,  should  pay 
B.  or  his  assignees  only  so  much  money  as  the  architect  of  the  Comp«uiy 
should  adjudge  to  be  the  value  of  the  work  actually  done  and  fixed  by  B., 
as  compared  with  the  whole  work  to  be  done.  The  course  of  business 
during  the  progress  of  the  work  was  for  the  clerk  of  the  works  to  inspect 
every  article  which  came  in  under  the  contract,  and  none  were  received 
except  on  his  approval.  After  the  works  had  proceeded  some  time,  B. 
became  bankrupt.  Before  his  bankruptcy,  certain  wooden  sash  frames  had 
been  delivered  by  him  on  the  premises  of  the  Company,  approved  by  the 
clerk  of  the  works,  and  returned  to  B.  for  the  purpose  of  having  iron 
pulleys,  belonging  to  the  trustees,  affixed  to  them ;  and  at  the  time  of  the 
bankruptcy,  these  frames,  with  the  pulleys  attached  to  them,  were  at  B.'s 
shop.  He  afterwards,  but  before  the  issuing  of  the  fiat,  re-delivered  them 
to  the  trustees ;  and  the  sash-frames  being  afterwards  demanded  of  them 
by  B.'s  assignees,  they  gave  an  unqualified  refusal  to  deliver  them  up. 

Held,  1st,  that  the  property  in  the  wooden  sash  frames  had  not  passed  to 
the  trustees  at  the  time  of  the  bankruptcy : 

2ndly,  that  they  were  not  entitled  to  retain  them  under  the  agreement,  as 
being  work  already  done,  they  not  having  been  fixed  to  the  hotel ;  but  that 
even  if  they  were  within  that  clause  of  the  agreement,  it  could  not  bind  the 
assignees,  inasmuch  as  their  right  accrued  on  the  bankruptcy,  whereas  the 
option  of  the  trustees  was  not  to  be  exercised  imtil  after  the  bankruptcy : 

3rdly,  that  the  refusal  of  the  trustees  not  having  been  limited  to  the 
pulleys,  the  demand  and  refusal  were  sufficient  evidence  of  a  conversion  by 
them  of  the  wooden  sash-frames,  so  as  to  entitle  B.'8  assignees  to  recover 
them  in  trover. 

Trover  for  deal  sashes,  linings,  shutters,  boards,  and  other 
building  materials.  Pleas,  first,  except  as  to  certain  doors,  linings, 
boards,  &c.  specified  in  the  plea,  not  guilty;  secondly,  as  to  the 
causes  of  action  to  which  the  first  plea  was  pleaded,  that  the 
plaintiffs  were  not  possessed  of  their  own  property  as  assignees,  of 
the  goods  and  chattels  to  which  the  first  plea  was  pleaded,  or  any 

(1)  Citedby  Pearson,  J.  in /ya«6«ry,  11  App.  Cas.  350,  381,  55  L.  J.  P.  C. 

dr.  Ry,  Co,  v.  Daniel  (1884)  54  L.  J.  54,  64,  and  see  the  Sale  of  Goods  Act. 

Ch.  265,  267;  and  referred  to  by  Lord  1893  (56  &  57   Vict.  c.  71),   s.  17.— 

Watson  in  Seath  v.  Motn-e  (H.  L.  1886)  R.  C. 
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part  thereof,  in  manner  and  form,  &c. ;  thirdly,  as  to  the  cai 
action  relating  to  the  conversion  of  the  goods  and  chattels  pt 
larly  mentioned  in  and  excepted  by  the  first  plea,  paymer 
Court  of  129Z.,  which  the  plaintiff  took  out  of  Court  in  dischc 
those  causes  of  action.  At  the  trial  before  Lord  Abinger,  C. 
the  last  Gloucestershire  Assizes,  the  following  appeared  to 
facts  of  the  case  : 

In  the  year  1887,  a  Company  was  formed  for  the  erectioi 
new  hotel  in  Cheltenham,  and  a  deed  was  executed  *for  regi; 
the  aflfairs  of  the  Company,  by  which  the  defendants  were  apji 
trustees.   Advertisements  having  been  issued  for  tenders  for  bi 
the  hotels  the  bankrupt  Bennett,  who  then  carried  on  businei 
builder  and  timber-merchant  in  Cheltenham,  sent  in  a  tend<; 
entered  into  a  written  contract  with  the  defendants,  therein  deii 
as  trustees  of  the  Cheltenham  Hotel  Company,  dated  8rd  '!. 
1887  ;  by  which,  after  reciting  that  Messrs.  Churchill  and  5 
had  agreed  to  do  the  smith's  and  ironmongery  work,  and 
Barrett  the  painting,  plumbing,  and  glazing,  by  agreem(; 
even  date  therewith,  and  that  Bennett  had  agreed  to  do  i 
work,  save  as  aforesaid,  at  the  price  of  15,8812.  88.  4d. ; 
witnessed,  that  Bennett  thereby  covenanted  for  himself,  hiu 
executors,  and  administrators,  with  the*  defendants,  that  he 
build  the  hotel  (except  as  aforesaid),  and  render  the  same 
habitation,   to  the  satisfaction  of  B.  W.  Jearrad   (the  a: 
employed   by  the  defendants)   by  the   times  therein  mer 
(enumerating  various  times  by  which  specified  portions  of  tl 
^ere  to  be  completed) :  that  should  Bennett  neglect  to  C( 
any  one  portion  of  the  work  by  the  time  therein  appoir 
several  portions  of  the  works  by  the  times  therein   resp 
appointed,  he  should  forfeit  and  pay  the  sum  of  2502.,  as  liq 
damages,  and  the  defendants  should  be  entitled  to  set  it 
The  agreement  then  contained  the  following  clause :  **  And 
that  should  the  said  T.  H.  Bennett,  his  executors  or  adminic 
at  any  time  or  times,  omit  to  go  on  with  or  neglect  to  do 
works,  matters,  and  things  hereby  agreed  to  be  done  by 
expeditiously  as  he  might  do  in  the  judgment  of  the  sai< 
Jearrad,  or  the  said  architect  of  the  said  Company  for  t 
being,  or  in  case  the  said  T.  H.  Bennett  should  become  b 
or  insolvent,  or  being  arrested  should  go  to  gaol,  before 
^ork  ahould   be  completed  and  finished,  then  and  in  any  ( 
of  *Bucb  casGB,  it  should  and  might  be  lawful  to  and  for 
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Tripp       trustees,  their  heirs  or  assigns,  to  take  possession  of  the  work  then 
Abmitaou.    already  done  by  the  said  T.  H.  Bennett,  and  to  avoid  and  pat  an 
end  to  that  agreement;    and  thereupon   the  several  clauses  and 
agreements  therein  contained  on   the  part  of  the  said  trustees 
should  be  absolutely  null  and  void,  to  all  intents  and  purposes 
whatsoever ;  and  further,  that  the  said  trustees  should  pay  to  the 
said  T.  H.  Bennett,  his  executors  or  administrators,  or  his  or  their 
assignee  or  assignees,  as  the  case  might  be,  so  much  money,  and 
only  so  much  money,  as  the  said  B.  W.  Jearrad,  or  other  the 
architect  for  the  time  being  of  the  said  Company,  should  adjudge 
to  be  the  fair  worth  of  the  work  actually  done  and  fixed  by  the  said 
T.  H.  Bennett,  his  executors  or  administrators,  to  the  hotel,  as 
compared  with  the  whole  work  to  be  done  for  the  said  price  of 
15,881Z.  88.  4rf."      Proviso,  that  should  the  trustees  require  any 
additions  to  or  alterations  in  the  buildings,  or  the  mode  of  domg 
the  same,  and  should  by  writing  under  the  hand  of  one  of  them, 
countersigned  by  Jearrad,  direct  the  same  to  be  done,  then  such 
additions  or  variations  should  be  made,  but  should  not  in  any 
respect  vacate,  alter,  annul,  or  make  void  the  agreement,  but  the 
difference  caused  by  such  additions  or  variations  should  be  valued 
by  Jearrad,  and  should  be  paid  to  or  allowed  by  Bennett,  as  the 
case  might  be.     The  trustees  then  covenanted  to  pay  the  money  by 
instalments,  at  certain  dates  corresponding  with  the  times  at  which 
the  specified  works  were  to  be  performed.    There  was  also  a  pro- 
viso, making  the  doing  of    the    works  conditions    precedent  to 
payment,   and  the  architect's  certificate  indispensable.     Certain 
additional  works  were   contemplated   as  the  building  proceeded, 
which  Bennett  also  undertook  at  stipulated  prices.    Previously  to 
the  month  of   September,   1887,  Bennett  received  the  five  first 
instalments  as  they  became  due,  upon  a  certificate  of  Jearrad,  the 
[  'ego  ]      architect,  that  the  work  had  been  *done.     In  that  month,  Bennett, 
being  pressed  for  money,  applied  to  Jearrad  for  advances,  in  antici- 
pation of  the  instalments  not  then  due ;  and  being  required  4o  give 
in  a  statement  of  the  works  done  in  part  of  the  contract,  he  furnished 
an  account  containing,  among  other  items,  the  following :  **  Bricks 
on  the  ground  {i.e.  on  the  hotel  premises),  140Z. ;    joiner's  work 
prepared,  1,000/."      The  trustees  thereupon  agreed  that  certain 
advances  should  be  made  to  Bennett,  on  the  security  of  all  the 
materials  which  were  or  should  be  brought  by  him  upon  the  pre- 
mises during  the  works,  and  he  consequently  obtained  certificates 
from  time  to  time  from  Jearrad,  under  which  he  received  several 
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sums  of  money  for  work  not  actually  done.  During  the  p 
of  the  building,  one  TumbuU  was  the  clerk  of  the  works,  a 
course  of  business  was  for  him  to  inspect  every  article  that  c 
under  any  of  the  contracts,  and  none  were  received  except 
approval.  Some  sash  frames  for  the  windows  had  been  sei 
Bennett,  and  approved  of  by  Turnbull,  and  before  the  bank 
had  been  again  taken  from  the  premises  to  a  workshop  of  £ej 
for  the  purpose  of  having  afiBxed  to  them  some  iron  pulleys, 
had  been  supplied  to  the  defendants  by  Churchman  and  ^ 
under  their  contract.  At  the  time  of  the  bankruptcy,  thei 
frames,  with  the  pulleys  affixed  to  them,  were  at  Bennett's  wo; 
On  the  22nd  of  November,  Bennett  committed  an  act  o: 
ruptcy,  on  which  a  fiat  subsequently  issued,  and  the  deli 
were  appointed  his  assignees.  Between  the  22nd  and  the 
November,  the  sash  frames,  to  which  the  pulleys  had  t 
attached,  and  also  the  various  articles  excepted  out  of  the  fir 
were  delivered  upon  the  premises  of  the  Company.  Thei 
also  on  the  hotel  premises,  at  the  time  of  the  bankruptcy, 
quantity  of  other  materials  which  had  been  sent  in  from 
time  by  Bennett,  and  which  had  been  approved  *of  by  Ti: 
and  were  in  a  prepared  state,  but  not  yet  fixed.  On  tal 
account  between  the  value  of  the  work  actually  done  and  : 
the  time  of  the  bankruptcy,  and  the  money  received  by  J 
up  to  that  time,  it  appeared  that  he  had  been  paid  in  i 
about  8001.  beyond  the  value  of  such  work.  The  present 
was  brought  by  the  assignees  to  recover  the  value  of  the  m 
which  were  upon  the  premises,  unfixed,  at  the  time  of  th( 
ruptcy,  of  the  sash-frames,  and  of  the  other  materials  deliv 
the  premises  after  the  bankruptcy.  These  last,  howeve 
satisfied  by  the  1292.  paid  into  Court  and  taken  out  by  the  pi 
On  the  materials  delivered  before  the  bankruptcy  the  del 
claimed  a  lien,  as  being  the  security  on  the  faith  of  wl: 
advances  had  been  made  by  Jearrad  to  the  bankrupt ;  a 
also  claimed  the  property  in  the  sash-frames,  as  being 
articles  which  had  been  appropriated  by  them,  and  appr 
their  part  by  TumbuU,  and  to  which  their  pulleys  hi 
attached.  The  only  evidence  of  a  conversion  of  the  sasl: 
"Was  a  demand  and  refusal,  the  demand  not  being  limited 
^  the  wood-work  of  the  frames.  The  value  of  the  frames 
PuIJeya  was  91.  5«. ;  of  the  pulleys,  12.  9«.  The  learne 
^^ected  the  jury,  that  if  the  advances  were  made  to  Be 
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Tbipp  the  understanding  and  agreement  that  the  materials  brought  upon 
armitage.  the  premises  should  be  considered  as  a  pledge  for  those  advances, 
they  should  find  a  verdict  for  the  defendants :  and  he  intimated 
an  opinion  that  the  sash-frames  had  been  so  far  specifically  appro- 
priated to  the  defendants  as  to  prevent  the  plaintiffs  from  recovering 
in  respect  of  them.  The  jury  found  a  verdict  for  the  defendants, 
and  the  learned  Judge  gave  the  plaintiffs  leave  to  move  to  enter  a 
verdict  for  92.  58.,  the  value  of  the  sash  frames. 

Talfourdy   Serjt.,   having,   on  a   former  day   in   this  Term, 
obtained  a  rule  nisi  accordingly, 

[  692  ]  Maule  and  Oreaves  showed  cause : 

The  question  in  this  case  is,  whether  the  plaintiffs,  as  assignees 
of  Bennett,  were  entitled  to  the  sash-frames  in  the  state  in  which 
they  were  at  the  time  when  they  were  demanded  and  refused; 
that  demand  and  refusal  being  the  only  evidence  of  a  conversion. 
The  defendants  contend  that  they  were  not  so  entitled,  on  several 
grounds.    First,  the  frames  had  then  become,  in  entirety,  the 
property  of  the  defendants.     Nothing  more  is  necessary  by  law, 
(independently   of  statutable  limitations),   in  order   to   pass  tbe 
property  in  a  chattel  sold,  or  supplied  for  a  valuable  consideration, 
than  that  there  be  a  contract  with  respect  to  it  and  an  indication 
of  the  specific  chattel  that  is  to  pass  by  that  contract.     Where  the 
contract  is  to  supply  on  the  one  hand,  and  to  purchase  on  the 
other,  goods  of  a  given  species,  but  not  specific  goods,  there  no 
property  passes  by  the  contract  itself :  but  wherever  specific  goods 
are  to  be  supplied,  and  those  goods  alone  will  satisfy  the  contract, 
there  the  property  vests  at  once  in  the  purchaser.    But  even  in  the 
former  case,  when  the  contract  comes  to  be  performed,  and  the 
specific  goods  are  ascertained  and  indicated  to  which  the  contract 
is  to  attach,  the  property  equally  passes.    "  The  very  appropriation 
of  the  chattel  is  equivalent  to  delivery  by  the  vendor,  and  the 
assent  of  the  vendee  to  take  the  specific  chattel,  and  to  pay  tbe 
price,  is  equivalent  to  his  accepting  possession  "  :  per  Parke,  J.,  in 
Dixon  V.  Yates  (i).     In  Mucklow  v.  Mangles  (2),  which  may  be  cited 
as  an  authority  the  other  way,  the  article  was  not  'finished  nor 
appropriated.   Maberly  v.  Sheppard  (3)  is  relied  on  for  the  plaintiffs ; 

(1)  39  R.  R.  489,  498  (5  B.  &  Ad.  (3)  38  E.  R.  403  (10  Bing.  99;  'S 
313,  340).                                                       Moore  &  Soott,  436). 

(2)  9E.  R.  781(1  Taunt.  318). 
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but  that  was  a  case  falling  within  the  provisions  of 
Frauds,  and  was  decided  entirely  on  the  ground  th^ 
of  sec.  17  of  that  statute  had  not  been  complie 
TiNDAL,  Ch.  J.,  there  says — **  If  the  waggon  had  beer 
ready  for  delivery,  and  the  defendant  had  then  sen 
his  own  to  perform  any  additional  work  upon  it,  s 
the  part  of  the  defendant  might  have  amounted  to  i 
But  no  question  arises  on  the  Statute  of  Frauds 
case:  first,  because  there  is  here  a  note  in  writi; 
satisfy  the  statute ;  secondly,  the  payment  of  the  : 
v^as  part  payment  of  all  that  was  to  be  paid  und[ 
but  thirdly,  this  is  not  purely  a  contract  for  thci 
iivithin  the  meaning  of  the  statute.  There  may  be  t . 
which  chattels  are  furnished,  which  is  not  a  contra  ! 
the  case  of  board  and  lodging  at  so  much  per  weel : 
contract  for  work  and  labour  to  be  done  upon  ri 
when  complete,  are  to  become  the  property  of  the  I 
it  is  not  properly  a  contract  for  the  sale  of  goods. 

(Pabke,  6. :  The  contract  is  to  make  these  sever  . 
put  them  up  in  the  hotel,  and  then  the  bankrupt :  i 
entire  sum  for  the  whole  work.  The  contract,  i  : 
complete  with  reference  to  these  sash-frames,  uni 
to  the  house,  and  made  part  of  the  freehold.  Si  : 
shop  had  been  burnt  with  the  frames  in  it,  whose  ' 
the  loss  ?) 

The  articles  having  been  actually  approved  and  i 

the  defendants,  they  could  not  have  called  upon  £  i 

others  in  case  of  their  destruction.     As  soon  as  I 

TurnbuU  was   given,  and   the   frames   were  cor  I 

pulleys,  which  undoubtedly  were  the  property  o 

there  was  a  designation  of  the  specific  articles  to  w  i 

general   contract  was  to  apply,  and   the  propei  ! 

criterion,  however,  as  to  the  risk  by  fire  is  nol  | 

^ot  follow  that  because  a  party  is  th^  owner  oi  ; 

necessariJj  at  his  *risk:  see  BaiUy  v,  Cnlrerwdl  ] 

Jaw  to  be  collected  from  the  cases  on  thia  subject  i 

ttie  article  which  is  the  subject  of  the  contract  it  • 

^^  fche  contract  itself,  or  afterwards  by  the  aaneiit  i 

(1)  8B.  &C  pp.452,  4a4. 
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Tbipp        the  parties,  the  property  passes :  Atkinson  v.  Bell  (i),  Woods  v. 
armitaoe.    Russell  (2),  Elliott  v.  PybiLs  (3),   Clarke  v.   Spence   (4),  Rohde  v. 
Thtvaites  (5),  Sparkes  v.  MarshcM  (6). 

(Parke,  B.  :  In  all  those  cases  there  was  a  bargain  for  the 
specific  article  ;  here  there  has  been  none.  The  parties  here  had 
no  intention  of  making  any  such  bargain ;  the  contract  merely  i8, 
that  the  builder  is  to  do  the  necessary  work  of  his  department  for 
the  house.) 

It  is  immaterial  to  the  application  of  the  rule  of  law,  whether  the 
contract  is  solely  and  properly  for  the  sale  of  goods  or  not.  This 
was  not  a  contract  to  build  a  house;  but,  inter  alia,  to  furnish 
sash-frames;  the  contract  could  not  be  performed  without  furnishing 
them.  Then  they  were  appropriated,  by  being  incorporated  with 
the  defendants'  iron- work,  and  approved  by  the  party  nominated 
by  them  for  that  purpose. 

But,  secondly,  the  defendants  are  entitled  to  retain  these  articles 
under  the  terms  of  their  agreement  with  Bennett.  The  payment 
to  him  is  to  be  measured  in  a  particular  way;  then  in  case  of 
(amongst  other  things)  his  becoming  bankrupt,  as  to  the  work 
done,  whether  fixed  or  not,  the  assignees  are  empowered  to  take 
possession  of  it,  and  to  rescind  the  agreement.  By  rescinding  the 
agreement,  they  part  only  with  their  right  to  have  the  work  fixed 
by  the  bankrupt.  And  this  is  the  reasonable  construction  of  the 
[  ♦eos  ]  agreement ;  since  otherwise  the  things  *finished  would  become 
useless,  and  the  labour  would  have  been  thrown  away.  Nor  could 
the  clause  be  intended  to  apply  to  the  work  actually  fixed,  since  the 
defendants  were  already  in  possession  of  that.  But  inasmuch  as 
the  only  part  of  the  work  by  which  the  proportion  of  payment 
could  properly  be  ascertained  was  that  fixed  to  the  premises,  it  is 
provided  that  they  shall  pay  only  so  much  as  shall  be  adjudged  to 
be  the  proportionate  value  of  the  work  actually  done  and  fixed. 
This  construction  is  strengthened  by  the  previous  provision  for  the 
forfeiture  of  2502.  as  liquidated  damages,  in  case  of  non-completion 
of  the  work  within  the  limited  periods ;  both  are  provisions  in 

(1)  32  R.  R.  382  (8  B.  &  0.  277  ;  2  (4)  43  R.  R.  395  (4  Ad.  &E1. 448;  6 
Man.  &  Ry.  292).  Nev.  &  Man.  399). 

(2)  24  R.  R.  621  (5  B.  &  Aid.  942  ;  1  (5)  30  R,  R.  363  (6  B.  &  C.  388;  9 
Dowl.  &  Ry.  587).  Dowl.  &  Ry.  293). 

(3)  38  R.  R.  532  (10  Bing.  512  ;  4  (6)  42  R.  R.  725  (2  Bing.  N.  C.  761 ; 
Moore  &  Scott,  389).  3  Scott,  172). 
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favour  of  the  defendants:  by  the  former  they  gi 
agamst  a  voluntary,  by  the  latter  against  an  involui 
ment  of  the  work  before  its  completion.  If  the  first 
clause  stood  alone,  the  defendants  would  be  bound 
done,  though  not  fixed ;  but  that  responsibility  is 
subsequent  words ;  and  it  is  reasonable  that  the  del 
be  at  liberty  to  take  possession  of  the  work  done, 
without  payment ;  since  other  persons*  work  w( 
incorporated  and  wrought  up  with  it,  and  the  defei 
the  case  of  bankruptcy,  be  great  losers  at  all  events 

But,   thirdly,   at  all  events  the  whole  of   the 
demanded,  did  not  belong  to  the  plaintiffs  as  assign 
and  if  the  defendants  were  tenants  in  common  wi 
any  interest  in  the  chattel,  the  plaintiffs  cannot  rec 
the  defendants  pulleys  were  lawfully  combined  witli 
under  a  contract  which  the  bankrupt  was  bound 
defendants  were  bound  to  furnish  the   pulleys,    : 
furnish  the  wood  to  be  combined  with  them.    Suppi 
of  the  wood  were  the  defendants',  and  the  bankrufi 
one-fourth  of  his  own  wood  with  it,  could  it  be  sai  i 
would  vest  in  him  ?    The  *pulleys,  when  put  in,  be  i 
part  of  the  whole  frame,  and  it  cannot  be  said  the 
have  no  interest  in  the  article  so  combined.    II 
interest,  there  is  no  conversion  by  their  merely   i 
it,  if  they  do  not  sell  or  destroy  it :  Fennings  v.  L  ; 
A  demand  and  refusal  is  in  such  case,  therefore, 
conversion.     And  this  defence  may  be  taken  unde : 
guilty:  Sfancliffe  v.  Harchvick  (2).     So,  also,  the  ]  i 
by  the  second  plea  means  a  possession  as  againt  I 
Owen  V.  Knight  (3).     Where  the  defendant  has 
qualified  right  in  the  chattel,  and  insists  upon  i1 
only  dealt  with  the  article  in  a  manner  which  he  ^ 
in  exercise  of  such  right,  that  is  not  a  conversioi 
which  it  is  necessary  that  it  should  be  denied  1  , 
under   the  new  rules:   VeiraU  v.  RoUnson  {4). 
Jones  (5),  it  was  held  that  a  special  plea  in  trover 
for  salvage,  was  bad,  because  it  did  not  confess  i 
therefore  amounted  to  the  general  issue.    And  I  i 

(1)  9  R.  B.  760  (1  Taunt.  241).  (4)  41  E.  E.     ; 

(2)  2  Cr.  M.  &  R.  1.  495). 

(3)  44  R.  R.  649  (4  Bing.  N.  C.  54).  (5)  Ld.  Ray.  3!   i 
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Tripp        no  new  meaning  in  law  to  the  word  **  conversion,"  but  only  require 
Abmitaoe.    that  that  which  amounts  in  fact  to  a  conversion  shall  be  denied 
specially. 

R.  V.  Ricliards  (with  whom  were  Talfourd,  Serjt.,  and  W, 
J.  Alexander),  in  support  of  the  rule,  was  desired  to  confine  himself 
to  the  two  points,  as  to  the  construction  of  the  agreement,  and  the 
effect  of  the  partial  interest  of  the  defendants  in  the  frames.  The 
case  for  the  plaintiffs  was  rested  at  the  trial  mainly  on  the  ground 
that  the  property  in  the  goods  had  not  passed  under  the  agreement, 
and  that  the  whole  frames,  with  the  ironwork  attached,  being  on 
Bennett's  premises  at  the  time  of  the  bankruptcy,  passed  to  his 
[  •697  ]  assignees  as  being  in  his  order  and  disposition.  *The  defendants 
handed  over  the  ironwork  to  him,  and  permitted  him  to  work  it  up 
into  his  own  wood.  If  they  allow  him  so  to  use  their  materials  as 
that  the  world  would  give  credit  to  him  upon  the  faith  that  they 
were  his  own, — although  they  may  not  be  in  his  possession  for  the 
purpose  of  sale — the  case  falls  within  the  Bankrupt  Act.  The 
question  then  is,  whether  these  goods  were  bound  by  the  contract, 
so  as  not  to  be  in  the  order  and  disposition  of  the  bankrupt.  Now 
the  construction  of  the  agreement  contended  for  on  the  other  side 
would  be  very  inconvenient,  and  might  be  very  unjust:  since 
materials  worth  only  101.  might  be  actually  fixed,  but  work  of  the 
value  of  500/.  might  be  all  finished  preliminary  to  the  building, 
and  upon  that  construction  the  trustees  would  get  all  the  latter  for 
nothing  :  and  that,  not  merely  on  the  bankruptcy  of  Bennett,  but 
even  on  his  going  to  gaol,  though  but  for  a  single  day.  But  the 
words  of  the  contract  are  clear :  there  is  no  pro\dsion  for  making 
sash-frames ;  the  work  provided  for  is  the  fixing  sash-frames,  with 
the  other  builder's  work ;  therefore  the  work  is  not  done  until 
fixed.  If  Bennett  wilfully  omits  to  complete  the  work,  he  is  to  pay 
a  specified  penalty ;  but  if,  without  wilful  default,  he  is  unable  to 
complete  it,  the  trustees  have*the  option  of  rescinding  the  contract, 
paying  for  the  work  done,  without  his  being  subject  to  any  penalty. 
But  the  reasonable  construction  is,  that  all  that  they  take  they 
should  pay  for. 

It  is  next  said  that  the  defendants'  interest  in  the  completed 
chattel,  which  entitles  them  to  the  possession  of  it  as  much  as  the 
plaintiff,  is  an  answer  to  the  action.  But  it  was  admitted  at  the 
trial  that  the  demand  and  refusal  amounted  to  a  conversion,  other- 
wise the  plaintiffs  would  have  been  entitled  to  go  to  the  jury  as  to 
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the  intent  with  which  the  frames  were  taken.   But  if  the  possession        Tripp 
of   the  wood- work  belongs  to   the  plaintiffs,  that  is  sufficient  to    armitaob. 
entitle  them  to  recover.     The  declaration  is  only  for  the  deal  sash 
frames,   and   does  not  include    the  iron   pulleys  at   all.     *The       [  •698  ] 
defendants  might  have  removed  the  iron-work,  which  was  a  mere 
adjunct,  and  restored  the  frames  themselves.    (He  was  then  stopped 
by  the  Court.) 

Lord  Abingbr,  C.  B.  : 

I  have  been  much  disposed,  I  confess,  to  endeavour  to  find  some 
possible  ground  for  sustaining  the  verdict,  because  I  consider  this 
to  be  one  of  the  hardest  cases  that  ever  occurred.  The  defendants 
undoubtedly  intended  to  pay  money  into  Court  to  cover  all  matters 
on  which  there  was  any  doubt,  and  to  rest  only  upon  a  defence 
which  was  perfectly  clear :  and  on  a  great  part  of  their  case, 
amounting  to  several  hundred  pounds,  they  did  make  out  a  clear 
defence ;  but  there  unfortunately  occurred  this  little  omission  with 
respect  to  these  sashes,  which  has  given  rise  to  the  whole  question 
now  in  dispute.  The  case  has  been  very  ably  and  ingeniously 
argued  by  Mr,  Maule,  but  I  cannot  at  all  adopt  the  first  ground 
he  has  taken ;  namely,  that  by  reason  of  the  approbation  of 
Turnbull,  the  clerk  of  the  works,  and  the  application  of  the  pulleys 
sent  by  the  defendants  to  be  fixed  to  the  sashes,  the  property  was 
appropriated  to  the  defendants.  My  reason  for  not  acceding  to 
that  argument  is  shortly  this ;  that  this  is  not  a  contract  for  the 
sale  and  purchase  of  goods  as  moveable  chattels ;  it  is  a  contract 
to  make  up  materials,  and  to  fix  them ;  and  until  they  are  fixed,  by 
the  nature  of  the  contract,  the  property  will  not  pass.  It  is  said 
that  although  the  contract  be  general  in  the  first  instance,  yet  it 
may  become  by  circumstances  specific ;  that  although  a  man  may 
agree  to  buy  goods  generally,  and  on  the  part  of  the  vendor  the 
contract  may  be  complied  with  by  supplying  any  goods  he  chooses 
of  the  description  named,  yet  if  particular  goods  be  afterwards 
pointed  out  and  designated  between  the  parties,  the  contract  is 
thereby  modified,  and  becomes  then  an  undertaking  to  supply  the 
specific  goods,  the  property  in  which  thereby  passes  to  the  vendee. 
But  *this  is  not  a  contract  to  purchase  goods  at  all — it  is  a  contract  [  *699  ] 
for  several  works  to  be  done.  Wherever  the  property  of  the  goods 
passes  by  the  contract,  and  has  become  vested  in  the  purchaser, 
if  they  are  destroyed  by  any  accident,  the  purchaser  would  be 
responsible.     But  I  think  we  cannot  say,  that  if  these  sashes  had 
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Tripp  been  destroyed,  the  purchasers,  that  is,  the  defendants,  would  have 
AsHiTAOE.  borne  the  loss :  they  are  not  bound  by  the  contract  to  pay  for 
any  thing  till  it  is  put  up  and  fixed  ;  and  if  destroyed  by  fire,  or  in 
any  way  abstracted  from  the  premises,  without  the  fault  of  the 
builder,  he  would  surely  have  a  right  to  recover  the  value  of  such 
goods  from  the'  defendants.  I  think,  therefore,  that  from  the 
nature  of  this  contract  the  property  remained  in  the  bankrupt, 
although  the  goods  had  been  approved  of  by  the  defendants.  That 
approval  does  not  mean  the  assent  of  the  parties  to  take  the  article 
and  pay  for  it  at  once,  but  merely  the  approval  of  it  as  a  proper 
thing  to  be  put  up.  The  next  point  was,  whether,  under  the  contract 
itself,  this  was  work  done,  of  which  the  trustees  could  take 
possession.  Now,  even  if  the  contract  could  bear  the  interpretation 
which  Ml'.  Greaves  put  upon  it,  that  it  was  intended  that  the 
trustees  should  take  all  the  materials  brought,  upon  the  premises 
and  ready  for  fixing,  yet  I  am  of  opinion  that  that  was  not  a 
contract  which  would  bind  the  assignees  of  Bennett.  Supposing 
these  to  be  manufactured  goods,  and  in  the  possession  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  the  question  is,  whether 
the  contract  he  has  made,  that  such  goods  shall  become,  in  case  of 
his  bankruptcy,  the  property  .of  other  parties  if  they  so  choose,  is  a 
binding  contract  on  his  assignees.  I  think  it  is  not.  The  bankrupt 
has  no  power  to  make  a  contract,  which,  after  his  bankruptcy, 
shall  vest  in  other  persons  the  property  which,  upon  his  bankruptcy, 
vested  in  his  assignees.  At  the  moment  of  the  act  of  bankruptcy, 
the  assignees  are  entitled  to  all  he  was  then  possessed  of :  and  yet 
[  ♦700  ]  it  is  not  *  until  then  that  the  defendants  are  to  exercise  an  option 
whether  they  will  take  the  property  or  not.  Then  comes  the 
remaining  question,  whether,  as  the  pulleys  belonging  to  the 
defendants  were  fixed  in  the  sashes,  they  had  a  right  therefore  to 
take  possession  of  the  sashes,  and  to  carry  them  away  ;  or,  having 
done  so,  whether  they  had  a  right  to  refuse  to  deliver  them  up  on 
a  demand  made  afterwards.  Now,  the  demand  was  not  made  of 
the  pulleys  inside  the  sashes,  but  only  of  the  sashes.  But  let  us 
see  whether  there  was  not  sufficient  evidence  to  go  to  the  jury  of  a 
conversion  by  the  first  taking.  The  defendants  took  possession  of 
them  as  of  their  own  property :  the  distinction  as  to  the  right  they 
might  have  to  the  pulleys  never  occurred  to  them,  but  they  took 
possession  of  the  whole  as  having  a  right  to  do  so.  But  supposing 
they  had  discovered  afterwards  that  they  had  no  such  unqualified 
right,  if,  when  the  assignees  made  their  demand  of  the  frames,  the 
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refusal  had  been  a  qualified  one,  on  the  ground  that  the  j 
were  attached  to  them,  it  might  be  different:  but  as  the  i 
was  general,  to  deliver  the  sash  frames,  inter  alia,  I  thin 
must  be  taken  to  be  a  refusal  to  deliver  the  sash  frames  then 
in  any  state.  That  would  be  sufl&cient  evidence  of  the  convi 
Upon  these  grounds,  I  think  the  rule  must  be  made  absol 
enter  a  verdict  for  the  value  of  the  sash  frames. 

Pabkb,  B.  : 

I  entirely  concur.     With  respect  to  the  first  point,  whii 
been  insisted  upon  at  so  much  length,  and  with  so  much  in^; 
and  ability,  by  Mr.  Maide,  I  think  the  answer  is  a  very  shoi 
I  admit  that  the  cases  which  have  been  cited  and  commente 
by  him  are  perfectly  good  law :  but  there  is  one  most  n  i 
distinction  between  them  and  the  present,  viz.,  that  in  all 
cases  there  was  a  contract  with  respect  to  a  particular    i 
which  by  the  contract  was  to  become  the  property  of  the 
taking  it,  under  certain  circumstances :  *but  in  this  case, 
no  contract  at  all  with  respect  to  these  particular  chattel  i 
merely  parcel   of  a  larger  contract.     The  contract  is,  t  i 
bankrupt  shall  build  a  house ;  that  he  shall  make,  amongi  I 
things,  window-frames  for  the  house,  and  fix  them  in  th( 
subject  to  the  approbation  of  a  surveyor:  and  it  was  never  i  i 
by  this  contract,  that  the  articles  so  to  be  fixed  should  bee 
property  of  the  defendants,  until  they  were  fixed  to  the  f  i 
It  is  said  that  the  approbation  of  the  surveyor  is  sufficient  : 
stitute  an  acceptance  by  the  defendants ;  but  that  approl  i 
not  given  eo  animo  at  all ;  it  is  only  to  ascertain  that  they  \ 
materials  as  are  suitable  for  the  purpose;  and  notwithstand  i 
approval,  it  is  only  when  they  have  been  put  up,  and  fixe  I 
house,  in  performance  of  the  larger  contract,  that  they  a  i 
paid  for.      That  appears  to  me  to  be  a  sufficient  answer  to 
and  principal  point  which  has  been  argued  by  Mr.  Maule  i 
the  rule.      Then  remain  the  other  questions  upon  which  i 
Chief  Baron  has  already  made  some  observations.    The  fi 
upon  the  constriictioii  of  the  contract:  whether  tbe  trusteo.'   i 
were  not  entitled  to  say  that  tlie  sash  frames,  whit-h  we    i 
shop  of  the  bankrupt,  and  to  which  their  pulleys  had  b 
applied,  were  within  the  meaning  of  the  contract,  au  wo    i 
of  which  they  might  tiike  poBsession*     NoWj  upon  lookir 
several  clauses  fA  tlio  contractp  I  liavtJ  jHutisfiud  my  mind  t    . 
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R.R. 


Tbipp       were  not  works  done,  within  the  contemplation  of  the  parties.    In 
Armitaqe.    order  to  understand  what  is  the  meaning  of  the  "  work  done,"  we 
must  look  to  see  what  are  the  works  contracted  to  be  done :  which 
is  not  merely  to  prepare  the  windows,  &c.  to  the  satisfaction  of  the 
surveyor,  but  to  make  them,  and  to  fix  them,  when  made,  to  the 
house.     And  this  construction  is  certainly  in  accordance  with  the 
justice  of  the  case.     Bankruptcy  is  a  misfortune— it  is  no  longer 
considered  in  law  as  a  crime;  it  is  not  like  a  wilful  non-performance 
[  ♦702  ]       of  *the  contract,  so  as  to  enable  the  defendants  to  get  more  than 
they  pay  for:  they  are  only  to  pay  for  the  work  completed  and 
fixed,  and  they  ought  to  take  no  more  than  they  are  bound  to  pay 
for.     That  seems  to  me  to  be  the  just  and  equitable  view  of  the 
contract,  and  I  therefore  think  that  under  this  agreement,  the 
defendants  had  no  right  at  all  to  take  the  sashes,  and  that  they 
were  bound  to  deliver  them  up  again  upon  demand.     I  am  also 
strongly  inclined  to  agree  with  the  observations  of  my  Lord,  that 
even  if  this  clause  of  the  contract  was  meant  to  embrace  movable 
goods,  yet  as  it  is  a  contract  conditionally  entered  into,  and  to  be 
acted  upon  at  the  option  of  the  trustees,  after  the  bankruptcy,  how 
can  it  be  said  the  goods  do  not  belong  to  the  bankrupt  at  the  time 
of  his  bankruptcy  ?    It  is  not  as  if  it  were  the  case  of  a  fixed 
bargain  before  the  bankruptcy,  giving  certain  interest  in  these 
chattels  to  the  defendants,  and  which  the  assignees  must  take 
subject  to  that  interest ;  but  it  is  uncertain  whether  the  option  of 
the  defendants  will  be  exercised  or  not,  and  in  the  meantime  the 
effect  of  the  bankruptcy  is  to  transfer  the  property  to  the  assignees. 
But  further,  (as  we  are  in  this  case  to  take  into  consideration  all 
the  facts,  and  to  give  such  opinion,  in  consequence  of  the  reserva- 
tion of  the  Lord  Chief  Baron,  as  a  jury  would),  it  seems  to  me 
that  the  wooden  sash-frames  must  be  considered  as  being  in  the 
apparent  ownership  of  the  bankrupt,  and  that  on  that  ground  also 
they  passed  to  the  assignees  :  whether  the  pulleys  would  also  pass 
to  them  is  a  different  question,  but  that  it  is  unnecessary  to  con- 
sider.    The  next  question  is,  whether  in  this  case  there  has  been 
any  conversion.    Upon  the  view  I  take  of  this  contract,  the  original 
agreement  between  the  parties,  in  the  event  that  has  happened, 
has  been  dissolved,  and  therefore  as  to  all  the  materials  proved  to 
be  furnished  for  this  building,  the  parties  remain  in  statu  quo; 
then  there  is  a  window-frame  which  belongs  to  the  party  who 
[  ♦TOS  ]       furnished  it  *and  there  are  pulleys  which  have  been  put  into  it  by 
the  parties  for  whose  use  it  was  made,  and  which  belong  to  them. 


VOL.  LI.]  1839.     EX.     4  MEE.  &  \ 

Looking  to  the  nature  of  the  chattels,  I  b 
frame  was  the  principal,  and  the  pulleys,  \^ 
value,  are  to  be  considered  merely  as  acce 
remaining  in  statu  qiu),  the  only  right  of  the 
of  the  pulleys,  is  to  have  them  back.  Nov 
to  put  ourselves  into  the  situation  of  the 
verdict  they  ought  to  have  found,  it  appears 
been  a  demand  of  the  sash-frames,  but  we  1 
whole  frames  being  taken  away  bodily  fron: 
rupt  to  the  premises  of  the  defendants ;  tha  I 
with  the  exercise  of  the  defendants*  righ: 
sever  their  pulleys  from  the  frames.  It  th( 
a  convenient  time  had  elapsed  to  exercise  ; 
there  was  a  demand  of  the  frames,  and  a 
deliver  them.  There  was  ample  evidence  t  • 
frames  were  not  taken  away  in  the  exercise 
It  seems  to  me,  therefore,  that  the  convert 

GURNEY,  B. : 

I  am  of  the  same  opinion.     It  is  clear 
the  property  in  the  frames  had  not  passec 
the  defendants.      They  had  therefore  no  i  \ 
these  frames ;  they  had  only  a  right  to  s  i 
frames,  which  they  have  not  done,  but  h   i 
of  both ;  and  they  make  their  own  defan  i 
from  the  other,  the  ground  of  their  refusa 
the  assignees  were  entitled  to. 

Rule  absohite  to  enter  a  v  ' 
declaration  as  applied  tc  i 
n.  16a. 


ALDERMAN  and  Wife  v,  NI 

(4  Meeson  &  Welsby,  704—721 ;  S.  C.  1  H.  &  I 

3  Jur.  171.) 

By  a  written  instniment,  stamped  with  a 

of  February',   1782,  E.  S.,  being  seised  in 

agreed  to  demise  and  let  them  to  a  committ 

coinrafttee  agreed  to  accept  and  take  theE 

^em  into  a  poor-house  for  the  use  of  the  p 

committee,  in  trust  as  aforesaid,  from  the 

doming'  foT  the  term  of  ninety-nine  years, 

P^yablG  b.£Llf~ye&Tly :  and  the  committee  ag 

^he  prezaisGS    in  good  and  sufficient  repai] 
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Alderman  agreed  that  a  lease  and  couuterpart  of  the  premises  should  be  prepared  and 

*•  executed  on  or  before  the  firet  of  January  then  next,  with  covenants  and 

agreements  pursuant  to  that  contract,  and  such  other  general  clauses  as  are 
usually  contained  in  leases :  and  there  was  a  proviso,  that  in  case  the  com- 
mittee or  their  successors  should  think  it  a  more  eligible  plan  to  purchase 
the  premises  in  fee  at  the  price  of  420/.,  that  then  he  the  lessor  should 
convey  them  accordingly.  No  lease  was  ever  executed,  but  the  premises, 
from  the  date  of  the  instrument,  were  used  as  a  poor-house  for  the  parish 
of  H.,  and  the  churchwardens  and  overseers  for  the  time  being  of  that 
parish  paid  the  rent  to  E.  S.  and  his  representatives.  In  an  action  of 
assumpsit  against  the  parish  officers  for  the  time  being  of  the  parish  of  H., 
for  non-repair  of  the  premises :  Held,  first,  that  the  agreement  operated  as 
a  demise  for  the  term  of  ninety-nine  years,  and  not  as  a  mere  agreement  for 
a  lease ;  secondly,  that  the  lease  vested  in  the  overseers  of  the  poor  by  force 
of  the  stat.  59  Geo.  III.  c.  12,  s.  17,  and  that  the  defendants  were  liable. 

Assumpsit.  The  declaration  stated  that  Edward  Sheppard  was 
seised  in  fee  of  a  certain  messuage  and  premises  called  the  ''  Three 
Tuns  Inn,"  in  the  parish  of  Hungerford,  in  the  county  of  Wilts, 
and  that  being  so  seised  as  aforesaid,  the  said  Edward  Sheppard 
theretofore,  to  wit,  on  the  25th  day  of  February,  1782,  demised 
and  let  the  said  messuage  and  premises  to  Charles  Dalbiac  and 
others,  in  trust  for  the  inhabitants  at  large  within  the  parish 
of  Hungerford,  in  the  counties  of  Berks  and  Wilts,  and  that  the 
said  Charles  Dalbiac  &c.,  did  thereby  accept  and  take  of  the  said  ^ 
Edward  Sheppard  the  said  messuage  and  premises  with  the  appur- 
tenances, which  said  messuage  and  premises  were  intended  to  be 
converted  into  a  poor-house,  for  the  use  of  the  said  parish  of 
Hungerford :  to  hold  the  same  unto  the  said  C.  Dalbiac,  &c.,  in 
trust  as  aforesaid,  for  a  certain  term  which  was  then  unexpired, 
upon  and  subject  amongst  others  to  the  following  terms,  (that  is  to 
say) ;  that  they  the  said  Charles  Dalbiac,  &c.,  should  keep  the  said 
messuage  and  premises  in  good  and  sufficient  repair  during  the 
said  term.  The  declaration  then  stated,  that  the  said  Charles 
Dalbiac,  &c.,  did  afterwards,  to  wit,  on  the  25th  of  March,  1782, 
enter  into  and  upon  the  said  messuage  and  premises,  and  became 
possessed  thereof  for  the  said  term  so  to  them  granted  as  afore- 
said, in  trust  as  aforesaid,  as  tenants  thereof  to  the  said  Edward 
f  •705  ]  Sheppard  upon  the  terms  aforesaid,  and  that  they,  *in  considera- 
tion of  the  said  demise,  and  that  they  had  so  become  tenants  as 
aforesaid,  promised  the  said  Edward  Sheppard  to  keep  the  said 
messuage  and  premises  in  good  and  sufficient  repair  during  the 
said  term.  The  declaration  then  averred,  that  the  premises  were 
converted  into  a  workhouse  for  the  use  of  the  said  parish  of 
Hungerford :   and  that  Edward   Sheppard,   being   seised  of  the 


VOL.  LI.]  1889.     EX.     4  MEE.  &  W.  705—706.  777 

reversion  of  the  said  premises  in  his  demesne  as  of  fee,  died  on  Aldrbman 
the  2nd  of  September,  1800,  leaving  the  plaintiff  Margaret,  his  neatb. 
daughter  and  only  child  and  heiress-at-law,  him  surviving,  where- 
upon and  whereby  the  said  plaintiff,  Margaret,  became  seised  of  the 
reversion  of  the  said  demised  premises  in  her  demesne  as  of  fee ; 
and  being  so  seised,  she,  on  the  2lBt  of  June,  1801,  married 
the  plaintiff  Charles  Alderman,  and  thereupon  the  said  plaintiffs 
became  and  then  were  seised  in  fee,  in  right  of  the  said  Margaret, 
of  and  in  the  reversion  of  the  said  premises.  The  declaration  then 
alleged  that  during  the  continuance  of  the  said  term,  and  after  the 
31st  of  March,  1819,  to  wit,  on  the  jBrst  day  of  April  in  that  year, 
the  then  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Hungerford  entered  into  and  upon  the  said  demised 
premises,  with  the  appurtenances,  and  became  possessed  thereof 
for  the  use  and  benefit  of  the  said  parish,  and  then  accepted  the 
same  for  and  on  behalf  of  the  said  parish  of  Hungerford,  for  the 
residue  and  remainder  of  the  said  term  ;  and  then,  as  such  church- 
wardens and  overseers  of  the  poor  as  aforesaid,  became  and  were 
possessed  of  the  residue  and  remainder  of  the  said  term,  for  and  on 
behalf  of  the  said  parish,  upon  and  subject  to  the  terms  aforesaid, 
and  the  said  residue  and  remainder  of  the  said  term  of  and  in  the 
said  demised  messuage  and  premises,  with  the  appurtenances,  then 
legally  came  to  and  became  and  was  vested  in  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  and  their 
successors,  for  and  on  behalf  of  the  said  *parish,  according  to  the  [  *706  ] 
form  of  the  statute  in  such  case  made  and  provided;  and  the 
said  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
and  their  successors,  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  for  the  time  being,  from  the  day  and 
year  last  aforesaid,  until  and  at  the  time  when  the  said  premises 
became  and  were  out  of  repair  as  hereinafter  mentioned,  held  and 
enjoyed,  and  from  thence  hitherto  have  held  and  enjoyed  the  said 
demised  premises  with  the  appurtenances,  for  and  on  behalf  of 
the  said  parish,  as  such  tenants  as  aforesaid,  upon  and  subject  to 
the  terms  aforesaid :  and  the  plaintiffs  in  fact  say,  that  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  parish,  and 
their  successors,  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  for  the  time  being,  not  regarding  the  said  promise 
of  the  said  Charles  Dalbiac,  &c.  nor  their  duty  on  that  behalf,  but 
contriving,  &c.,  did  not,  nor  would,  nor  did  nor  would  any  of  them, 
during  the  said  residue  of  the  said  term,  or  any  part  thereof,  keep 
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Alderman  the  said  demised  premises  with  the  appurtenances,  or  any  part 
Neate.  thereof,  in  good  and  sufficient  repair,  according  to  the  terms  of  the 
said  demise  or  their  duty  in  that  behalf,  but  therein  made  default, 
and  the  said  messuage  and  premises  with  the  appurtenances,  by 
reason  and  in  consequence  thereof,  for  a  long  time,  to  wit,  on  the  1st 
of  January,  1830,  and  from  thence  hitherto,  have  been,  and  still  are, 
in  a  bad  and  insufficient  state  of  repair,  and  greatly  dilapidated,  &c. 

The  defendants  pleaded,  Ist,  that  Edward  Sheppard  did  not 
demise  and  let  unto  the  said  Charles  Dalbiac,  &c.,  the  said 
premises,  in  manner  and  form  as  in  the  declaration  is  alleged. 

2ndly,  that  Charles  Dalhiac,  &c.,  did  not  enter  upon  and  become 
possessed  of  the  premises,  in  manner  and  form  as  in  the  declaration 
mentioned. 
[  *707  ]  3rdly,  that  the  said  Charles  Dalbiac,  &c.,  did  not  *promi8e  in 

manner  and  form  as  in  the  declaration  alleged. 

4thly,  that  the  then  churchwardens  and  overseers  in  the  declara- 
tion mentioned,  did  not  accept  the  said  demised  premises  on  behalf 
of  the  said  parish  of  Hungerford,  for  the  residue  and  remainder  of 
the  term,  subject  to  the  terms  aforesaid,  in  manner  and  form  as  in 
the  declaration  alleged. 

5thly,  the  said  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Hungerford  and  their  successors,  for  and  on  behalf 
of  the  said  parish,  did  not,  nor  did  any  or  either  of  them,  hold  or 
enjoy  the  said  demised  premises  upon  the  terms  aforesaid,  in 
manner  and  form  as  in  the  declaration  alleged. 

6thly,  that  the  said  messuage  and  premises  have  not  been  and 
were  not  in  a  bad  and  insufficient  state  of  repair,  in  manner  and 
form  as  in  the  declaration  is  alleged. 

The  plaintiff  took  issue  on  these  several  pleas. 

The  cause  was  tried  at  the  Summer  Assizes  for  the  county  of 
Wilts,  1837,  before  Patteson,  J.,  when  a  verdict  was  taken  for  the 
plaintiffs  for  lOOZ.,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

Edward  Sheppard  was  seised  in  a  fee  of  a  house  and  premises, 
and  in  the  year  1782,  entered  into  an  agreement  respecting  the 
said  house  and  premises  with  Charles  Dalbiac,  Edward  Duke, 
William  Smith,  George  Church,  J.  Pearse,  John  Webb,  and  John 
Goatby,  which  agreement  was  in  writing,  and  only  stamped  with  a 
demise  stamp,  and  is  as  follows : 

**  Be  it  remembered,  that  it  was  agreed  on  the  25th  day  of 
February,  in  the  year  of  our  Lord  1782,  by  and  between  Edward 


VOL.  LI.]  1839.     EX.     4  MEE.  &  W.  707—709.  779 

Sheppard  of  the  one ,  part,  and  the  before  mentioned  committee  of    Alderman 
the  other  part,  as  follows :  •  Nkate. 

**  First,  the  said  Edward  Sheppard  doth  hereby  agree  to  demise 
and  let  unto  the  said  committee,  in  trust  *for  the  inhabitants  at  [  '^^^  ] 
large  within  the  parish  of  Hungerford,  in  the  counties  of  Berks  and 
Wilts,  and  the  said  committee  do  hereby  agree  to  accept  and  take 
of  the  said  Edward  Sheppard,  all  that  messuage  and  tenement, 
with  the  stables,  out-houses,  buildings,  gardens,  and  appurte- 
nances thereunto  belonging,  called  the  "  Three  Tuns  Inn,"  situate, 
standing,  and  being  in  Charnham  Street,  in  the  parish  of  Hunger- 
ford  and  county  of  Wilts  aforesaid,  which  said  messuage  and 
premises  are  intended  to  be  converted  to  a  poor-house  for  the  use 
of  the  said  parish  of  Hungerford  :  to  hold  unto  the  said  committee, 
in  trust  as  aforesaid,  from  the  25th  day  of  March  next  coming,  for 
and  during  the  term  of  ninety-nine  years,  at  and  under  the  nett 
and  clear  yearly  rent  of  27/.,  payable  half-yearly  by  equal  portions. 
And  the  said  committee  do  hereby  agree  to  pay  the  said  rent 
accordingly ;  and  also  to  pay  and  discharge  all  assessments  and 
taxes  whatsoever,  with  all  quit-rents,  rent-charges,  and  out-goings, 
for  or  in  respect  of  the  said  premises ;  and  also  to  keep  the 
premises  in  good  and  sufficient  repair  during  the  term :  and  the 
parties  do  agree  that  a  lease  and  counterpart  of  the  premises  shall 
be  prepared  and  executed  on  or  before  the  first  day  of  January  next 
ensuing,  with  covenants  and  agreements  pursuant  to  this  present 
contract,  and  such  other  general  clauses  as  are  usually  contained 
in  leases. 

*'  Provided,  that  in  case  the  said  committee,  or  the  major  part  of 
them,  or  their  successors,  shall  think  it  a  more  eligible  plan  to 
purchase  in  fee  the  said  messuage  and  premises,  for  the  use  of  the 
said  parish  of  Hungerford,  at  the  price  of  420Z.,  that  then  the  said 
Edward  Sheppard  shall  accordingly  convey  the  same  premises  in 
such  manner  as  the  counsel  or  attorney  of  the  said  committee  shall 
advise  and  require,  the  said  Edward  Sheppard  defraying  all  the 
expenses  of  a  fine,  and  clearing  the  title  up  to  himself,  if  need  be, 
and  the  committee  contributing  a  moiety  of  the  costs  and  charges 
of  the  purchase  deeds :  *and  for  the  true  performance  of  this  [  •too  ] 
agreement,  the  said  parties  do  hereby  oblige  themselves  to  the 
payment  of  the  sum  of  600i.  of  lawful  money,  to  the  other  and 
others  of  them.     Dated  the  day  and  year  first  before  written. 

"Edward  Sheppard. 

**  Charles  Dalbiac,"  &c. 
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Aldehman        No  lease  was  ever  executed. 
Keate.  Edward  Sheppard  died  in  the*year  1800,  and  the  hoase  and 

premises  descended  to  his  daughter  Margaret,  one  of  the  plaintiffs, 
as  his  heiress-at-Iaw.  In  1801,  Charles  Alderman,  the  plaintiff, 
married  the  said  Margaret. 

The  premises  in  question  were,  from  the  date  of  the  above  agree- 
ment, used  as  a  poor-house  of  the  parish  of  Hungerford.  The 
churchwardens  and  overseers  for  the  time  being  of  the  parish  of 
Hungerford  performed  all  the  repairs  thereof,  and  paid  271.  per 
annum  for  rent  of  the  premises  to  Edward  Sheppard,  and  to  the 
plaintiffs,  from  the  25th  of  March,  1782,  until  the  24th  of  Jane, 
1835,  and  all  rent  which  subsequently  accrued  was  paid  by  the 
oflScers  or  guardians  of  the  Hungerford  Union,  formed  under  the 
provisions  of  the  Poor  Law  Amendment  Act. 

On  the  28th  of  September,  1885,  a  notice  of  which  the  following 
is  a  copy  was  served  upon  the  overseers  of  the  parish  of  Hungerford 
for  the  time  being  : 

"  KiNTBURY. 

"Gentlemen, — I  hereby  give  you  notice  to  quit,  on  or  before 

Lady  Day  next,  the  house,  garden,  and  premises  you  hold  of  me 

at  Hungerford,  at  the  yearly  rental  of  27Z.  per  annum.     Dated 

28th  day  of  September,  1835. 

**  Your  obedient  servant, 

**  Charles  Alderman, 
"  Landlord  of  the  said  house  and  premises." 
**  To  the  overseers  of  the  poor  of  Hun- 
gerford,  Mr.    Salisbury,  Mr.  Lang- 
ford,  Mr.  Little,  and  Mr.  Mundy." 

[  710  ]  The  guardians  of  the  Hungerford  Union,  by  direction  of  the  Poor 

Law  Commissioners,  took  possession  of  the  premises  before  the  end 
of  the  year  1835,  and  continued  in  possession  thereof  until  the 
24th  of  June,  1836,  when,  in  consequence  of  the  above  notice  to 
quit,  they  delivered  up  a  portion  of  the  premises  to  the  plaintiff,  and 
agreed  with  him  to  rent  the  remainder  on  a  lease,  for  a  Board- 
room, and  they  have  kept  possession  thereof  ever  since. 

The  last  receipt  for  rent  received  of  the  overseers  was  as  follows : 

"  Eeceived  4th  of  November,  1835,  of  the  overseers  of  Hunger- 
ford parish,  six  pounds  fifteen  shillings  for  a  quarter's  rent  of  the 
Poor  House  at  Hungerford,  due  24th  of  June  last. 
'  **  Charles  Alderman." 
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The  subsequent  rent  was  paid  by  the  guardians  of  the  Hunger-    Alderman 
ford  Union  to  the  plaintiff,  and  the  receipts  were  given — "Keceived       neatb. 
of  the  guardians  of  the  Hungerford  Union." 

On  the  22nd  of  February,  1836,  a  notice  of  which  the  following 
is  a  copy  was  served  upon  the  visitor  and  guardians  of  the  poor  of 
Hungerford,  the  parish  being  then  managed  under  Gilbert's  Act : 

**  Gentlemen, — I  hereby  give  you  notice  that  I  shall  require  you 

to  pay  for  all  dilapidations  which  have  been  suffered  to  accrue  in 

and  to  the  Workhouse  Buildings  and  premises  at  Hungerford,  in 

the  county  of  Wilts,  which  you,  prior  to  the  commencement  of  the 

Poor  Law  Union,  rented  of  me  as  yearly  tenants,  or  otherwise 

howsoever ;  and  I  hereby  give  you  further  notice  that  I  shall  require 

you  to  make  satisfaction  to  me  for  all  waste  committed  by  you 

upon  the  said  premises,  during  your  tenancy  thereof.     Dated  this 

20th  day  of  February,  1836. 

''Ghables  Alderman." 

"  To  the  visitor  and  guardians  of  the 

poor  of  the  parish  of  Hungerford." 

The  defendants  were  the  churchwardens  and  overseers  of  the  [  7ii  ] 
poor  of  the  parish  of  Hungerford  at  the  time  the  action  was 
brought.  Some  of  them  had  before  served  those  offices,  but  they 
were  not  all  in  office  together  during  any  part  of  the  time  when  the 
parish  were  in  possession,  nor  at  the  time  of  the  guardians  of  the 
Hungerford  Union  taking  possession  as  before  mentioned,  nor  at  or 
upon  the  24th  of  June,  1836. 

The  plaintiff's  title  was  admitted,  and  the  premises  were  admitted 
to  be  in  a  dilapidated  state,  and  not  in  good  and  sufficient  repair. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
above  circumstances,  the  plaintiffs  are  entitled  to  recover  upon 
either  and  which  of  the  issues.  If  the  Court  should  be  of  opinion 
that  they  are,  then  the  verdict  is  tg  stand  accordingly  ;  if  not,  then 
a  verdict  is  to  be  entered  for  the  defendants  upon  the  several  issues 
accordingly. 

The  case  was  argued  in  last  Trinity  Term  [and  the  Court  took 
time  for  consideration.] 

In  Michaelmas  Term,  the  judgment  of  theCouRT  wasdelivered  by —       [  ivj  ] 

Lord  Abinger,  C.  B.  : 

This  was  an  action  against  the  overseers  for  the  time  being  of 
the  parish  of  Hungerford,  to  recover  damages  for  the  non-repair 
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Alderman  of  certain  premises ;  and  the  question  turns  on  this,  whether  the 
Neatb.  agreement,  the  foundation  of  the  action,  is  to  be  construed  as  a 
demise,  or  only  as  a  contract  for  a  lease.  It  appears  that, 
originally,  an  agreement,  dated  the  25th  of  February,  1782,  was 
made  with  certain  trustees  to  convey  the  premises  in  question 
to  the  use  of  the  poor  of  the  parish ;  and  the  contract  was,  that  the 
parties  were  to  have  possession  of  the  premises  for  ninety-nine 
years,  to  commence  from  the  Lady  Day  then  next  ensuing,  at 
a  half-yearly  rent  of  25Z.,  with  a  proviso,  that  before  the  1st  of 
January  next  ensuing  a  lease  should  be  executed,  containing  the 
usual  covenants ;  and  that  in  case  the  parties  accepting  the  pre- 
mises, or  their  successors,  should  think  it  expedient  to  purchase 
the  fee-simple  in  the  soil  for  a  certain  price,  the  lessor  should 
make  a  conveyance  to  them  accordingly.  It  was  contended  by  the 
defendants'  counsel,  that  this  agreement  could  not  operate  as  an 
absolute  demise  for  ninety-nine  years;  and  he  urged  in  support 
of  the  proposition,  the  circumstance  of  its  containing  a  stipulation 
[  ♦720  ]  *for  the  execution  of  a  lease  at  a  future  period.  But  so  many  cases 
are  to  be  found  where  agreements  have  been  held  to  operate  as 
actual  demises,  notwithstanding  the  insertion  of  a  stipulation 
similar  to  the  above,  that  this  argument  cannot  be  sustained.  It 
was  then  suggested  that  it  might  have  been  optional  on  the  part  of 
the  defendants  to  treat  it  as  a  lease  or  not ;  but  we  think,  on  the 
view  of  the  whole  instrument,  that  it  is  a  question  for  our  decision, 
whether  or  not  the  words  it  contains  are  suflScient  to  amount  to  a 
present  demise,  if  it  can  be  collected  from  the  circumstances  of  the 
case,  that  it  was  the  intention  of  the  parties,  at  the  time  when  it 
was  executed,  that  it  should  be  such.  Here  the  parties  agree  that 
the  term  in  question  is  to  commence  from  the  25th  of  March, 
1782,  at  a  certain  yearly  rent ;  on  this  the  question  arises,  when 
would  the  first  year's  rent  become  due  ?  No  one  can  suppose  for  a 
moment  that  this  can  be  at  any  other  period  than  the  Michaelmas 
following ;  in  which  case,  the  term  must  have  commenced  imme- 
diately on  the  date  of  the  agreement ;  and  if  so,  what  was  the 
term  in  question,  but  the  one  for  ninety-nine  years  mentioned 
in  the  agreement?  If  however  the  first  half-year's  rent  be  not 
considered  as  accruing  due  at  Michaelmas,  1782,  it  must  necessarily 
become  so  at  Lady  Day  next  following ;  and  on  that  construction, 
we  are  to  suppose,  that  although  the  lessor  created  a  tenancy  for 
ninety-nine  years  from  March,  1782,  at  a  half-yearly  rent,  still  no 
rent  was  to  be  payable  till  the  expiration  of  a  full  year  from  the 
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date,  and  consequently  the  last  half-year's  rent  would  become  due 
at  the  end  of  a  half-year  after  the  term  had  expired.  It  is  much 
more  probable  that  the  rent  should  be  made  payable  within  the 
term,  than  after  its  expiration,  as  in  the  latter  event  the  landlord's 
remedy  by  distress  would  be  gone.  We  think  it  would  have  been 
better  if  the  Courts  had  not  given  so  wide  a  construction  to 
instruments  of  this  nature ;  but  on  consideration  of  all  the  cases 
taken  together,  we  cannot  avoid  the  conclusion,  that  a  *stipulation 
for  the  execution  of  a  lease  infuturo  does  not  necessarily  contradict 
the  notion  of  an  instrument  of  this  description  amounting  to  a 
present  demise.  Besides,  the  agreement  in  this  case  containing 
the  stipulations  usually  found  in  actual  leases,  goes  far  to  prevent 
the  doubt  and  uncertainty  which  such  an  agreement  might  other- 
wise produce  ;  and  the  specific  agreements  for  repair  and  payment 
of  rent  amount  to  a  proviso  that  the  lease  shall  be  put  an  end  to  if 
the  rent  is  not  paid  and  the  repairs  not  performed.  For  all  these 
reasons  we  think  that  the  lease  in  this  case  took  effect  from  the 
date  of  the  agreement. 

The  next  question  is,  whether,  supposing  this  to  be  a  lease,  it 
vested  in  the  overseers  of  the  poor,  under  the  59  Geo.  III. 
c.  12,  8.  17.  That  question  has  been  ingeniously  argued  before 
us;  we  do  not,  however,  consider  it  as  being  res  integra^  inasmuch 
as  it  has  been  decided  by  the  Court  of  Queen's  Bench  (i)  that  the 
statute  does  apply  in  all  cases;  and  as  the  agreement  here  is  a 
grant  of  property  to  be  used  for  a  poor-house,  we  think  it  is  within 
the  provisions  of  the  statute,  and  accordingly  that  the  property  is 
vested  in  the  overseers  for  the  time  being.     Our  judgment  must 

therefore  be  for  the  plaintiffs  (2). 

Judgment  for  the  plaintiffs. 


Alderman 

V, 

Neate. 


[  •721  ] 


STRAKER  V.  GRAHAM  and  Another  (S). 

(4  Meeson  &  Welsby,  721—726;  S.  C.  1  H.  &  H.  449;  8  L.  J.  (N.  S.)  Ex.  86; 

7  Dowl.  P.  C.  223.) 

On  a  motion  for  a  new  tnul,  the  Court  will  not  receive  an  affidavit  by  the 
attorney  of  an  admission  made  to  him  by  one  of  the  jurymen,  that  the 
verdict  was  decided  by  lot. 

A  bill  of  exchange  was  drawn  in  duplicate  on  the  12th  of  August  at 
Carbonoar,  in  Newfoundland,  payable  90  days  after  sight,  on  S.  &  Co.  in 
England,  for  the  freight  of  a  voyage  from  Liveri)ool  to  Carbonear.     The 


(1)  Doed.  Jackson  v.  Ililey,  34  E.  R. 
591  (10  B.  &  C.  885). 

(2)  See  Allasan  v.  Stark,  48  R.  R. 


493  (9  Ad.  &  El.  255 ;   1  P.  &  D.  183). 

(3)  See  the  Bills  of  Exchange  Act, 

1882  (45  &  46  Vict.  c.  61),  s.  40.— R.  C. 


1839. 

Hxch.  of 
Pleas. 

[721] 
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Straker  bill  was  not  presented  for  acceptance  to  S.  &  Co.  until  the  16th  of  November. 

'*•  Carhonear  is  20  miles  from  St.  John's,  with  a  daily  communication  between 

those  places ;  and  from  St.  John's  there  is  a  post  ofl&ce  packet  three  time^  a 
week  to  England,  the  average  voyage  being  about  18  days:  Held,  that  the 
jury  had  properly  found  that  the  bill  was  not  presented  for  aoceptance 
within  a  reasonable  time,  no  circumstances  being  proved  in  explanation  of 
the  delay. 

Assumpsit  for  freight.  The  defendants  pleaded,  1st,  non 
[  '722  ]  assumpserunt ;  2ndly,  except  as  to  176Z.  Qs.  6d.,  *payment ; 
Sfdiy,  as  to  the  said  sum  of  176Z.  68.  6^.,  a  plea  stating  (in 
substance)  that  Messrs.  Slade,  Biddle,  &  Co.,  of  Carbonear,  (in 
Newfoundland),  the  consignees  of  the  goods  mentioned  in  the 
declaration,  on  the  16th  of  August,  1837,  delivered  to  the  plain- 
tiff, for  and  on  account  of  the  said  freight,  and  in  payment  of  the 
said  sum  of  176Z.  6«.  6f/.,  and  the  plaintiff  accepted,  a  bill  of 
exchange,  dated  the  12th  August,  1837,  drawn  by  Slade,  Biddle  & 
Co.,  upon  Messrs.  Slade,  Biddle  &  Co.  of  Poole,  (in  England), 
payable  ninety  days  after  sight;  that  the  plaintiff  kept  the  bill 
for  an  unreasonable  time  before  it  was  presented  for  acceptance 
to  Slade,  Biddle  &  Co.,  the  drawees,  and  that  in  consequence 
thereof,  Slade  &  Co.,  who  would  have  paid  the  bill  if  it  had  been 
presented  for  acceptance  within  a  reasonable  time,  when  it  became 
due,  were  unable  to  pay  it,  and  it  was  dishonoured.  Replication 
to  the  latter  plea,  that  the  plaintiff  did  not  keep  the  bill  an 
unreasonable  time,  as  is  in  the  plea  alleged ;  and  issue  thereon. 

At  the  trial  before  Williams,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  freight  sought  to  be  recovered  was  in  respect  of 
a  voyage  from  Liverpool  to  Carbonear ;  and  that  a  bill  was  given 
in  duplicate  for  the  freight  in  question,  at  Carbonear ;  on  the  12th 
August,  1837,  by  the  agent  there  of  Messrs.  Slade,  Biddle  &  Co.,  to 
the  captain  of  the  vessel,  drawn  on  Slade,  Biddle  &  Co.,  of  Poole, 
the  owners  of  the  goods,  payable  ninety  days  after  sight  to  the 
order  of  the  plaintiff.  Carbonear  is  twenty  miles  distant  from 
St.  John's,  and  there  is  a  daily  communication  between  the  two 
places ;  and  from  St.  John's  a  post-office  packet  sails  three  times 
a  week  for  England,  the  average  voyage  being  about  eighteen  days. 
By  Quebec,  the  bill  might  have  been  transmitted  in  about  six  weeks. 
The  bill  was  not  presented  for  acceptance  to  Slade,  Biddle  &  Co. 
until  the  16th  of  November ;  it  was  then  accepted  by  them,  and 
would  thus  become  due  on  the  17th  of  February,  1838.  On  the 
[  ♦723  ]  30th  of  January,  Slade  &  Co.  stopped  payment,  *and  the  bill  was 
dishonoured  when  due.     The  captain  was  not  called  at  the  trial. 
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nor  was  any  evidence  given  to  explain  the  delay  in  the  presentment      Stbakbr 
of  the  bill.     The  learned  Judge,  in  summing   up,  intimated   an      geaham. 
opinion  in  favour  of  the  plaintiff's  right  to  recover  ;  but  the  jury, 
after  a  deliberation  of  about  twenty-four  hours,  found  a  verdict  for 
the  defendants. 

In  Michaelmas  Term,  Atcherley,  Serjt.,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the  evidence ; 
and  also  on  an  affidavit  of  the  plaintiff's  attorney,  that  having  been 
informed,  immediately  after  the  trial,  that  the  verdict  had  been 
decided  by  drawing  lots,  he  had  applied  to  one  of  the  jurymen, 
who  had  admitted  to  him  that  that  was  the  case  (i).  The  learned 
Judge,  in  his  report,  intimated  his  dissatisfaction  with  the  verdict. 

CressiceU  and  Cowling  showed  cause  : 

The  verdict  was  perfectly  right  upon  the  evidence.  This  is  not 
the  case  of  a  bill  put  into  circulation  and  sold  in  the  market,  but  of 
a  bill  given  in  satisfaction  of  a  debt  between  the  parties.  If  a 
party  puts  a  bill,  payable  after  sight,  into  general  circulation,  he  is 
no  longer  responsible  for  the  delay  that  may  occur  in  presenting  it 
to  the  drawee ;  but  it  is  otherwise  where  the  holder  retains  it  in 
his  own  possession:  Muilman  v.  D'Eguino  (2).  Here  it  appears 
that  there  was  a  daily  communication  between  St.  John's  and 
Carbonear,  and  a  regular  post-office  communication  three  times 
a  week  from  St.  John's  to  England,  which  is  only  an  eighteen 
days*  voyage;  that,  moreover,  the  bill  might  have  been  trans- 
mitted by  Quebec  in  six  weeks ;  yet  it  is  not  presented  until  the 
16th  of  November,  a  period  of  nearly  fourteen  weeks  from  its  date. 
And  it  is  always  to  *be  remembered,  that  the  bill  being  drawn  in  [  '724  ] 
sets,  both  means  of  transmission  might  have  been  made  available. 
It  is  admitted  that  the  defendants  were  bound  to  make  out  that 
the  delay  was  unreasonable ;  but  they  clearly  established  such 
a  prima  facie  case  as  rendered  it  incumbent  on  the  plaintiff  to  show 
the  special  circumstances. 

With  regard  to  the  affidavit,  it  is  clearly  inadmissible.  The 
affidavit  of  the  juryman  himself  would  not  be  receivable :  and  his 
declaration  not  on  oath  cannot  be  in  any  better  situation. 

Atcherlej/y  Serjt.,  contra: 

There  was  no  proof  of  unreasonable  delay  on  the  part  of  the 

(1)  The  CouET  intimated  an  opinion,      sequently  appeared  that  the  mle  was 
when  the  motion  was  made,  that  this      drawn  up  on  reading  it. 
affidavit  was  inadmissible ;  but  it  sub-  (2)  2  H.  Bl.  665. 
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Stbakeb  plaintiff.  The  interest  of  the  drawer  is  not  alone  to  be  consnlted 
Gbaham.  in  such  a  case :  it  is  his  fault  if,  by  drawing  a  bill  payable  after 
sight,  he  takes  upon  himself  the  greater  chance  of  failure  by  the 
drawees.  The  defendants  were  bound  to  establish  such  laches, 
contrary  to  the  custom  of  merchants,  as  is  sufficient  to  cast  the 
onus  on  the  holder.  Here  there  was  no  post  office  at  Carbonear  ; 
and  the  vessel  was  bound  for  Quebec. 

(Lord  Abinger,  C.  B.  :  Why  was  not  one  set  sent  by  St,  John's  ?) 

That  point  was  not  taken  at  the  trial.  The  question  for  the  jury 
was,  whether,  looking  at  the  interests  of  both  the  drawer  and  the 
holder,  there  had  been  unreasonable  delay  in  forwarding  the  bill 
for  acceptance,  or  putting  it  into  circulation :  Mellish  y.Rawdon  (i). 
The  verdict  was  contrary  to  the  opinion  of  the  learned  Judge,  and 
it  is  evident  that  it  was  so  given,  only  because  some  of  the  jury 
were  worn  out  by  exhaustion. 

But  the  affidavit  is  also  admissible.  There  are  conflicting 
authorities  on  this  subject.  In  Owen  v.  Warburton  (2),  the  Court 
refused  to  set  aside  a  verdict,  on  the  affidavit  of  a  juryman 
that  it  was  decided  by  lot.  But  the  affidavit  of  the  juryman 
[  *726  ]  himself  is  rejected,  because  *the  conduct  which  he  admits  is 
such  as  would  render  him  liable  to  punishment. 

(Lord  Abinger,  G.  B.  :  No ;  it  is  because  otherwise  no  verdict 
would  be  safe.) 

There  is  no  rule  of  law  which  prevents  the  Court  from  getting 
at  the  knowledge  of  this  fact  as  of  any  other,  except  that  the 
juryman  is  not  permitted  to  confess  his  own  misconduct.  A 
verdict  decided  by  lot  will  be  set  aside,  although  it  be  according 
to  the  evidence  and  the  opinion  of  the  Judge :  Fry  v.  Ward  (3), 
Hall  V.  Cove  (4).  In  Aylett  v.  Jewell  (5),  a  new  trial  was  refused 
because  there  was  no  affidavit  by  the  jurymen  themselves,  but  only 
their  declaration  to  the  attorney. 

(Alderson,  B.  :  If  such  evidence  were  admissible,  what  verdict 
would  be  safe  ?    If  one  of  the  jury  is  displeased  at  the  verdict,  he 

(1)  35  B.  E.  579  (9  Bing.  416;   2  (3)  T.  Jones,  83. 
Moore  &  Scott,  570).  (4)  1  Stra.  642. 

(2)  8  R.  R.  817  (1  Bos.  &  P.  (N.  R.)  (5)  2  W.  Bl.  1299. 
326). 
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may  say  they  tossed  up  for  it :  and  if  that  be  false,  he  is  subject      Stbakeb 
to  no  punishment.)  Graham. 


Lord  Abinger,  C.  B.  : 

I  wish  it  to  be  understood  clearly  and  distinctly,  that  we  cannot 
take  notice  of  the  affidavit  at  all :  I  never  meant  to  concur  in 
granting  the  rule  upon  that  ground,  and  therefore  I  think  it  ought 
not  to  have  been  filed.  On  the  other  point,  if  we  doubted  whether 
the  verdict  was  right,  then  the  opinion  of  the  Judge,  or  the  length 
of  time  during  which  the  jury  were  in  deliberation,  would  be  good 
grounds  for  granting  a  new  trial ;  but  having  no  doubt,  we  cannot 
act  upon  them  ;  we  must  rather  conclude  that  the  length  of  their 
deliberation  enabled  the  jury  to  come  to  a  mature  conclusion, 
which  we  think  the  right  one.  Here  the  bill  was  drawn  at  Car- 
bonear,  on  the  12th  of  August,  and  (which  is  very  material)  drawn 
in  duplicate :  it  appeared  that  there  was  a  daily  communication 
from  Garbonear  to  St.  John*s,  and  a  post-office  packet  from  thence 
to  England  three  times  a  week,  the  voyage  being  about  18  days : 
yet  the  bill  was  not  *presented  for  acceptance  until  the  16th  of  [  *726  ] 
November,  by  which  it  was  made  to  run  at  least  two  months  longer 
than  was  necessary.  No  evidence  was  given  to  account  for  this 
delay ;  and  for  aught  that  appeared,  the  captain  might  have  had  it 
in  his  pocket  for  a  considerable  time  after  his  arrival  in  this  country. 
At  all  events,  the  bill  being  drawn  in  sets,  the  plaintiff  might  have 
transmitted  another  set  of  it  by  St.  John's.  I  think,  therefore,  that 
the  verdict  was  perfectly  right,  and  ought  not  to  be  disturbed. 

Parke,  B. : 

I  think  that,  on  general  principles,  we  cannot  attend  to  the 
affidavit.  It  would  be  very  unsafe  to  the  administration  of 
justice,  to  admit  hearsay  in  matters  of  this  kind.  When  the 
jury  have  openly  concurred  in  a  verdict  in  open  Court,  which 
ought  to  be  their  binding  decision  on  the  case,  it  would  be 
most  dangerous,  and  lead  to  the  greatest  fraud  and  abuse,  to 
set  it  aside  on  such  statements  as  that  which  is  made  in  this  case. 
I  also  agree  that  the  verdict  was  right  upon  the  evidence.  The 
opinion  of  the  learned  Judge  at  the  trial  is  certainly  entitled  to 
the  greatest  respect,  because  he  has  the  best  opportunity  of  seeing 
the  demeanour  of  the  witnesses,  and  judging  of  the  relative  value 
of  their  evidence :  but  I  cannot  help  thinking,  that  if  the  fact  of 
the  bill  being  drawn  in  duplicate  had  been  brought  to  his  notice, 

50—2 
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Strakbb     his  impression  would  probably  have  been  different.     As,  however, 
Graham.     ^^^  are  of  opinion  that  a  verdict  the  other  way  would  have  been 
wrong,  we  are  bound  to  act  upon  that  opinion. 

Alderson,  B.  : 

I  am  of  the  same  opinion ;  and  I  desire  to  express  my  entire 
concurrence  in  the  rejection  of  the  affidavit,  because  I  think 
it   important  that   the  rule    should   be    laid   down   clearly    and 

distinctly  by  every  member  of  the  Court. 

Rule  disicharqeiL 


1839.         BURGHAET    v,    HALL    and    Others,    Executors    of 

^'XcU.  of 
Pleas. 

[727] 


Exch.of  NiSBETT,      DECEASED  (l). 

^^^''''  (4  Meeson  &  Welsby,  727—733;  S.  C.  8  L.  J.  (N.  S.)  Ex.  235.) 


Assumpsit  to  recover  the  amount  of  a  tailor's  bill,  for  clothes  supplied  to 
the  defendants'  testator  in  his  lifetime.  Plea,  infancy  of  the  testator. 
Replication,  necessaries;  on  which  issue  was  joined.  On  the  trial,  it 
appeared  that  the  testator  was  a  minor  at  the  time  when  the  goods  were 
supplied,  but  it  was  proved  that  he  had  an  allowance  of  oOO/.  a  year, 
besides  his  pay  as  a  captain  in  the  army.  The  learned  Judge  at  the  trial 
was  of  opinion  that  if  the  minor  had  a  sufficient  income  allowed  him  to 
supply  him  with  necessaries  suitable  to  his  condition  for  ready  money,  he 
could  not  contract  even  for  necessaries  upon  credit :  Hold,  that  this  was  a 
misdirection. 

This  was  an  action  by  the  plaintiff,  a  tailor,  to  recover  the  amount 
of  his  bill  for  uniforms  and  other  clothes  supplied  by  him  to  the 
defendants'  testator.  Captain  Nisbett,  in  his  lifetime.  The  defen- 
dants pleaded  the  infancy  of  the  testator,  to  which  there  was  a 
replication  that  the  goods  were  necessaries.  The  action  was  brought 
under  the  direction  of  Lord  Chancellor  Lyndhurst.  At  the  trial 
before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  Michael- 
mas Term,  1837,  it  appeared  that  Captain  Nisbett  was  a  minor  at 
the  time  when  the  clothes  were  supplied,  but  it  was  proved  also 
that  he  had  an  allowance  of  500Z.  a  year,  besides  his  pay  as  a 
captain  in  the  Guards.  The  Lord  Chief  Baron,  in  summing  up, 
expressed  his  opinion  that  if  the  infant  had  an  income  sufficient 
to  provide  him  with  necessaries  suitable  to  his  condition  for  ready 
money,  he  could  not  contract  even  for  necessaries  upon  credit ;  and 
the  jury,  acting  upon  this  direction,  found  a  verdict  for  the  defendants. 

(1)  Distinguished  in  Barnes  v.  Toye  19  Q.  B.  D.  509,  57  L.  J.  Q.  B.  6,  and 

(1884)  13  Q.  B.  D.  410,  412,  53  L.  J.  both  these  cases  are.  in  effect,  con- 

U.  B.   567,   568.     Barnes  v.   Toye  is  firmed  by  section  2  of  the  Sale  of  Goods 

followed  in  Johnstone  v.  Marks  (1887)  Act,  1893  (56  &  57  Vict.  c.  71).— B.  C. 
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In  Hilary  Term,  1888,  Erie  obtained  a  rule  nisi  for  a  new  trial,     Burohart 
on  the  ground  of  misdirection;  citing  Darby  v.  Boucher {i),  and        hall. 
Earl  V.   Peale  (2),  and  contending  that  the  infant   might  enter 
into  any  reasonable  contract  for  necessaries,  although  on  credit  (3). 
In  Easter  Term  following, 

Thesigcr,  Leahy,  and  Bayley,  showed  cause  :  [  728  ] 

The  single  question  is,  whether  a  suitable  allowance  in  money 
made  to  an  infant  prevents  a  tradesman  from  contracting  with 
him  for  necessaries  on  credit.  In  Ford  v.  Fothergill  (4),  Lord 
Kbnyon  held  that  it  was  incumbent  on  a  tradesman,  before  he 
trusts  an  infant  with  what  may  appear  to  be  necessaries,  to 
inquire  whether  he  were  provided  with  a  sufficient  allowance  by 
his  friends ;  that  the  question  of  necessaries  was  a  relative  fact 
to  be  governed  by  the  fortune  or  circumstances  of  the  infant, 
and  that  proof  of  those  circumstances  lay  on  the  plaintiff.  And 
in  Crantz  v.  Gill{b),  the  same  learned  Judge  held  that  when  a 
father  gives  his  son  a  reasonable  allowance  for  his  expenses,  he 
is  not  liable  for  necessaries.  Here  it  was  proved  that  the  deceased 
was  allowed  500Z.  a  year  besides  his  pay  as  a  captain  in  the  army, 
and  that  that  allowance  was  ample  for  his  station  in  life.  It 
probably  will  not  be  disputed,  that  if  his  guardians  had  found 
him  necessaries  in  kind,  the  action  would  not  be  maintainable: 
yet  this  is  merely  another  mode  in  which  they  choose  to  supply 
him  with  necessaries,  he  being  from  home,  and  in  the  army.  The 
ground  of  allowing  an  infant  to  obtain  credit  for  necessaries,  is 
that  he  shall  not  starve ;  but  if  he  has  sufficient  money  supplied 
to  him,  it  is  not  essential  that  he  should  have  credit  for  what 
might  otherwise  be  deemed  necessaries.  It  is  no  doubt  the  duty 
of  the  tradesman  to  make  inquiries.  It  is  like  the  case  of  a 
tradesman  who  trusts  a  married  woman  living   apart  from   her 

(1)  1  Salk.  279,  286.  was  arguod  at  great  length,  and  the 

(2)  10  Mod.  67.  Court  took  time  until  this  Term  to 

(3)  The  rule  was  gi*anted  on  another  consider  it.  The  latter  cause,  however, 
ground  also,  viz.  that  Lady  Nisbett,  was  ultimately  compromised,  and  no 
the  mother  of  the  defendants'  testator,  judgment  was  therefore  given.  The 
who  was  examined  for  the  defendants,  publication  of  the  present  case  was 
was  an  incompetent  witness,  being  a  delayed  in  the  expectation  of  a  decision 
legatee  under  his  will  to  an  amount  on  the  other  point  also. 

more  than  sufficient  to  exhaust  all  the  (4)  3  R.   R.  695  (1  Peake,  301 ;    I 

assets.     This  latter  point  arose  also  in  Esp.  211). 

another  action  against  the  same  defen-  (5)  5  B.  R.  746  (2  Esp.  471). 
dants,  East  v.  Hall  and  others,  and 
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BuBOHABT  husband;  and  as  to  that  in  Marshall  v.  Rutton(i),  Lord  Ellen- 
Hall.  BOROUGH  says :  "  A  wife  living  apart  from  her  husband,  and  who 
has  property  secured  to  her  own  separate  use,  must  apply  that 
[  *729  ]  property  to  her  support,  as  her  occasions  *may  call  for  it ;  and 
if  those  who  know  her  condition  instead  of  requiring  immediate 
payment,  give  credit  to  her,  they  have  no  greater  reason  to 
complain  of  not  being  able  to  sue  her,  than  others  who  have 
nothing  to  confide  in  but  the  honour  of  those  they  trust."  Here 
it  appeared  that  the  plaintiff  not  only  knew  that  Captain  Nisbett 
was  a  minor,  but  was  cautioned  by  his  mother.  Lady  Nisbett, 
against  trusting  him.  It  is  not  competent  to  a  tradesman  to  shut 
his  eyes  to  the  fact  of  the  minor's  having  an  allowance,  and 
he  cannot  be  allowed  to  dictate  to  the  guardian  the  way  in 
which  he  shall  be  supplied  with  necessaries.  In  Bainbridge  v. 
Pickering  (2),  Gould,  J.,  says,  "  No  man  shall  take  upon  himself 
to  dictate  to  a  parent  what  clothing  the  child  shall  wear,  or  at 
what  time  they  shall  be  purchased,  or  of  whom.  All  that  must 
be  left  to  the  discretion  of  the  father  or  mother."  There  is  no 
reasonable  distinction  between  necessaries  provided  in  kind  and  a 
money  allowance,  on  a  question  whether  credit  has  been  properly 
given.  The  defendants  proved  not  only  that  Captain  Nisbett  had 
an  ample  allowance,  but  that  he  was  supplied  by  several  tailors 
with  clothes.  In  Burghart  v.  Anger8tein{3)f  it  was  laid  down  that 
a  minor  is  only  liable  for  necessaries  suitable  to  his  state  and 
degree,  and  that  the  jury  must  consider  not  only  whether  the 
clothes  supplied  to  him  were  suitable  in  point  of  quality,  but  also 
in  point  of  quantity ;  so  that  if  he  has  been  supplied  with  ten 
coats  by  another  tradesman,  and  immediately  after  that  the 
plaintiff  supplies  him  with  another,  the  plaintiff  will  net  be 
entitled  to  be  paid  for  that  other  coat,  which  was  wholly  unneces- 
sary. And  it  was  expressly  decided  by  the  Vice-Chancellor, 
in  Mortara  v.  Hall  (4),  that  where  an  infant  has  an  allowance 
made  to  him  by  his  guardians  for  his  support,  a  tradesman 
is  not  entitled  to  be  paid  for  articles  supplied  to  the  infant 
on  credit,  unless  he  can  make  out,  that  having  regard  to 
[  *730  ]  the  *infant's  circumstances  and  station  (which  he  is  bound  t  > 
inquire  into)  the  articles  were  necessaries.  The  question 
before  Lord  Lyndhurst,  Lord  Chancellor,  in  this  case  was  not 
the  same. 

(1)  6  R.  E.  448  (8  T.  R.  545).  (3)  6  Car.  &  P.  693. 

(2)  2  W.  Bl.  1325.  (4)  6  Sim.  465. 
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(Parke,  B.  :  There  is  no  doubt  that  Lord  Lymdhubst  doubted    BasoHABt 
whether  that  decision  was  a  correct  one.)  Hall 

In  giving  permission  to  bring  this  action,  he  did  no  more  than 
suggest  a  doubt,  and  the  Yice-Ghancellor's  decision  is  express 
upon  the  point.  His  Honour  says,  *^  I  take  it  to  be  the  law  that 
it  is  the  duty  of  those  who  trust  infants  for  goods  supplied  to  them, 
to  make  themselves  acquainted  with  their  circumstances,  in  order 
that  they  may  determine  whether  the  articles  supplied  really  are 
necessaries  or  not.  The  question  then  is,  whether  a  tradesman 
would  be  at  liberty  to  furnish  an  infant  with  the  necessaries  on 
credit,  when  he  might  have  known,  if  he  had  made  inquiry,  that 
the  infant  was  supplied  with  an  income  for  his  support.  I  cannot 
think  that  a  tradesman  would  be  at  liberty  to  supply  an  infant  S3 
circumstanced  on  credit." 

(Parke,  B.  :    There  is  no  doubt  that  Lord  Ltndhurst  did  not 
sanction  that  opinion.) 

It  is  not  necessary  here  to  contend  that  the  plaintiff  ought  to  have 
been  nonsuited  ;  it  is  sufficient  to  say,  that  the  fact  of  the  minor's 
being  supplied  with  a  sufficient  money  allowance  was  proper,  with 
other  ingredients  in  the  case,  to  be  left  to  the  jury. 

Erie,  Piatt,  and  Jardine,  contra  : 

First,  the  plaintiff  certainly  ought  not  to  have  been  nonsuited, 
as  he  was  at  all  events  entitled  to  recover  for  that  portion  of  the 
demand  which  was  clearly  for  necessaries.  The  plaintiff  gave 
abundant  evidence  to  call  upon  the  defendants  to  show  that  the 
articles  supplied  were  not  necessaries.  It  was  proved  that  he 
was  an  officer  in  the  Guards,  that  uniforms  were  supplied  to 
him,  and  that  the  supplies  were  made  with  the  knowledge  that  he 
was  in  a  high  rank  in  life,  and  entitled  to  an  ample  fortune  on 
coming  of  age.  In  *Ma^kareU  v.  Bachelor  (i),  which  was  *' debt  [  *73i  ] 
upon  divers  contracts,  all  for  apparel ;  some  for  fustian  suits,  and 
some  for  velvet  and  satin  suits  laced  with  gold,  amounting  to  44/., 
whereof  the  plaintiff  was  satisfied  4Z." ;  the  defendant  pleaded 
infancy :  the  plaintiff  replied,  that  he  was  one  of  the  gentlemen  of 
the  chamber  to  the  Earl  of  Essex,  and  so  it  was  for  his  necessary 
apparel.  On  demurrer,  the  Court  held,  **  that  the  suits  of  satin 
and  velvet  were  not  necessary  for  an  infant,  although  he  be  a 

(1)  Cro.  Eliz.  583. 
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BuHGHABT  gentleman;  but  in  regard  he  had  acknowledged  satisfaction  for 
Hall.  4Z.,  parcel,  &c.,  and  they  could  not  tell  for  what  that  was  paid,  the 
defendant  could  not  have  judgment  for  any  part ;  otherwise  he 
should  have  judgment  for  these  contracts  which  were  allowed  of." 
Then  the  question  for  the  jury  was,  whether  any  of  these  articles 
were  suitable  to  the  infant's  estate  and  degree. 

(Parke,  B.  :  If  prinid  facie  and  abstractedly  from  circumstances, 
they  were  proper  for  his  rank  and  station  in  life,  that  would  be 
suflBcient  for  the  plaintiff  to  prove.  If  he  was  supplied  aliunde, 
that  must  be  proved  by  the  defendants.) 

In  Ford  v.  FothergiU,  Lord  Kenyon  held  that  the  question  of  neces- 
saries was  a  relative  fact,  to  be  governed  by  the  fortune  and  cir- 
cumstances of  the  infant,  and  that  proof  of  those  circumstances  lay 
on  the  plaintiff.  The  plaintiff  has  given  sufficient  proof  of  that 
nature,  to  entitle  himself  to  recover.  This  requisition  as  to  the 
station  and  degree  of  the  party  is  not  a  modern  invention  as  appears 
by  reference  to  the  pleadings  in  the  old  entries:  see  North  v. 
Thompson  (i),  and  liainsford  v.  Femcick(2).  The  cases  go  to  show 
that  the  case  of  an  infant  is  like  that  of  an  idiot,  and  that  he  is 
supposed  to  have  an  **  invincible  ignorance,"  which  renders  him 
incapable  of  contracting,  except  from  necessity,  for  providing 
himself  with  food,  clothing  and  education,  &c. 

[  *732  ]  (Lord  Abinger,  C.  B.  :  An  infant  cannot  be  *liable  on  an  account 

stated,  and  the  reason  given  is,  that  he  cannot  calculate,  and  is 
therefore  incapable  of  stating  an  account.) 

Secondly,  as  to  the  effect  of  the  allowance.  The  learned  Judge, 
in  summing  up  the  case,  laid  it  down  in  the  clearest  way,  that  if 
the  allowance  was  sufficient,  the  minor  was  incapable  of  contracting. 
But  taking  it  as  a  proposition  of  law,  that  an  infant  may  contract 
for  necessaries,  the  fact  of  his  having  an  income  is  rather  important 
on  behalf  of  the  plaintiff,  to  show  that  he  is  considered  capable  of 
making  a  contract.  It  is  laid  down  in  Co.  Litt.  172,  that  "  an 
infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  necessary  physic,  and  such  other  necessaries,  and  likewise 
for  his  good  teaching  or  instruction,  whereby  he  may  profit  himself 
afterwards."     And  in  Manhy  v.  Scott  (3),  it  is  said,  **  And  our  law 

(1)  Co.  Entries,  125.  (3)  2  Sid.  112. 

(2)  Carter,  215. 
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allows  many  persons  to  make  contracts  in  cases  of  necessity,  who  Burghabt 
otherwise  would  be  disabled  from  doing  so ;  and  although  generally  hall. 
the  contracts  of  infants  are  void,  yet  in  cases  of  necessity  their  con- 
tracts shall  bind  them :  "  citing  Delavell  v.  Clare,  and  Pickering  v. 
Gunning  (i).  It  is  of  necessity  that  an  infant  should  be  capable 
of  going  to  a  tailor  to  order  clothes,  and  that  he  should  not  be 
allowed  to  say,  when  they  are  brought  home,  that  he  has  ordered 
what  was  necessary  from  another  tailor.  It  is  for  the  advantage 
of  the  infant  that  he  should  be  capable  of  binding  himself  to  pay 
for  necessaries  at  a  future  day.  Suppose,  when  a  uniform  proper 
for  this  gentleman's  station  was  brought  home  to  him,  being  asked 
for  the  amount,  he  replied :  "  No,  I  have  got  money  in  a  box,  but 
I  will  not  pay  you  till  next  week :  '*  is  the  tailor  to  take  it  back? 
Suppose  on  the  Ist  of  January  he  is  paid  his  half  yearly  allowance, 
and  before  the  20th  he  is  robbed  of  it  or  has  lost  it,  is  that  to  bar 
the  tailor  from  recovering  ?  Or  take  the  case  of  a  schoolmaster, 
*where  it  is  necessarily  a  continuing  contract,  as  you  cannot  pay  [  *733  ] 
for  each  lesson :  if  the  allowance  is  squandered,  is  he  to  be  prevented 
from  recovering  ? 

(Pakke,  B.  :  The  question  is  to  be  looked  at  as  at  the  time  of  the 
contract  being  entered  into.) 

If  the  question  were  as  to  the  liability  of  the  guardian  or  the 
executor  to  make  up  the  loss,  the  case  might  be  very  different.  It 
is  quite  clear  the  infant  could  make  a  contract  to  pay  ready  money : 
and  if  it  were  not  paid,  the  tradesman  might  either  take  the  clothes 
away  and  bring  an  action  for  not  taking  them  in,  or  leave  them 
and  bring  an  action  for  the  amount.  The  rule  as  laid  down  by  the 
learned  Lord  Chief  Baron,  would  apply  to  articles  of  the  most  plain 
and  homely  description.  But  the  point  scarcely  arises  on  these 
pleadings.  The  minor's  having  money  supplied  to  him  would  not 
prevent  the  articles  being  necessaries  at  the  time  they  were  ordered. 
And  there  might  have  been  a  rejoinder  that  the  minor  had  been 

supplied  with  a  sufficient  allowance. 

Cur,  adv.  vtilt. 
In  Trinity  Term,  1838, 

Lord  Abinger,  C.  B.,  delivered  judgment : 

In  this  case  the  rule  must  be  absolute  for  a  new  trial.     I  am  now 
convinced  that  I  laid  down  the  rule  of  law  too  rigorously  at  the 

(1)  Eoll*8  Abr.,  tit.  Enfante,  729. 
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Tb-r. 


BcROHABT    trial.     Mr.  Erie's  able  argument  has  satisfied  me  that  a  minor  is 

t*. 

Hall.  capable  by  law  of  entering  into  a  contract,  not  merely  for  neces- 
saries for  ready  money,  but  into  any  reasonable  contract  for 
necessaries,  although  he  may  have  an  income.  I  told  the  jury 
that  he  could  not,  under  such  circumstances,  contract  but  for 
ready  money.  In  that  direction  I  certainly  went  farther  than  any 
case  has  carried  the  rule.     On  this  ground  of  misdirection,  therefore, 

there  must  at  all  events  be  a  new  trial. 

Rule  absoluU, 


1839. 

£xch.  of 
Pleas, 

[  734  ] 


COERALL  V.  CATTELL. 

(4  Meeson  &  Welsby,  734—748 ;  S.  C.  8  Y.  &  C.  413;  8  L.  J.  (X.  S.)  Ex.  225.) 

In  an  action  for  money  had  and  rlBoeived  to  recover  back  the  deposit 
money  paid  by  the  plaintiff  on  the  purchase  of  an  estate,  a  special  case 
stated,  that  by  the  will  of  the  defendant's  father,  the  estate  in  question  was 
'devised  to  him  after  the  death  of  his  mother,  and  to  his  issue  in  tail,  subject 
to  a  payment  of  2/.  a  year  to  his  sister  M.  C,  with  remainder  to  the 
testator's  own  right  heirs.  In  the  year  1817,  and  duiing  the  lifetime  of  his 
mother,  the  defendant,  by  lease  and  release,  assigned  the  estate  for  his  own 
life  to  his  sister  M.  C,  and  R.  W.,  upon  trust  to  receive  the  rents  and  apply 
them  to  keep  the  tenements  in  repair,  to  pay  to  M.  C.  her  annuity  of  2/., 
,  and  to  pay  the  residue  to  the  defendant.  After  the  mother's  death,  M.  C, 
(R.  \V.  being  dead,)  received  one  quarter's  rent,  since  which  the  rents 
had  been  received  by  the  defendant.  In  Februar}%  1836,  the  defendant 
advertised  the  estate  for  sale,  and  on  the  2dth  of  that  month  the  plaintiff 
purchased  it  upon  a  contract  stated  in  the  conditions  of  sale.  Amongst 
other  conditions  were  the  following:  *^That  the  premises  are  to  be  sold 
subject  to  a  yearly  rent  of  21, ^  payable  during  the  life  of  M.  C,  the  sister 
of  the  defendant,  and  which  said  M.  C.  having  given  notice  that  in 
consetjuence  of  a  certain  alleged  indentui*e,  bearing  date  August  19,  1817, 
whereby  she  alleges  the  defendant  conveyed  all  his  estate  and  interest  in 
the  premises  unto  R.  W.  (now  deceased),  and  the  said  M.  C.  for  the  term 
of  his  the  said  defendant's  life,  upon  certain  trusts  in  the  alleged  indenture 
contained,  and  that  no  conveyance  of  the  premises  could  be  made  without 
the  concurrence  of  her  the  said  M.  C,  and  who  thereby  declared  she  should 
refuse  to  execute  any  such  conveyance,  the  said  defendant  declared  that  the 
said  alleged  indenture  is  a  fabrication,  and  has  made  a  solemn  affidavit  that 
he  never  executed  any  such  indenture,  and  that  such  indenture,  as  far  as 
concerns  any  supposed  signature  or  mark  of  him,  the  defendant,  is  a 
forgery;  and  the  opinion  of  Sir  J,  C,  his  Majesty's  AtUtrney -General,  and 
Mr,  K,y  have  been  taken  as  to  the  necessity  of  the  said  M.  C.'s  concurring 
in  the  sale,  and  were  in  favor  of  the  defendant's  being  able,  by  virtue  of 
the  recent  Act  for  abolishing  fines  and  recoveries,  to  make  a  good  title  to  the 
premises  without  the  sanction  and  concurrence  of  the  said  M.  C. ;  and  the 
vendor  is  also  prepared  to  prove  that  on  the  trial  of  an  action  of  replevin  of 
S.  V.  the  said  M,  (\,  the  presiding  Judge  expressed  himself  favorably  to  the 
right  of  the  defendant  to  convey  without  the  concurrence  of  the  said  M.  C. ; 
the  purchaser  therefore  shall  not  make  any  objection  on  account  of  the  said 
alleged  indenture,  nor  be  entitled  to  call  for  any  sanction,  concurrence.  &c, 
&c. ,  by  or  from  the  said  M.  G. ;  but  if  the  purchaser  shall  think  fit,  in 
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order  to  indemnify  him  or  her  against  all  action,  suits,  and  other  proceed-       Cobra ll 
ings,  claims  and  demands  by  the  said  M.  C,  a  portion  of  the  purchase-money  ^^ 

(not  exceeding  200/.)  may  remain  as  a  charge  by  way  of  mortgage  on  the  <^attell. 
premises,  at  interest  after  the  rent  of  4^  per  cent.,  and  that  such  charge,  at 
the  option  of  the  purchaser,  shall  remain  on  such  secuiity  during  the  life  of 
the  said  M.  C,  and  for  a  period  not  exceeding  twelve  months  after  her 
decease."  The  plaintiff  paid  the  deposit  now  sought  to  be  recovered.  The 
jury,  at  the  trial,  found  a  verdict  for  the  plaintiff  for  the  amount  of  the 
deposit,  and  that  the  deed  of  the  19th  August,  1817,  was  the  deed  of  the 
defendant:  Held,  1st,  that  whether  the  representation  of  the  deed  being  a 
forgeiy  were  a  warranty  upon  which  the  plaintiff  might  maintain  an  action 
or  not,  the  plaintiff  had  no  right  to  rescind  the  contract  because  it  turned 
out  to  have  been  untrue.  Secondly,  that  by  the  stipulation  '*  that  the  pur- 
chaser should  not  make  any  objection  on  account  of  the  alleged  indenture," 
every  species  of  objection  to  the  title  on  the  part  of  the  purchaser  arising 
out  of  the  alleged  deed  was  interdicted,  and  he  was  precluded  from  insisting 
either  upon  the  existence  of  the  deed,  or  upon  its  legal  effect  and  operation, 
as  a  defect  in  the  title  which  he  had  agreed  to  take. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
brought  to  recover  the  sum  of  SOL,  which  had  been  paid  by  the 
plaintiff  to  the  defendant,  as  a  deposit  upon  the  sale  of  a  landed 
estate,  upon  the  ground  that  the  defendant  was  unable  to  make  a 
good  title  to  the  said  estate,  under  the  circumstances  hereinafter 
stated. 

At  the  trial  before  Lord  Abinger,  C.  B.,  the  jury  found  for  the 
plaintiff,  damages  30Z.,  but  the  learned  Judge  gave  *the  defendant  [  •735  ] 
leave  to  move  to  set  aside  the  verdict  and  enter  a  nonsuit,  upon 
several  points  made  by  the  defendant's  counsel,  and  upon  motion 
accordingly  in  Easter  Term,  1837,  it  was  ordered  that  the  following 
case  should  be  stated  for  the  opinion  of  this  Court. 

Samuel  Cattell,  father  of  the  defendant  Thomas  Cattell,  died 
seised  in  fee  of  certain  freehold  houses  and  lands  in  the  county  of 
Northampton,  and  amongst  others,  of  a  dwelling-house  in  the 
parish  of  Daventry,  with  the  appurtenances,  and  two  closes  of 
land  with  the  appurtenances,  called  the  first  and  middle  close, 
which  are  the  premises  in  question  in  the  present  action.  Samuel 
Cattell  died  in  the  year  1817,  having  made  his  last  will  and  testa- 
ment, duly  executed  for  passing  of  real  estates,  bearing  date  24th 
April,  1817,  whereby,  amongst  other  things,  he  devised  as  follows : 
**  All  my  messuages,  cottages,  or  tenements,  and  all  other  my  free- 
hold estates  in  Daventry  aforesaid  or  elsewhere,  (except  the  premises 
hereinafter  devised),  I  give  and  devise  to  my  said  wife  and  her 
assigns,  for  and  during  the  term  of  her  natural  life ;  and  from 
and  immediately  after  her  decease,  I  give  and  devise  the  same  in 
the  manner  following ;  that  is  to  say,  all  that  my  messuage  or 
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CoBRALL  dwelling-house,  with  the  barns,  yards,  and  appurtenances  in  the 
Cattell.  parish  of  Daventry,  now  in  my  own  occupation,  and  all  those  two 
closes  with  the  appurtenances,  in  the  late  new  inclosure  of  Daventry, 
afterwards  called  the  first  close  and  the  middle  close,  I  subject  and 
charge  unto  and  with  the  payment  of  one  annuity  or  clear  yearly 
rent-charge  of  21.  unto  my  daughter  Mary  Cattell  and  her  assigns, 
for  and  during  the  term  of  her  natural  life,  by  two  equal  half- 
yearly  payments,  the  first  payment  to  be  made  at  the  end  of  six 
calendar  months  next  after  my  decease :  and  subject  and  charged 
as  aforesaid,  I  give  and  devise  the  same  unto  my  son  Thomas 
[  *736  ]  Cattell,  and  the  heirs  of  his  body,  and  in  default  of  such  *issue,  I 
give  and  devise  the  same  unto  my  own  right  heirs  for  ever." 

The  defendant  is  the  Thomas  Cattell  mentioned  in  the  will  of 
Samuel  Cattell,  and  is  his  second  son :  Samuel  Cattell,  his  elder 
brother,  and  who  is  the  right  heir  of  the  testator,  is  still  living. 
The  houses  and  two  closes  devised  to  Thomas  Cattell  by  his 
father's  will,  form  the  estate  the  title  to  which  is  the  subject 
of  the  present  suit.  On  the  19th  August,  1817,  the  defendant 
Thomas  Cattell,  being  of  the  age  of  twenty-one  years,  executed  the 
following  indenture  of  lease  and  release. 

This  indenture,  made  the  19th  August,  1817,  between  Thomas 
Cattell  of  Daventry,  in  the  county  of  Northampton,  carpenter,  of 
the  one  part,  and  Eichard  Webb  of  Towcest^r,  in  the  said  county, 
brazier,  and  Mary  Cattell  of  Daventry  aforesaid,  spinster,  of  the 
other  part.  Whereas  Samuel  Cattell,  late  of  Daventry  aforesaid, 
carpenter,  deceased,  did  in  and  by  his  last  will  and  testament 
in  writing,  bearing  date  the  24th  April,  1817,  duly  signed, 
published,  and  attested  in  such  manner  as  by  law  is  required 
for  the  passing  real  estates,  give  and  devise,  amongst  other 
hereditaments  and  premises  not  intended  to  be  hereby  conveyed, 
the  messuages,  closes,  and  hereditaments  hereinafter  described, 
unto  Elizabeth  Cattell,  his  widow,  for  and  during  the  term  of 
her  natural  life;  and  from  and  immediately  after  her  decease, 
the  said  testator  gave  and  devised  the  same  unto  him  the  said 
Thomas  Cattell,  party  hereunto,  and  the  heirs  of  his  body ;  and  in 
default  of  such  issue,  then  unto  his  the  said  testator's  own  right 
heirs  for  ever :  subject  nevertheless  and  charged  unto  and  with  the 
payment  of  one  clear  yearly  annuity  or  rent-charge  of  2Z.  unto  the 
said  testator's  daughter  Mary  Cattell,  party  hereto,  and  her  assigns 
for  and  during  the  term  of  her  natural  life  :  and  whereas  the  said 
Samuel  Cattell  afterwards  departed  this  life  without  having  revoked 
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or  altered  his  said  will,  and  without  having  sold  or  otherwise  dis-  Corball 
posed  *of  the  said  messuage,  closes,  and  hereditaments,  or  any  of  cattell. 
them,  except  as  aforesaid :  and  whereas  the  said  in  part  recited  L  *737  ] 
will  of  the  said  testator  Samuel  Cattell,  was,  soon  after  his  decease, 
duly  proved  in  the  Consistory  Court  of  the  Bishop  of  Peterborough : 
and  whereas  the  said  testator's  widow  E.  Cattell  is  now  living:  and 
whereas  the  said  Thomas  Cattell  hath  applied  to  and  requested 
them  the  said  Richard  Webb  and  Mary  Cattell  to  take  and  accept 
of  a  conveyance  of  the  estate  and  interest  of  him  the  said  Thomas 
Cattell  of  and  in  the  said  premises,  expectant  on  the  decease  of  the 
said  E.  Cattell,  for  the  term  and  upon  the  trusts  and  in  manner, 
and  to  and  for  the  intents  and  purposes  hereinafter  mentioned, 
which  they  have  consented  and  agreed  to  do :  Now  this  indenture 
witnesseth,  that  in  pursuance  and  execution  of  the  said  request  and 
agreement,  and  in  consideration  of  the  sum  of  10«.  of  lawful  money 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  current  in  Great 
Britain,  to  the  said  Thomas  Cattell  in  hand  well  and  truly  paid  by 
the  said  B.  Webb  and  M.  Cattell  at  or  before  the  execution  of  these 
presents,  the  receipt  whereof  he  the  said  Thomas  Cattell  doth  hereby 
acknowledge,  and  for  divers  other  good  causes  and  considerations 
him  hereunto  moving:  he  the  said  Thomas  Cattell  hath  granted,  bar- 
gained, sold,  aliened,  released,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said 
Bichard  Webb  and  Mary  Cattell,  their  heirs  and  assigns,  all  that 
the  remainder  or  reversion  expectant  upon  and  to  take  effect  in 
possession  immediately  from  and  after  the  decease,  or  other  sooner 
determination  of  the  life-estate  of  the  said  E.  Cattell,  of  him  the 
said  T.  Cattell,  of  and  in  all  that  messuage  or  dwelling-house,  with 
the  farm-yards  and  appurtenances,  situate,  standing,  and  being  in 
the  parish  of  Daventry  aforesaid,  late  in  the  tenure  or  occupation 
of  the  said  Samuel  Cattell,  deceased,  and  now  of  the  said  E.  Cattell, 
his  widow,  and  also  of  and  *in  those  two  closes,  with  the  appur-  [  *7SS  ] 
tenances,  in  the  late  new  inclosure  of  Daventry  aforesaid,  called 
the  first  close  and  middle  close,  late  also  in  the  tenure  and  occupa- 
tion of  the  said  Samuel   Cattell,  deceased,  and  now  of , 

together  with  all  and  singular  houses,  &c.,  all  of  which  said  mes- 
suage or  dwelling-house,  with  the  appurtenances  so  in  remainder 
or  reversion,  expectant  as  aforesaid,  are  now  fully  and  legally 
vested  in  them  the  said  E.  Webb  and  Mary  Cattell,  by  virtue  of 
a  bargain  and  sale  to  them  thereof  made  for  one  whole  year,  in 
consideration  of  five  shillings,  by  indenture  bearing  date  the  day 
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CoRRALL     next  before  the  day  of  the  date  of  these  presents,  commencing  from 
cattkll.     the  day  next  before  the  day  of  the  date  thereof,  and  executed  before 
these  presents,  and  by  force  and  virtue  of  the  statute  made  for 
transferring  uses  into  possession,  and  also  of  and  in  the  rents, 
issues,  profits,  and  proceeds  to  arise  and  become  payable  for  or  in 
respect  of  the  same  hereditaments  and  premises,  or  any  part  thereof: 
to  have  and   to  hold  the  remainder  or  reversion,  expectant  as 
aforesaid,  of  and  in  the  said  messuage  or  dwelling-house,  closes, 
hereditaments,  and  premises  so  hereby  granted  and  released,  or 
mentioned  or  intended  so  to  be,  with  all  and  every  the  rights, 
members  and  appurtenances,  to  the  same  belonging,  unto  and  to 
the  use  of  them  the  said  B.  Webb  and  Mary  Cattell,  their  heirs 
and  assigns,  for  and  during  the  natural  life  of  the  said  Thomas 
Cattell,  upon  the  trusts  nevertheless,  and  to  and  for  the  ends,  intents, 
and  purposes  hereinafter  mentioned,  expressed,  and  declared  of 
and   concerning  the   same,  viz.,  upon   trust  that  they  the   said 
Richard  Webb  and  Mary  Cattell,  their  heirs  and  assigns,  do  and 
shall,  as  soon  as  conveniently  may  be  after  the  determination  of 
the  life-estate  of  the  said  E.  Cattell  of  and  in  the  said  hereditaments 
and  premises,  on  his,  her,  or  their  own  proper  authority,  and 
without  the  concurrence  or  further  power  of  him  the  said  T.  Cattell, 
[  *739  ]      let  out  and  demise  the  said  ^messuage  or  dwelling-house,  close, 
hereditaments,  and  premises,  either  together  or  separately,  from 
year  to  year,  or  for  any  term  not  exceeding  the  natural  life  of  him 
the  said  T.  Cattell,  to  responsible  tenants,  for  the  best  rent  that 
can  be  obtained  for  the  same,  and  upon  trust  to  receive  the  rents 
and  profits  thereof  yearly  and  every  year  as  they  shall  become  due 
and  payable,  during  the  natural  life  of  the  said  Thomas  Cattell, 
and  thereout  in  the  first  place  to  pay  and  discharge  the  said  annuity, 
or  clear  yearly  rent-charge  of  21. ,  charged  upon  the  hereditaments 
and  premises  in  and  by  the  said  in  part  recited  will  of  the  said 
Samuel  Cattell,  and  also  to  pay  and  discharge  all  the  bills  to  be 
incurred   in   repairing  and   keeping  the   said  hereditaments  and 
premises  in  good  tenantable  repair ;  and,  after  payment  thereof, 
to    retain   and  reimburse  to  themselves    respectively  all    costs, 
charges,  and  expenses,  which  they,  or  either  of  them,  shall  or 
may  incur,  sustain,  or  be  put  unto  in  or  about  the  execution  of 
the  trusts  hereby  in  them  reposed ;  and  upon  further  trust,  after 
the  payments  aforesaid,  to  pay  the  whole  of  the  said  residue  of  the 
said   rents  and  profits  unto   him   the  said   Thomas   Cattell,   his 
executors,  administrators,  or  assigns.     And  it  is  hereby  expressly 
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declared  and  agreed  by  and  between  the  said  parties  to  these  Corrall 
presents,  that  the  estate  and  interest  of  them  the  said  B.  Webb  cattbll. 
and  Mary  Cattell,  of  and  in  the  said  hereditaments  and  premises, 
shall  not  extend,  nor  shall  any  thing  herein-contained  be  construed 
to  extend,*  to  any  further  period  than  during  the  natural  life  of  the 
said  T.  Cattell,  and  that  the  same,  and  the  trusts  of  the  present 
deed,  shall  immediately  upon  the  decease  of  the  said  Thomas 
Cattell  cease,  determine,  and  be  absolutely  void  to  all  intents  and 
purposes .  whatsoever . 

This  deed  purported  to  be  executed  by  Thomas  Cattell,  Richard 
Webb,  and  Mary  Cattell.  No  evidence  was  given  on  either  side  as 
to  the  consideration  of  the  ''^deed.  Mary  Cattell  is  the  defendant's  [  *740  ] 
sister,  the  same  who  is  mentioned  in  the  will  of  Samuel  Cattell. 
E.  Cattell,  the  widow  of  Samuel  Cattell,  received  the  rents  and 
profits  of  this  estate  until  her  death  in  1882.  Since  her  death,  both 
Mary  Cattell  and  the  defendant  have  claimed  to  receive  them.  Mary 
Cattell  actually  received  the  lirst  quarter's  rent,  and  accounted  for  it 
to  the  defendant,  after  deducting  what  was  due  in  respect  of  her 
annuity ;  since  that  the  tenant  has  paid  to  the  defendant.  In  the 
month  of  February,  1886,  the  defendant  advertised  the  premises  in 
question  to  be  sold  by  public  auction.  On  the  day  of  the  sale,  and 
before  it  took  place,  the  plaintiff  agreed  to  purchase  them  by  private 
contract ;  and  on  the  25th  February,  1836,  an  agreement  in  writing 
was  signed  by  the  plaintiff  and  defendant,  of  which  the  following  is 
a  copy : 

"  Freehold  Farm  and  Premises  at  Daventry. 

"To  be  sold  by  auction,  by  Mr.  Dennis,  on  Thursday  the  25th 
of  February  next,  at  5  o'clock  in  the  afternoon,  at  the  *  Goat  Inn,' 
Northampton,  (unless  previously  disposed  of  by  private  contract), 
subject  to  such  conditions  as  will  be  then  produced,  all  those  two 
closes  of  freehold  arable  and  pasture  land,  containing  by  admeasure- 
ment 8  acres,  a  little  more  or  less,  together  with  the  house,  barn, 
shed,  and  other  out-buildings,  all  brick-built  and  tiled,  in  good 
repair,  and  now  let  to  respectable  yearly  tenants.  It  is  subject  to 
a  rent-charge  of  2L  per  annum,  payable  half-yearly  to  a  female 
now  about  65  years  of  age.  The  above  property  is  most  eligibly 
situated  for  investment,  on  the  Newnham  Eoad,  in  the  parish  of 
Daventry,  and  is  only  350  yards  from  the  Holyhead  Road,  and 
about  three-quarters  of  a  mile  from  Daventry,  and  is  well  supplied 
with  water.  A  portion  of  the  purchase  money  may  remain  on  security 
of  the  estate,  if  desired  by  the  purchaser.    For  further  particulars 
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Cattell.     Inn,'  Daventry,  and  to  Mr.  Henry  Becke,  solicitor,  Northampton. 
[  'Til  ]  »<  That  the   purchaser  shall  at  his  or  her  own  expense,  upon 

payment  of  the  remainder  of  the  purchase  money  as  hereinafter 
mentioned,  have  a  proper  conveyance  and  assurance ;  but  if  the 
completion  of  the  purchase  shall  be  delayed  beyond  the  time  above 
fixed  for  the  completion  thereof,  the  vendor  shall  be  entitled  to 
interest  upon  the  purchase  money  remaining  unpaid,  after  the  rate 
of  41.  per  cent,  per  annum,  from  that  time  to  the  day  when  such 
money  shall  be  actually  paid.  That  the  premises  to  be  sold  having 
been  taken  in  exchange  by  Samuel  Cattell,  deceased,  the  father  of 
the  vendor,  under  an  award  made  pursuant  to  an  Act  of  Parlia- 
ment, 42  Geo.  III.,  for  dividing  and  inclosing  the  open  and  common 
fields  of  Daventry,  and  which  award  bears  date  the  30th  of  April, 
1838,  the  abstract  of  title  will  commence  with  an  extract  from  the 
award,  and  the  purchaser  shall  not  be  at  liberty  to  require  any 
earlier  title  to  be  shown,  either  to  the  premises  to  be  sold,  or  the 
property  in  respect  of  which  they  were  awarded,  or  for  the  allot- 
ments for  which  they  were  taken  in  exchange,  or  the  property  in 
respect  of  which  those  allotments  were  awarded,  nor  make  any 
objection  on  account  of  such  exchange,  nor  re(juire  any  copy  of 
the  said  Act  to  be  produced,  or  any  evidence  of  the  award  having 
been  made  pursuant  thereto.  That  the  premises  are  to  be  sold 
subject  to  a  yearly  rent  or  annual  sum  of  21. ,  payable  during  the 
life  of  Mary  Cattell,  the  sister  of  Thomas  Cattell  the  vendor  ;  and 
which  said  Mary  Cattell  having  given  notice,  that  in  consequence 
of  a  certain  alleged  indenture  bearing  date  August  19th,  1817, 
whereby  she  alleges  the  said  Thomas  Cattell  conveyed  all  his  estate 
and  interest  in  the  premises  now  offered  for  sale  unto  one  Richard 
Webb  (now  deceased),  and  the  said  Mary  Cattell,  for  the  term  of 
his  the  said  Thomas  CattelPs  natural  life,  upon  certain  trusts  in  the 
L  *742  ]  said  alleged  indenture  contained,  *and  that  no  conveyance  of  the 
above  premises  could  be  made  without  the  concurrence  of  her  the 
said  Mary  Cattell,  and  who  thereby  declared  she  should  refuse  to 
execute  any  such  conveyance,  the  said  Thomas  Cattell  declared 
that  the  said  alleged  indenture  is  a  fabrication,  and  has  made  his 
solemn  affidavit  that  he  never  executed  any  such  indenture,  and 
that  such  indenture  as  far  as  concerns  any  supposed  signature,  or 
mark  of  the  said  Thomas  Cattell  is  a  forgery ;  and  the  opinion  of 
Sir  John  Cam-phell,  his  Majesty's  Attorney-General,  and  Mr.  Koe, 
of  the  Chancery  Bar,  have  been  taken  as  to  the  necessity  of  the 
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said  Mary  Cattell  concurring  in  the  sale,  and  the  opinions  of  both,  cobball 
copies  of  which  will  be  produced  at  the  sale,  were  in  favour  of  the  catt'bll. 
said  Thomas  Cattell  being  able,  by  virtue  of  the  provisions  of  the 
recent  statute  for  abolishing  lines  and  recoveries,  to  make  a  good 
title  to  the  said  premises  without  the  sanction  and  concurrence 
of  the  said  M.  Cattell,  and  the  vendor  is  also  prepared  to  prove, 
that  on  the  trial  of  a  certain  action  of  replevin  in  Such  v.  the  said 
Mat-y  Cattell  and  another,  at  the  last  Northamptonshire  Summer 
Assizes,  the  presiding  Judge,  Mr.  Justice  Vauohan,  expressed  him- 
self favourably  to  the  right  of  the  said  Thomas  Cattell  to  convey 
without  the  concurrence  of  the  said  Mary  Cattell ;  the  purchaser, 
therefore,  shall  not  make  any  objection  on  account  of  the  said 
alleged  indenture,  nor  be  entitled  to  call  for  any  sanction,  con- 
currence, release  or  other  assurance,  act  or  deed  whatever,  by  or 
from  the  said  Mary  Cattell ;  but  if  the  purchaser  shall  think  fit, 
in  order  to  indemnify  him  or  her  against  all  actions,  suits,  and 
other, proceedings,  claims,  and  demands  by  the  said  Mary  Cattell, 
a  portion  of  the  purchase-money  (not  exceeding  the  sum  of  200Z.) 
may  remain  as  a  charge  by  way  of  mortgage  on  the  premises,  at 
interest  after  the  rate  of  4^  per  cent,  per  annum,  payable  to  the 
said  Thomas  Cattell,  his  executors,  administrators,  or  assigns,  and 
that  such  charges,  at  the  option  of  the  purchaser,  shall  *remain  [  *743  ] 
on  such  security  during  the  life  of  the  said  Mary  Cattell,  and  for  a 
period  not  exceeding  12  months  after  her  decease,  but  the  purchaser 
is  to  be  at  liberty  at  any  time,  by  giving  6  months  notice  in 
writing  to  the  said  Thomas  Cattell,  his  executors,  administrators, 
or  assigns,  to  pay  off  the  said  mortgage. 

"  That  all  conveyances,  surrenders,  and  other  assurances  which 
may  be  required  by  the  purchaser,  shall  be  prepared  by  and  at  the 
expense  of  the  purchaser.  That  if  any  error  or  mis-statement  shall 
be  discovered  in  the  quantities  or  the  description  of  the  property 
to  be  sold,  or  in  the  out-goings  thereof,  the  same  shall  not  vitiate 
the  sale,  but  a  reasonable  compensation  shall  be  taken  or  given,  as 
the  case  may  require.  That  if  the  purchaser  shall  fail  or  neglect 
to  comply  with  the  above  condition,  the  deposit-money  of  such 
purchaser  shall  thereupon  become  forfeited  to  the  vendor,  who 
shall  thereafter  be  at  full  liberty,  with  or  without  notice,  to  re-sell 
the  premises  by  public  auction  or  private  contract,  and  if,  on  such 
re-sale,  there  should  be  any  deficiency,  the  purchaser  so  failing  or 
neglecting  as  aforesaid  shall  make  good  such  deficiency  to  the 
vendor,  and  all  expenses  attending  such  re-sale,  and  it  shall  not 

B.R. — VOL.  LI.  51 


802  1839.     EX.     4  MEE.  &  W.  743—744.  [r.r. 
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Cattell.      ^^^  ^^  ^^^^  ^^^  purchaser  at  the  present  sale  shall  be  dissatisfied 

with  the  title  deduced  to  the  premises,  or  shall  require  any  evidence 

not  in  the  vendor's  possession,  the  vendor  will  be  at  liberty,  if  he 

think  fit,  to  rescind  the  contract  of  such  purchaser,  and  to  return 

to  him  or  her  his  or  her  deposit-money,  without  interest,  and  his 

or  her  moiety  of  the  auction  duty,  in  full  satisfaction  of  all  claims 

and  demands  whatsoever. 

**  Memorandum — We,   the    undersigned,   do    hereby    agree    as 

follows :    that  the  undersigned  Christopher  Gorrall  shall   be  the 

[  •744  ]      purchaser  of  the  within  mentioned  farm  and  premises,  *at  or  for 

the  price  or  sum  of  490/.,  on  the  stipulations  and  conditions  above 

specified,  and  the  undersigned  Thomas  Cattell  shall  and  will  sell 

to  the  said  C.  Corrall  the  said  farm  and  premises,  at  the  sum  of 

4902.,  on  the  stipulations  and  condition  within  specified — 30/.  to  be 

paid  down  in  part  of  the  purchase-money,  and  the  purchase  to  be 

completed  on  the  6th  of  April  next,  all  outgoings  to  that  day  to  be 

cleared  by  the  vendor :  all  other  stipulations  between  the  parties 

as  above  particularly  specified,  save  and  except  the  first,  second, 

and  third  conditions,  which  are  hereby  agreed  to  be  struck  out, 

and  also  the  memorandum  following  the  tenth  condition.     Dated 

this  25th  February,  1836. 

"Christopher  Corrall. 

**  Thomas  Cattell." 

In  pursuance  of  this  agreement,  the  30Z.  sought  to  be  recovered 
in  this  action  was  paid  by  the  plaintiff  to  the  defendant,  as  a 
deposit  in  part  payment  of  the  purchase-money.  The  jury  found 
on  the  trial  a  verdict  for  the  plaintiff  for  30Z.,  and  found  that  the 
deed  of  the  19th  of  August,  1817,  was  the  deed  of  the  defendant 
Thomas  Cattell. 

The  question  for  the  Court  is,  whether,  under  the  above  circum- 
stances, the  plaintiff  is  entitled  to  recover  his  deposit  of  30/.  If  so, 
then  the  verdict  for  the  plaintiff  is  to  stand  ;  if  not,  then  a  nonsuit 
to  be  entered. 

The  points  stated  for  argument  on  the  part  of  the  plaintiff  were 
as  follows : 

The  questions  for  the  opinion  of  the  Court  are,  first,  whether  the 
defendant,  without  the  concurrence  of  Mary  Cattell,  can  make  a 
good  title  to  the  plaintiff. 

Secondly,  whether,  after  having  represented  to  tlie  plaintiff  that 
the  deed  of  the  date  of  August,  1817,  was  a  forgery,  the  defendant 


VOL.  LI.]  1889.    EX.    4  MEE.  ife  W.  744—746.  803 

can  compel  the  plaintiflf,  who  purchased  *under  the  faith  of  that  Oobball 
representation,  to  accept  the  title,  the  jury  having  found  that  the  catt'ell. 
deed  was  a  valid  one,  and  executed  by  the  defendant.  [  '^"'^  ^ 

The  points  to  be  argued  on  behalf  of  the  defendant  were — first, 
that  the  plaintiflf  is  precluded  by  his  agreement  from  making  any 
objection  to  the  defendant's  title  to  the  estate  in  question,  founded 
upon  the  indenture  of  the  19th  of  August,  1817,  or  upon  the  refusal 
of  Mary  Cattell  to  join  in  the  conveyance  to  him. 

Secondly,  that,  considering  the  plaintiflf  not  to  be  precluded,  the 
defendant  can  make  a  good  title  to  the  estate  in  question,  having 
full  power  to  dispose  of  it  in  fee  simple,  under  the  provisions  of  the 
statute  3  &  4  Will.  IV.  c.  74,  the  Act  for  the  abolition  of  fines  and 
recoveries,  without  the  concurrence  of  Mary  Cattell. 

Thirdly,  that  no  objection  to  the  defendant's  title  can  arise  from 
the  conveyance  to  M.  Cattell,  it  being  voluntary  and  without  con- 
sideration, and  consequently  void  against  a  purchaser,  even  with 
notice  of  it,  under  the  statute  27  Eliz.  c.  4. 

The  case  was  argued  in  Michaelmas  Term  last,  by  Hodgson 
for  the  plaintiflf,  and  Waddington  for  the  defendant;  but  as  the 
points  taken  on  the  argument  are  fully  adverted  to  in  the  judg- 
ment, and  as  upon  some  of  them  no  opinion  has  been  given,  it 
has  not  been  thought  necessary  to  state  the  arguments  at  length. 

The  judgment  of  the  Court  was  delivered  in  this  Term  by 

Lord  Abinobr,  C.  B.  : 

This  was  a  special  case  upon  an  action  for  money  had  and 
received,  to  recover  30Z.,  the  deposit  paid  by  the  plaintiflf  upon  a 
contract  to  purchase  an  estate  from  the  defendant.  The  case  states, 
that  by  the  *will  of  the  defendant's  father,  the  estate  in  question  [  *746  J 
was  devised  to  him  after  the  decease  of  his  mother,  and  to  his  issue 
in  tail,  subject  to  a  payment  of  2Z.  a-year  to  his  sister,  M.  CattelL 
During  the  life  of  the  mother,  the  defendant,  by  a  conveyance  duly 
made,  assigned  the  estate  for  his  own  life  to  his  sister,  Mary 
Cattell,  and  B.  Webb,  upon  trust  to  receive  the  rents  and  apply 
them  to  keep  the  tenements  in  repair,  to  pay  to  Mary  Cattell  an 
annuity  of  2Z.,  and  to  pay  the  residue  to  the  defendant  after  his 
mother's  death.  Mary  Cattell  (Webb  being  dead),  received  the  rents 
for  a  short  time,  since  which  they  have  been  received  by  the  defen- 
dant. In  the  month  of  February,  1886,  the  defendant  advertised 
the  estate  for  sale,  and,  on  the  25th  of  the  same  month,  the  plaintiflf 
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Cattbll.  stated  the  contract.)  The  plaintiff  paid  the  deposit  of  SOL  now 
sought  to  be  recovered,  and  the  question  is,  whether  upon  the 
objections  he  has  urged,  the  money  ought  to  be  returned. 

In  the  first  place,  he  contends  that  the  agreement  contained  a 
warranty  that  the  deed  of  conveyance  to  Mary  Cattell  was  a  forgery: 
and  that  the  jury  having  found  the  deed  to  be  genuine,  he  was 
entitled  to  rescind  the  contract,  and  to  recover  back  the  deposit ;  and 
in  the  second  place,  he  insists  that,  the  deed  being  genuine,  the  defen- 
dant could  not  make  the  title  which  he  stipulated  by  the  agreement 
to  make,  and  therefore  the  plaintiff  was  equally  entitled  to  recover. 

Upon  the  first  question,  we  think  that  whether  the  representation 
of  the  deed  being  a  forgery  be  a  warranty,  upon  which  the  plaintiff 
may  maintain  an  action,  or  not,  the  plaintiff  has  no  right  to  rescind 
the  contract,  because  it  turns  out  to  be  untrue.  For  we  think  that, 
looking  at  the  whole  of  the  contract,  and  especially  at  the  provision 
[  *747  ]  for  the  contingency  of  the  deed  being  genuine,  it  was  the  *intention 
of  the  parties,  that  the  vendor  is  to  take  the  estate,  whether  the  deed 
were  genuine  or  not,  retaining  part  of  the  purchase-money  on  mort- 
gage as  an  indemnity.  Though  the  deed  be  genuine,  the  defendant 
stipulates  that  he  will  not  make  the  existence  of  it  any  ground  of 
objection  to  the  title.  Therefore,  if  the  defendant  could  make  a  title 
supposing  that  deed  not  to  exist,  the  plaintiff  is  bound  to  accept  it. 

The  warranty,  therefore  (if  it  be  one),  does  not  go  to  the  whole 
of  the  consideration  for  the  payment  of  the  deposit,  and  the  breach 
of  it  does  not  give  the  plaintiff  a  right  to  recover  as  upon  a  total 
failure  of  consideration,  but  a  right  of  action  only  for  the  amount 
of  the  damages  actually  sustained  thereby. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  a  verdict 
on  the  second  ground  insisted  upon  in  argument,  viz.,  that  the 
deed  being  genuine,  the  defendant  was  not  able  to  make  that  title 
which  he  stipulated  for  by  the  agreement.  Upon  this  it  has  been 
very  ingeniously  argued,  that  the  defendant  having  parted  with  his 
life-estate  altogether,  or  at  least  parted  with  the  legal  interest,  was 
not  in  a  condition  to  have  suffered  a  recovery  to  bar  the  reversion 
upon  his  estate-tail  to  his  elder  brother,  who  is  alive,  and  that  the 
statute  for  abolishing  fines  and  recoveries  will  not  help  him  out  of 
the  difficulty,  either  because  Mary  Cattell  is  a  protector  of  the 
settlement,  within  the  meaning  of  that  Act,  who  will  not  join,  or 
because  there  is  no  protector  of  the  settlement,  and  therefore  the 
Act  does  not  apply. 
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Bat  we  are  of  opinion  that  it  is  not  necessary  to  decide  these  nice 
questions  ;  because  the  agreement,  after  stating  the  opinions  of  the 
Attorney-General  and  Mr.  Koe,  and  an  intimation  of  an  opinion  of 
Mr.  Justice  Yaughan,  that  under  the  statute  for  the  abolition  of  fines 
and  recoveries,  a  good  title  could  be  made  without  the  concurrence 
*of  M.  Cattell,  provides,  "  that  the  purchaser  shall  not  make  any 
objection  on  account  of  the  alleged  indenture : "  we  think  that, 
according  to  the  ordinary  signification  of  these  words,  every  species 
of  objection  to  the  title  on  the  part  of  the  purchaser,  arising  out  of 
the  alleged  deed,  is  interdicted,  and  he  is  therefore  precluded  from 
insisting,  either  upon  the  existence  of  the  deed,  or  upon  its  legal 
effect  and  operation,  as  a  defect  in  the  title  which  he  has  agreed  to 
take ;  and  this  interpretation  is  perfectly  consistent  with  every  other 
part  of  the  agreement,  and  is  by  no  means  unreasonable.  The  plaintiff 
may  have  been  imprudent  in  entering  into  a  contract  whereby  he 
may  be  forced  to  take  a  defective  title  :  but  he  has  himself  only  to 
blame,  for  he  either  knew  of  the  supposed  defect,  or  had  the  means 
of  knowing  it  if  he  had  chosen  to  use  them,  by  perusing  the  cases 
submitted  for  the  opinion  of  the  learned  counsel  above  referred  to. 

If  we  adopt  this,  which  we  think  the  true  constrqction  of  the 
contract,  the  defendant  has  made  out  such  a  title  as  he  agreed  to 
do,  for  he  clearly  had  the  power  of  conveying  in  fee  under  the 
statute  for  the  abolition  of  fines  and  recoverieb,  if  it  had  not  been 
for  the  previous  conveyance  to  Mary  Cattell:  and  the  existence 
and  effect  of  that  conveyance  were  the  only  objections  to  a  title  in  fee 
simple,  and  these  objections  the  plaintiff  has  waived.  The  plaintiff, 
therefore,  cannot  recover  back  the  deposit,  on  the  ground  that  the 
defendant  could  not  make  the  title  which  he  stipulated  to  make. 

Judgment  for  the  defendant. 


COBRALL 

Cattell. 
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PALMER  V.  The  GRAND  JUNCTION  RAILWAY 
COMPANY. 

(4  Meeson  &  Welsby,  749—768 ;  S.  C.  1  H.  &  H.  489 ;  8  L.  J.  (N.  S.)  Ex.  129 ; 
3  Jur.  559;  7  DowL  P.  C.  232.) 

By  the  statute  3  Will.  IV.  c.  34,  (local  and  personal,  public),  the  Grand 
Junction  BailWay  Company  were  empowered  to  make  a  railway  from  War- 
rington to  Birmingham,  by  section  154  they  were  empowered  to  receive 
certain  tonnage  rates  **  for  all  articles,  matters,  or  things  carried  or 
conveyed  on  the  railway ;  "  by  section  156  the  Company  were  empowered  to 
become  carriers  themselves,  and  were  authorized,  '^  if  they  shall  think  proper 
to  use  engines,  &c.,  to  carry  and  convey  upon  the  railway  all  such  passen- 
gers, cattie,  goods,  wares,  and  merchandise,  articles,  matters,  and  things  as 
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shall  be  offered  to  them  for  that  purpose,  upon  certain  reasonable  charges." 
The  214th  section  enacted  that  *  *  no  action,  suit,  or  information,  nor  any  other 
proceeding  of  what  nature  soever,  shall  be  brought,  commenced,  or  prosecuted 
against  any  person  for  any  thing  done  or  omitted  to  be  done  in  pursuance 
of  the  Act,  or  in  the  execution  of  the  powers  or  authorities,  or  any  of  the 
orders  made,  given,  or  directed  in,  by,  or  under  the  Act,  unless  fourteen 
days'  previous  notice  in  writing  shall  be  given  by  the  parties  intending  to 
commence  or  prosecute  such  action,  &c.,  nor  unless  such  action,  &c.  shall 
be  brought  within  three  months ;  "  and  by  the  2 loth  section,  power  to 
tender  amends  was  given.  Under  the  156th  section,  the  Company  became 
carriers  themselves.  In  an  action  against  the  Company  (alleging  them  to 
be  owners  and  proprietors  of  the  railway)  for  not  safely  carrying  and  con- 
veying some  horses  in  their  carriages  on  the  railway,  whereby  one  was 
killed  and  others  were  injured :  Hbld,  that  the  Company  were  not  entitled 
to  notice  of  action,  as  for  a  thing  done  or  omitted  to  be  done  in  pursuance 
of  the  Act ;  and,  that,  not  having  restricted  their  liability  by  any  special 
contract,  they  were  subject  to  the  liabilities  of  carriers  at  common  law  (1). 

At  the  trial,  there  was  contradictory  evidence  as  to  whether  a  ticket,  by 
which  the  Company  sought  to  limit  their  liability,  had  been  delivered  to  the 
son  of  the  plaintiff,  and  the  learned  Judge  left  it  to  the  jury  to  say  whether 
it  was  delivered  to  him  or  not :  Held,  that  it  was  no  misdirection  in  not 
directing  them  to  find  whether  it  was  read  over  and  explained  to  him  (2). 

Case.  The  declaration  stated  that  the  defendants,  before  and  at 
the  time  of  the  committing  of  the  grievances  by  the  defendants 
thereinafter  mentioned,  were  the  owners  and  proprietors  of  a  certain 
railway,  to  wit,  &c.  &c.,  and  of  certain  engines  and  carriages  used 
by  them  for  the  carriage  and  conveyance  therein  and  thereon,  of 
passengers,  cattle,  goods  and  chattels,  in,  upon,  and  along  the  said 
railway,  from  a  certain  place,  to  wit,  Liverpool  to  a  certain  other 
place,  to  wit,  Birmingham,  and  from  Birmingham  to  Liverpool,  for 
hire  and  reward  to  them  the  defendants  in  that  behalf ;  and  being 
such  'owners  and  proprietors  of  the  said  railway,  and  the  said 
engines  and  carriages,  for  the  purpose  aforesaid,  the  plaintiff 
heretofore,  and  before  the  commencing  of  the  said  grievances,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  caused  to  be 
delivered  to  the  said  defendants,  and  the  said  defendants  then 
received  from  the  plaintiiSF,  divers,  to  wit,  *nine  horses  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  500^.,  to  be  safely 
and  securely  carried  and  conveyed  by  the  defendants,  in  and  upon 
the  said  carriages,  on  and  by  the  said  railway,  from  Liverpool 
aforesaid  to  Birmingham  aforesaid,  and  there,  to  wit,  at  Birmingham 
aforesaid,  to  be  safely  and  securely  delivered  for  the  plaintiff,  for 
certain  reasonable  reward  to  the  defendants  in  that  behalf,  and 
thereupon  it  became  and  was  the  duty  of  the  defendants  safely  and 

(1)  Carpue   v.  Loiidfm    ^   Brighton  (2)  Parker  v.  S.  £.  Ry,  Co,  (1877) 

Ry.     Co.    (1844)    5    Q.    B.    747,    13      2  Q.V,I>\yA\^\  Richardson  v.  Roimtret 
L.  J.  Q.  B.  133.  [1894]  A.  C.  217,  63  L.  J.  Q.  B.  283. 
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securely   to  carry   and  convey  and  deliver  for  the  plaintiff   at      Palmkr 
Birmingham  aforesaid,  the  said  horses  of  the  plaintiff.     Breach,    the  Grand 
that  the  defendants,  not  regarding  their  duty  in  that  behalf,  did     Junction 

KAILWAY  CO, 

not  use  due  or  proper  care  in  and  about  the  carriage  and  convey- 
ance of  the  said  horses  of  the  plaintiff  from  Liverpool  aforesaid  to 
Birmingham  aforesaid,  but  took  so  little  and  such  bad  care  in  and 
about  the  carrying  and  conveying  the  said  horses  of  the  plaintiff, 
and  in  conducting,  managing,  and  directing  their  the  defendant's 
said  carriages  in  and  upon  and  along  the  said  railway,  that  the 
carriages  which  contained  the  said  horses  of  the  plaintiff,  were  then 
thrown  and  cast  with  great  force  and  violence  off  and  from  the  said 
railway,  and  over  and  down  a  certain  embankment  and  bank  down 
to  and  upon  the  ground,  and  then  were  crushed  and  broken  to 
pieces,  and  thereby  one  of  the  horses  of  the  said  plaintiff,  of  great 
value,  to  wit,  &c.  was  then  killed,  and  the  residue  of  the  said  horses 
of  the  plaintiff,  of  great  value,  to  wit,  &c.  were  then  greatly  bruised, 
lacerated,  cut,  strained,  and  injured,  and  deteriorated  in  value,  and 
rendered  and  became  wholly  useless  to  the  plaintiff.  The  declara- 
tion then  alleged  damage  which  the  plaintiff  had  sustained  by  the 
clothing  and  harness  attached  to  the  horses  being  torn  and  damaged, 
and  the  expense  of  medicine  and  attendance  provided  for  the  horses, 
and  of  the  loss  of  gains  and  profits  which  otherwise  would  have 
been  oBt^ined  for  the  use  of  the  horses. 

Pleas,  1st,  not  guilty  ;  2ndly,  that  the  defendants  did  not  receive  [  751  ] 
from  the  plaintiff  the  said  horses,  or  any  of  them,  to  be  safely  and 
securely  carried  and  conveyed  by  the  defendants  in  and  upon  the 
said  carriages,  on  and  by  the  said  railway,  from  Liverpool  aforesaid 
to  Birmingham  aforesaid,  and  then,  to  wit,  at  Birmingham  afore- 
said, to  be  safely  and  securely  delivered  for  the  plaintiff,  in  manner 
and  form  as  the  plaintiff  hath  in  his  declaration  in  that  behalf 
alleged  ;  upon  which  pleas  issues  were  joined. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  last  Summer  Assizes 
for  the  county  of  Warwick,  it  appeared  that  the  plaintiff  was  a 
horse-dealer  at  Northampton,  and  upon  the  18th  of  February, 
having  some  horses  at  Liverpool,  he  applied  at  the  booking-office 
of  the  defendants  there,  who  were  carriers  upon  the  line,  and  also 
the  owners  and  proprietors  of  the  Grand  Junction  Railway,  and 
were  incorporated  by  an  Act  of  3  Will.  IV.  c.  34,  (local  and 
personal),  to  have  some  horses  carried  by  their  railway  to  Bir- 
mingham. Nine  horses  were  accordingly  booked,  and  101.  10s. 
paid    for   their  carriage,   to  go    by  a    train    from    Liverpool   at 
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Palmer  half-past  four  in  the  afternoon  ;  at  which  time  they  left,  with  the 
The  Grand  plaintiff's  son  in  attendance  upon  them,  the  horses  having  been 
Railway^Co  P^<5ed  in  three  horse-boxes,  being  a  kind  of  caravAn  constructed  for 
the  purpose  on  four  wheels  and  adapted  to  the  railway.  The  train 
proceeded  safely  until  within  a  few  miles  of  Birmingham,  when,  as 
it  was  proceeding  at  about  the  usual  rate,  the  engine  was  suddenly 
thrown  off  the  railfc,  in  consequence  of  coming  into  contact  with  a 
horse,  which  had  strayed  from  an  adjoining  field,  and  lain  down 
upon  the  railway.  The  engine,  tender,  and  horse-boxes,  were  thrown 
off  the  rails,  and  running  down  the  embankment  into  the  adjoining 
field,  were  instantly  overturned.  One  of  the  horses  was  killed  upon 
the  spot,  and  the  rest  more  or  less  injured.  It  appeared  that  some 
labourers  in  the  employ  of  the  Company  had  been  working  at  a 
[  *752  ]  culvert  or  drain,  and  *had  taken  down  some  part  of  the  fence  which 
separated  the  field  from  which  the  horse  had  strayed  from  the 
railroad,  and  it  was  alleged  that  they  had  omitted  to  make  good 
the  fence  when  they  discontinued  working.  There  was  contra- 
dictory evidence  as  to  whether  the  following  ticket  had  been 
delivered  to  the  plaintiff's  son  at  the  time  when  the  horses  were 
booked  in  Liverpool : 

**  Ticket  for  horses  and  carriages. 
**  From  Liverpool  to  Birmingham — 4 J  o'clock  train — February 
13,1838.  *' Palmer. 

"  Nine  horses  to  Birmingham — Carriage,  lOZ.  10«. 

"Paid,  E.  C. 

"This  ticket  is  issued  subject  to  the  owners  undertaking  all 
risks  of  conveyance  whatsoever,  as  the  Company  will  not  be 
responsible  for  any  injury  or  damage  (however  caused)  occurring 
to  horses  or  carriages  travelling  upon  the  Grand  Junction  Line." 


The  plaintiff,  in  an  early  part  of  his  case,  tendered  evidence  to 
show  that  the  fences  of  the  field  in- which  the  horse  was  kept  which 
had  occasioned  the  accident,  were  in  an  insufficient  state.  This 
evidence  was  objected  to,  upon  the  form  of  the  declaration,  but 
admitted, — upon  a  reservation  of  the  point,  as  the  defendants  con- 
tended,— but  on  reading  the  report  it  did  not  appear  that  at  the 
close  of  the  plaintiff's  case  any  further  objection  was  made  that  the 
evidence  did  not  support  the  declaration,  or  that  any  leave  had  been 
given  to  move  for  a  nonsuit  upon  this  ground.  The  defendants 
further  contended,  that  by  the  214th  section  of  the  Act,  fourteen 
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days'  notice  of  action  ought  to  have  been   given.     The  learned      Palmbr 
Judge  overruled  the  objection,  but  gave  leave  to  move  to  enter  a    thb  grand 
nonsuit  on  this  point.     Two  questions  of  fact  were  left  to  the  jury ;  RAr^ATTco. 
1st,  whether  the  accident  was  occasioned  by  gross  negligence  of  the 
defendants ;  and  2ndly,  whether  the  above  ticket,  by  *which  the       [  •7o3  ] 
Company  sought  to  limit  their  responsibility,  ever  came  into  the 
possession  of  the  plaintiff's  son,  or  any  other  person  acting  for  the 
plaintiff.     The  jury  found  gross  negligence  in  the  defendants,  and 
that  no  ticket  had  been   given,  and  returned  a  verdict   for  the 
plaintiff,  with  1502.  damages. 

In  Michaelmas  Term,  HiU  obtained  a  rule  nisi  for  a  nonsuit, 
on  two  grounds ;  1st,  that  the  declaration  being  against  the 
defendants  as  carriers,  it  was  not  supported  by  evidence  which 
fixed  them  with  negligence  in  the  non-repair  of  fences,  in  their 
character  of  railway  proprietors;  and  2ndly,  that  fourteen  days' 
notice  in  writing  had  not  been  given  to  the  defendants  before 
bringing  this  action.  He  also  obtained  a  rule  for  a  new  trial  on 
the  ground  of  mis-direction  on  the  part  of  the  learned  Judge,  in 
leaving  it  to  the  jury  to  consider  whether  the  ticket  ever  came  into 
the  possession  of  the  plaintiff's  agent,  instead  of  leaving  to  them 
whether  it  was  not  read  over  or  its  contents  communicated  to  him. 

The  following  sections  of  this  Act  were  adverted  to  in  the 
argument : 

Section  154  enacts,  "  That  it  shall  be  lawful  for  the  Company  to 
demand,  receive,  and  recover,  to  and  for  the  use  and  benefit  of  the 
said  Company,  for  the  tonnage  of  all  articles,  matters,  and  things 
which  shall  be  carried  or  conveyed  upon  or  along  the  said  railway, 
or  any  part  thereof,  any  rates  or  tolls  not  exceeding  the  following, 
viz."  (setting  them  forth). 

Section  155  enacts,  "  That  it  shall  be  lawful  for  the  said  Company 
to  demand,  receive,  and  recover,  to  and  for  the  use  and  benefit  of 
the  said  Company,  for  and  in  respect  of  passengers,  beasts, 
cattle,  and  animals  conveyed  in  carriages  upon  the  said  railway, 
any  tolls  not  exceeding  the  following,  viz."  (setting  them  forth). 

Section  156  enacts,  **  That  it  shall  be  lawful  for  the  said  Com-        [  764  ] 
pany,  and  they  are  hereby  authorized,  (if  they  shall  think  proper) 
to  use  and  employ  locomotive  and  other  engines,  or  other  moving 
power,  and  in  carriages  and  waggons  drawn  or  propelled  thereby, 
to  carry  and  convey  upon  the  said  railway,  all  such  passengers, 
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cattle,  goods,  wares,  and  merchandise,  articles,  matters,  and  things 
as  shall  be  offered  to  them  for  that  purpose,  and  to  make  such 
reasonable  charges  for  such  carriage  and  conveyance  as  they  may 
from  time  to  time  determine  upon,  in  addition  to  the  several 
tonnages  and  tolls  hereinbefore  authorized  to  be  charged  and 
received ;  provided,  that  neither  the  said  Company,  nor  any  other 
person  or  persons  using  the  said  railway  as  carriers,  shall  ask, 
demand,  or  be  entitled  to  take  (both  for  tolls  and  carriage)  any 
greater  sums  than  the  following,  that  is  to  say,"  &c. 

Section  180  enacts,  **  That  the  said  Company  shall,  at  their  own 
expense,  so  soon  as  the  said  railway  shall  have  been  laid  out  and 
formed,  forthwith  make  and  erect,  and  from  time  to  time  maintain, 
such  and  so  many  convenient  gates  in,  upon,  or  adjoining  the  said 
railway,  and  such  and  so  many  bridges,  arches,  hollows,  culverts, 
fences,  ditches,  drains,  and  passages  over,  under,  or  by  the  side  of, 
or  leading  to  or  from  the  said  railway,  of  such  dimensions  and  in 
such  manner  as  two  or  more  justices  of  the  peace  for  the  counties 
of  Lancaster,  Chester,  Stafford,  or  Warwick,  within  their  respective 
jurisdictions,  shall,  upon  the  application  of  the  owner,  lessee,  or 
tenant  of  any  lands,  mines,  or  minerals,  judge  necessary  and 
appoint,  (in  case  there  shall  be  any  dispute  about  the  same),  for 
the  use  of  the  owners  and  occupiers  of  the  respective  lands,  mines, 
and  minerals  through  or  over  which  such  railway  shall  be  made, 
and  for  the  commodious  use  and  occupation  of  their  lands,  &c.,  on 
either  side  of  the  said  railway,  or  for  protecting  the  said  lands,  &c. 
from  trespass,  or  the  cattle,  or  other  property  of  the  owners  or 
occupiers  thereof,  from  *straying  or  escaping  thereout  by  reason 
of  such  railway,  or  any  matter  or  thing  to  be  done  in  pursuance  of 
this  Act ;  and  all  such  gates,  &c.,  so  to  be  made  as  aforesaid,  shall 
from  time  to  time  and  at  all  times  thereafter  be  maintained  in 
sufl&cient  repair  and  condition  by  the  said  Company,"  &c. 

Section  182  enacts,  *'  That  the  said  Company  shall  and  they  are 
hereby  required,  at  their  own  expense,  after  any  land  shall  have 
been  taken  for  the  use  of  the  said  railway  and  other  works,  to 
separate  the  same  and  to  keep  the  same  constantly  separated  from 
the  lands  adjoining  to  such  railway  and  other  works,  with  good 
and  sufl&cient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences, 
in  case  the  owners  of  such  land  adjoining  to  such  railway  or  other 
works,  or  any  of  them  respectively,  shall  at  any  time  desire  the 
same  to  be  fenced  off,  or  in  case  the  said  Company  shall  think 
proper  so  to  fence  off  the  same  (instead  of  erecting  gates  across  the 
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same),  and  shall  make  and  maintain  all  necessary  gates  and  stiles      Palheb 
in  all  such  fences  to  be  made  as  aforesaid."  The  gband 

Section  214  enacts,  "  That  no  action,  suit,  or  information,  nor  railwItCo. 
any  other  proceeding  of  what  nature  soever,  shall  be  brought, 
commenced,  or  prosecuted  against  any  person  for  any  thing  done  or 
omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution  of 
the  powers  and  the  authorities,  or  any  of  the  orders  made,  given, 
or  directed  in,  by,  or  under  this  Act,  unless  fourteen  days*  previous 
notice  in  writing  shall  be  given  by  the  party  or  parties  intending  to 
commence  and  prosecute  such  action,  suit,  or  other  proceeding,  to 
the  intended  defendant  or  defendants,  nor  unless  such  action,  &c., 
shall  be  brought  or  commenced  within  three  calendar  months  next 
after  the  fact  committed,  (or  in  case  there  shall  be  a  continuation 
of  damage,  then  within  three  calendar  months  next  after  the  doing 
or  committing  such  damage  shall  have  ceased),  nor  unless  such 
action,  &c.,  shall  be  laid  and  brought  in  the  *county  or  place  where  [  '756  ] 
the  matter  in  dispute  or  cause  of  action  shall  arise ;  and  the  defen- 
dant or  defendants  in  such  action,  &c.,  may  plead  the  general  issue, 
and  give  this  Act  and  the  special  matter  in  evidence,  at  any  trial  to 
be  bad  thereupon,  and  that  the  acts  were  done,  or  omitted  to  be 
done,  in  pursuance  of  or  by  the  authority  of  this  Act;  and  if 
it  shall  so  appear,  or  if  it  shall  appear  that  such  action,  &c., 
hath  been  brought  otherwise  than  as  hereinbefore  directed,  then 
and  in  every  such  case  the  jury  shall  find  for  the  defendant  or 
defendants." 

The  215th  section  provides,  '*  that  no  plaintiflF  shall  recover  in 
any  action  for  any  irregularity,  trespass,  or  other  wrongful  proceed- 
ing made  or  committed  in  the  execution  of  this  Act,  or  under  or 
by  virtue  of  any  power  or  authority  hereby  given,  if  tender  of 
sufficient  amends  shall  have  been  made  by  or  on  behalf  of  the 
party  or  parties  who  shall  have  committed  such  irregularity,  tres- 
pass, or  other  wrongful  proceeding,  before  such  action  brought;  " 
and  it  then  goes  on  further  to  provide,  in  case  no  such  tender  shall 
have  been  made,  that  it  shall  be  lawful  for  the  defendant,  by  leave  of 
the  Court,  at  any  time  before  issue  joined,  to  pay  money  into  Court. 

[After  argument :] 

Parke,  B.  :  [  766  ] 

The  Court  are  unanimously  of  opinion  that  this  rule  ought  to 
be  discharged.     The  rule  was  obtained  on  three  grounds :  the  first 
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Palmer      was,  that  the  Lord  Chief  Justice  had  misdirected  the  jury,  in  not 

The  Grand    leaving  to  them  this  question,  whether  the  ticket  alleged  to  have 

Junction     }yQQj^  delivered  to  the  plaintiff's  son  was  read  over  to  him  or  not, 
Bailway  Co.  ^ 

whereas  the  only  question  he  left  to  them  was,  whether  the  ticket 

was  delivered  to  him  or  not.     I  think  the  real  question  in  the  case 

has  been  substantially  left  to  the  jury ;  which  was,  whether  the 

ticket  was  produced  or  not.     See  what  the  facts  are  on  the  one 

side  and  on  the  other.     On  the  part  of  the  plaintiff  the  case  was, 

that  no  ticket  was  ever  delivered  to  the  son,  but  that  by  a  mistake, 

if  it  was  delivered,  it  was  delivered  to  somebody  else,  and  though 

at  the  termination  of  the  tunnel  the  usual  demand  was  made  of  the 

tickets,  yet  the  son  says  he  never  had  any  for  the  horses  ;  that  he 

never  was  asked  for  any,  or  delivered  any  up.     The  case  on  the 

other  side  is,   that  a  ticket  explaining  the  non-liability  of  the 

Company  for  horses,  was  delivered  to  and  received  back  again  from 

the  son  ;  and  the  Lord  Chief  Justice  left  it  to  the  jury  to  which 

set  of  witnesses  they  would  give  credit,  and  they  chose  to  believe 

[  «766  ]      the  witnesses  *of  the  plaintiff,  and  not  those  of  the  defendant.     The 

case,  as  to  the  reading  over  of  the  ticket,   rests  on  the  same 

evidence  as  the  delivering  of  it ;   and  if  that  was  disbelieved,  the 

defendants  failed  altogether  in  showing  any  limited  liability  on 

their  part.     This  disposes,  I  think,  of  the  first  objection.     The 

second  objection  is,  that  the  Lord  Chief  Justice  was  wrong  in 

ruling  that  no  notice  of  action  was  required.     That  turns  on  the 

question,  whether  this  is  a  case  in  which  notice  was  requisite  by 

the  214th  section  of  the  Act.     If  the  action  was  brought  against 

the  Railway  Company  for  the  omission  of  some  duty  imposed  upon 

them  by  the  Act,  this  notice  would  be  required.     If,  for  instance, 

it  was  founded  on  a  neglect  in  not  duly  fencing  the  railway,  on 

account  of  which  the  travelling  on  it  was  dangerous  to  those  passing 

along  it,  assuming  that  such  an  obligation  resulted  from  the  180th 

section,  or  from  the  general  provisions  of  the  Act,  that  case  would 

have  fallen  within  the  214th  section.      But  when  the  matter  is 

looked  at  and  explained,  it  appears  that  the  action  is  not  of  that 

nature,  but  the  defendants  are  sued  as  common  carriers,  who  have 

received  nine  horses  for  the  purpose  of  being  taken  to  their  journey's 

end,  which  they  have  not  so  delivered,  but  that  on  the  contrary  one 

has  been  killed,  and  three  severely  injured,  in  consequence  of  an 

accident  on   the   railroad :    the  action  is  brought  against  them, 

therefore,  in  then*  character  of  common  carriers  :  and  it  appears  to 

me  that  a  breach  of  their  duty  in  that  character  is  not  a  thing 
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omitted  to  be  done  in  pursuance  of  the  Act,  or  in  the  execution  of      Palmbb 
the  powers  or  authorities  given  by  it.     The  Act  does  not  compel   the  Grand 
them  to  be  common  carriers ;  it  only  enables  them  to  be  so,  so  far  r^^lwIy^co. 
as  they  shall  think  fit ;  and  when  they  have  elected  to  become  so, 
they  are  liable  in  that  character,  in   the  same  way  that  other 
common  carriers  are.     On  that  ground,  I  think  the  214th  section 
does  not  apply  to  this  case. 

Another  objection  is  then  taken,  that  the  declaration  is  not  [  767  ] 
properly  framed  to  meet  the  case  of  a  breach  of  duty  in  the  defen- 
dants, as  common  carriers,  in  not  safely  delivering  the  horses  at 
the  end  of  the  journey.  Perhaps  it  is  not ;  and  I  have  some  doubt 
whether  the  breach  in  this  case  is  such  as  to  let  in  proof  of  non- 
delivery arising  from  the  accident  which  happened,  and  for  which 
the  defendants  are  responsible,  as  insurers.  But  it  is  a  settled 
rule,  that  counsel  ought  to  take  such  an  objection  at  the  end  of  the 
plaintiff's  case,  to  the  form  of  the  declaration,  where  the  defect  is 
amendable,  which  in  this  case  I  think  it  is,  for  then  an  amend- 
ment might  be  made.  I  have  the  most  perfect  reliance  on  what 
Mr.  Hill  has  said,  as  to  his  ftnentioning  this  point  to  the  learned 
Judge;  but  it  is  clear  that  at  the  time  it  was  mentioned,  it  was 
stated,  not  as  an  objection  to  the  form  of  the  declaration,  but  as  an 
objection  to  the  receipt  of  evidence  as  to  the  defect  in  the  fences. 
I  am  satisfied,  knowing  the  accuracy  of  the  learned  Judge  who 
tried  the  cause,  that  it  never  was  taken  at  the  close  of  the  case  in 
the  correct  and  proper  form,  in  which  an  objection  to  the  declara- 
tion ought  to  be,  that  the  breach  of  the  duty,  as  stated  in  the 
declaration,  was  not  supported  by  the  evidence.  If  such  an  objec- 
tion had  been  made,  the  plaintiff  would  doubtless  have  been 
allowed  to  make  some  amendment  in  order  to  remove  it.  I  agree, 
as  has  been  argued  by  Mr,  Daniel,  that  if  in  this  case  the  defen- 
dants had  not  been  employed  as  common  carriers,  no  amendment 
would  have  saved  the  plaintiff  from  being  nonsuited;  for  if  he 
could  have  shown  that  a  duty  to  keep  and  repair  the  fences  generally 
was  cast  upon  the  Company  by  the  Act,  and  that  there  had  been 
negligence  on  their  part  in  that  respect,  he  could  not  have  succeeded, 
because  notice  of  action  would  have  been  necessary.  But  this  is 
simply  a  contract  to  carry  goods ;  which  the  Company  are  empowered 
to  do  by  the  156th  section,  *which  provides,  "  that  it  shall  be  lawful  [  ♦768  ] 
for  the  said  Company,  (if  they  shall  think  proper,  to  use  and  employ 
locomotive  and  other  engines,  or  other  moving  power,  and  in 
carriages  and  waggons  drawn  or  propelled  thereby,  to  carry  and 
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Palmer  convey  upon  the  said  railway  all  such  passengers,  cattle,  goods. 
The  Grand  wares  and  merchandize,  articles,  matters  and  things  as  shall  be 
Ra^lway^Co  ^^®^®^  *^  them  for  that  purpose : "  if  the  Company  choose  to 
carry,  and  do  not  take  care  to  accept  the  goods  with  a  limited 
responsibility,  of  which  we  are  to  assume  there  is  no  evidence  in 
the  present  case,  then  the  question  is,  whether  the  common  law 
duty  is  not  cast  upon  them  ;  and  I  am  of  opinion  that  it  is ;  and 
that  having  received  these  horses  to  carry  them  from  Liverpool 
to  Birmingham,  and  safely  deliver  them,  which  they  have  not 
done,  they  are  liable,  as  the  accident  did  not  arise  from  the  act 
of  God  or  the  Queen's  enemies,  which  are  the  exceptions  in 
favour  of  carriers.  On  these  grounds,  I  think  this  rule  ought 
to  be  discharged. 


Aldbbson,  B.,  and  Gubney,  B.,  concurred. 


Rule  discharged. 


1839. 

ExcKof 
Pleat, 

[769] 


COLCHESTER  v.  ROBEKTS. 

(4  Meeson  &  Welsby,  769—775 ;  S.  C.  8  L.  J.  (N.  S.)  Ex.  195.) 

To  a  declaration  in  trespass  qu,  d.  freg.,  the  defendant  pleaded  that  he 
and  the  former  occupiers  uf  a  house  and  land  had  for  twenty  ^  ears  used  and* 
enjoyed  as  of  right,  a  certain  way  on  foot  and  with  horses,  &c.,  from  and 
out  of  a  common  highway  towards,  into,  through,  and  over  the  plaintiffs  doee 
to  the  defendant's  house  and  lands,  and  back,  at  all  times  of  the  year  at  their 
free  will  and  pleasure.  The  replication  averred  that  the  defendant  &c.  used 
and  enjoyed  the  right  of  way  mentioned  in  the  plea,  but  that  they  did  so 
under  the  plaintiff's  leave  and  license.  At  the  trial,  it  appeared  that  the 
defendant  and  the  former  occupiers  of  his  house  and  land  had  an  admitted 
right  of  way  from  thence  over  the  locus  in  quo  to  the  highway,  and  across 
the  highway  to  a  close  called  Ruddocks,  and  that  for  the  last  twenty  years 
they  had  had  a  license  from  the  plaintiff  to  use,  whenever  they  pleased,  a 
way  from  the  defendant's  house  and  lands  over  the  Iocm  in  quo  to  the  high- 
way and  back,  when  they  had  not  any  intention  of  going  to  Ruddocks : 
Held,  that  the  replication  was  not  supported  by  this  evidence,  and  that  the 
plaintiff  was  bound  to  show  a  license  co-extensive  with  the  right  claimed  in 
the  plea,  and  admitted  by  the  replication. 

Tbespass  for  breaking  and  entering  a  certain  close  of  the  plaintiff 
called  ''  The  Euddocks,"  situate  &c.,  and  breaking  &c.  a  gate  then 
standing  and  being  in  the  said  close,  and  the  locks,  staples,  and 
hinges  with  which  the  same  was  fastened,  and  with  feet  in  walking, 
and  also  with  the  wheels  of  divers  carts,  waggons,  and  other 
carriages,  tearing  up  and  subverting  the  earth  and  soil  of  the  said 
close,  &c.  &c.,  and  then  hauling  over  the  said  close  large  quantities, 
to  wit,  100  tons  of  lime  and  100  tons  of  building  materials. 
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Pleas,  first,  not  guilty.     Secondly,  that  the  defendant,  long  before    colchestbb 
and  at  the  several  times  when,  &c.,  in  the  said  declaration  men-      Roberts. 
tioned,  was  the  lawful  occupier  of  a  messuage  and  divers  (to  wit) 
three  closes  of  land  with  the  appurtenances  respectively,  situate  in 
the  county  aforesaid,  and  near  to  the  said  close  of  the  plaintiff  in 
the  declaration  mentioned,  in  which  &c. :  and  the  defendant  further 
says,  that  he  the  defendant,  and  all  the  occupiers  for  the  time  being 
of  the  said  messuage  and  closes  of  the  defendant  have,  and  each  of 
them  hath  had,  used,  and  enjoyed  as  of  right,  and  have  and  each 
of  them  hath  been  accustomed  to  have,  use,  and  enjoy  as  of  right, 
for  and  during  the  full  period  of  twenty  years  next  before  the  com- 
mencement of  this  suit,  a  certain  way  for  himself  and  themselves, 
and  his  and  their  servants,  to  go,  pass,  and  repass  on  foot  and  with 
horses,  mares,  geldings,  carts,  waggons,  and  other  carriages,  from 
and  out  of  a  certain  common  highway  in  the  county  aforesaid, 
towards,  unto,  *into,  through,  over,  and  along  the  said  close  of      [  *770  ] 
the  plaintiff  in  the  declaration  mentioned,  and  in  which  &c.,  and 
from  and  out  of  the  same  towards,  unto,  and  into  the  said  messuage 
and  closes  of  the  defendant,  and  so  from  thence  back  again  towards, 
unto,  into,  through,  over,  and  along  the  said  close  of  the  plaintiff 
in  the  declaration  mentioned,  and  in  which,  &c.,  and  from  and  out 
of  the  same  towards,  unto,  and  into  the  said  common  highway,  at 
all  times  of  the  year,  at  the  free  will  and  pleasure  of  the  defendant 
and  the  said  other  occupiers  for  the  time  being  of  the  said  messuage 
and  closes  of  the  defendant,  as  to  the  said  messuages  and  closes  of 
the  defendant  belonging  and  appertaining :  wherefore  the  defen- 
dant, at  the  said  several  times  when,  &c.,  being  the  lawful  occupier 
of  his  said  messuage  and  closes,  and  having  occasion  to  use  the 
said  way,  went,  passed,  and  repassed  on  foot  and  with  his  horses, 
mares,  geldings,  carts,  waggons,  and  other  carriages  in  the  declara- 
tion mentioned,  the  said  carts,  waggons,  and  other  carriages  then 
being  loaded  with  the  stone,  lime,  and  building  materials  in  the 
declaration  mentioned,  in,  by,  through,  and  along  the  said  way 
from  the  said  comq^on  highway  towards,  unto,  into,  through,  over, 
and  along  the  said  close  of  the  plaintiff  in  the  declaration  men- 
tioned, and  in  which,  &c.,  towards,  into,  and  unto  the  said  messuage 
and  closes  of  the  defendant,  and  so  from  thence  back  again,  in,  by> 
through,  and  along  the  said  way,  towards,  unto,  and  into  the  said 
common  highway,  as  he  lawfully  might  for  the  cause  aforesaid: 
and  in  so  doing,  &c.,  (justifying  the  trespasses).     Thirdly,  leave 
and  license. 
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Colchester       The  replication  to  the  2nd  plea  was,  that  the  defendant,  and  all 
Roberts,     the  occupiers  for  the  time  being  of  the  said  messuages  and  closes 
of  the  defendant,  have  had,  used,  and  enjoyed  the  said  way  in  the 
2nd  plea  mentioned,  for  and  during  the  said  period  therein  also 
[  '^Ti  ]       mentioned,  by  the  leave,  *license,  and  permission  of  the  plaintiff, 
to  him  and  them  for  that  purpose  granted ;  which  was  denied  in 
terms  by  the  rejoinder. 
To  the  8rd  plea,  the  plaintiff  replied  de  injuria. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Gloucester,  it  appeared  that  the  defendant, 
and  the  preceding  occupiers  of  his  house  and  lands,  had  an  admitted 
right  of  way  from  thence  over  the  hcv^  in  qtu)  to  the  highway,  and 
across  the  highway  to  a  close  called  ''  Buddocks ;  "  and  that  for  the 
last  twenty  years  they  had  had  a  license  from  the  plaintiff  to  use, 
whenever  they  pleased,  a  way  from  the  defendant's  house  and  lands, 
when   they  had  not  any  intention  of  going  to  Buddocks.     The 
counsel  for  the  defendant  contended  that  the  second  issue  was 
not  supported   by  the  evidence,  and  that  the  plaintiff  ought  to 
have  new  assigned.     The  learned  Judge  directed  the  jury  to  find 
a  verdict  for  the  plaintiff  on  the  first  and  second  issues,  subject  to 
a  motion  to  this  Court  to  enter  a  verdict  for  the  defendant  on  the 
second  issue.     Ludloiv,  Serjt.,  in  Michaelmas  Term  last,  having 
obtained  a  rule  accordingly, 

Taifourd,  Serjt.,  and  W.  J,  Alexander,  in  Hilary  Term,  showed 
cause : 

The  question  is,  whether  this  was  a  right  of  way  for  all  purposes, 
and  whether  a  new  assignment  was  necessary.  The  defendant  by 
his  plea  says,  that,  for  all  purposes,  he  and  the  former  occupiers 
of  his  house  and  land  have  for  twenty  years  used  and  enjoyed,  as 
of  right,  the  way  in  question.  The  replication  admits  that,  but 
says  that  it  was  enjoyed  under  the  plaintiff's  parol  license. 

(Lord  Abinger,  C.  B.  :  It  would  have  been  more  clear,  if  you  had 
denied  the  right  pleaded.) 

No  new  assignment  was  necessary,  as  the  parties  are  agreed  as  to 
time,  place,  and  trespasses. 

[  •772  ]  (Aldbrson,  B.  :  Your  replication  puts  you  in  *the  same  situation 

as  their  plea  puts  them  in.     The  difficulty  is,  that  you  admit  all  the 
right  claimed,  and  say  that  you  gave  a  license  for  all;  whereas 
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your  license  was  only  for  the  difference  between  the  right  pleaded    Colohesteb 
and  that  proved.     The  question  is,  whether  they  are  distinct  rights      robrrts. 
of  way,  or  one  right  including  the  other.     If  they  are  distinct  rights, 
your  license  is  supported  ;  if  otherwise,  it  is  not.) 

The  defendant  should  have  pleaded  his  restricted  right. 

(Parke,  B.  :  No ;  the  question  arises  on  the  replication.  You 
undertake  to  show  a  license  as  general  as  they  have  pleaded  their 
right.) 

These  are  two  distinct  rights  of  way  ;  and  therefore  the  replication 
was  supported  by  the  evidence.  They  cited  Jackmn  v,  Stacey  {i), 
Cowling  v.  Iligginson  (2),  and  Simpson  v.  Lewthwaite  (3). 

(Parke,  B.  :  You  would  say,  that  if,  in  support  of  their  plea,  they 
proposed  to  give  evidence  of  the  limited  right,  you  would  object 
that  it  was  not  in  issue.  That  is  one  mode  of  testing  whether  they 
are  different  ways.) 

LudloWy  Serjt.,  and  Whateley,  contra  ; 

The  plaintiff,  by  his  replication,  has  admitted  that  the  defendant 
had  exercised  the  general  right  set  up  in  the  plea,  but  says  it  was 
under  his  license ;  then  he  is  bound  to  show  a  license  co-extensive 
with  the  enjoyment  alleged  in  the  plea,  and  he  failed  to  do  so. 
The  plaintiff  has  therefore  not  maintained  the  issue,  which  was 
clearly  upon  him.  He  has  admitted  that  the  defendant  had 
enjoyed  a  right  to  go  to  a  public  highway,  and  when  he  got  to 
the  highway,  he  had  a  right  to  go  where  he  pleased.  They  dis- 
tinguished this  case  from   Couiing  v.  Higgitison,  and  relied  upon 

Barnes  v.  Himt  (4).  ^  y 

Cur,  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by  [  773  ] 

Parke,  B.  : 

The  plea  to  a  declaration  in  trespass  qu,  cl.  /regit  in  this  case 
was,  that  the  defendant  and  the  occupiers  of  a  house  and  land  of 
the  defendant's  had  for  twenty  years  used  and  enjoyed,  as  of  right, 
a  certain  way  on  foot  and  with  horses,  &c.  from  and  out  of  a 
common  highway,  towards,  unto,  into,  through,  and  over  the 
plaintiff's  close,  to  the  defendant's  house  and  lands  and  back, 
at  all  times  of  the  year  at  their  free  will  and  pleasure.     To  this 

(1)  17  R.  E.  663  (Holt,  N.  P.  455).  (3)  37  R.  R.  413  (3  B.  &  Ad.  226). 

(2)  P.  555,  ante  (4  M,  &  W.  245).  (4)  11  East,  451. 
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Cou;hk8teb  there  is  a  replication  which,  in  e£fect,  admits  that  the  defendant 
BoBEKTO.  and  the  occupiers  of  his  hoase  and  lands,  had  for  twenty  years 
used  and  enjoyed  the  way  described  in  the  plea  as  of  right,  in  some 
sense,  but  avoids  the  plea,  by  stating  that  such  enjoyment  during 
that  period  was  by  the  plaintiff's  licence;  and  this  licence  was 
denied  by  the  rejoinder. 

On  the  trial,  it  appears  that  the  defendant,  and  the  preceding 
occupiers  of  his  house  and  lands,  had  an  admitted  right  of  way 
from  thence,  over  the  locus  in  quo  to  the  highway,  and  across  the 
highway  to  a  close  called''  Buddocks," and  that,  for  the  last  twenty 
years,  they  had  a  licence  from  the  plaintiff  to  use,  whenever  they 
pleased,  a  way  from  the  defendant's  house  and  lands  over  the  locus 
in  quo  to  the  highway  and  back,  when  they  had  not  any  intention 
of  going  to  Ruddocks :  and  the  point  to  be  decided,  which  was 
reserved  on  the  trial,  is,  whether  this  proof  supports  tie  replication ; 
^^  and  upon  consideration,  we  think  it  does  not. 

The  difficulty  of  this  case,  (and  it  is  one  of  considerable  nicety), 
arises  from  the  fact,  that  one  terminus  of  the  way  is  the  high  road. 
If  it  had  been  to  and  from  Black  Acre,  a  close  of  the  defendant's  in 
the  same  situation  as  the  highway,  the  case  would  have  been  plain : 
for  a  right  to  go,  not  to  or  from  that  close  as  a  terminus,  but  over  it 
[  •774  ]  to  or  *from  the  Buddocks  beyond,  would  have  been  a  different  right. 
One  proof  of  this  is,  that  if  the  right  of  way  to  Black  Acre  had  been 
pleaded,  it  would  have  been  a  good  replication  that  the  defendant 
went  to  or  came  from  Buddocks  beyond,  when  he  committed  the 
trespass,  for  that  would  not  be  an  exercise  of  the  same  right. 

A  licence,  therefore,  to  use  a  way  to  or  from  Black  Acre,  would 
not  have  included  a  permission  to  go  to  or  come  from  beyond  it:  and 
the  allegation  in  the  replication  that  his  right  of  way  to  the  close 
as  a  terminus  was  by  the  plaintiff's  licence,  would  have  been  proved. 
But  the  terminus  here  is  not  a  close,  but  a  highway,  and  whenever 
a  person  gets  to  the  highway,  he  has  a  right  to  go  on  to  any  place 
to  which  it  leads,  and  vice  versa.  A  right  of  way,  therefore,  to  or 
from  a  highway,  is  in  effect  a  right  to  go  to  it,  and  to  each  and 
every  place  beyond,  to  which  it  leads.  The  right  of  way  across  the 
highway  to  **  Buddocks  "  is  included  in  the  general  right  to  the 
highway,  and  from  thence  to  all  other  places.  If  we  apply  the 
same  test  to  this  case,  as  to  the  supposed  one  of  a  right  of  way  to 
a  close,  instead  of  a  highway,  we  shall  find  that  it  is  so ;  for  to  a 
plea,  stating  a  right  of  way  to  the  highway,  it  would  not  be  a  good 
replication  to  say  "  that  the  defendant  went  to  the  highway  and 
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thence  to  Buddocks ; "  it  would  not  be  an  exercise  of  a  different 
right,  but  of  a  part  of  the  same  general  right,  and  the  defendant 
would  not  be  a  trespasser  by  going  to  the  highway  for  the  purpose 
of  going  to  Buddocks,  any  more  than  he  would  be,  if  he  went  from 
the  highway  to  any  other  place.  And  if  a  right  alleged  in  similar 
terms  were  traversed,  the  traverse  would  include  the  right  of  going 
to  the  highway  and  thence  to  Buddocks. 

The  issue,  therefore,  which  the  plaintiff  undertakes  to  maintain 
in  this  case,  is,  that  the  defendant  enjoyed  the  right  to  go  to  or  from 
the  highway,  and  every  place  beyond  *to  which  it  leads,  to  which 
the  defendant  might  choose  to  go,  by  the  plaintiff's  licence,  but 
such  a  licence  was  not  proved.  For  the  proof  was  of  an  enjoyment 
by  licence  to  go  jbo  the  highway  and  thence  to  every  other  place 
except  Buddocks,  to  which  place  the  defendant  could  go  of  his  own 
right.  The  issue,  therefore,  was  not  proved,  and  if  the  verdict 
were  to  stand,  the  defendant  would  lose  his  admitted  present  limited 
right,  for  the  verdict  would  be  conclusive  evidence  that  he  enjoyed 
it  by  licence  only. 

The  case  is,  however,  very  fit  for  an  amendment  of  the  replication, 

on  payment  of  costs  of  the  trial ;  by  restricting  the  allegation  of 

the  licence  to  the  exercise  of  the  road  for  all  other  purposes  than  for 

going  to  Buddocks.  ^^  ,  ,.     , 

KtUe  accordtngly. 


Colchester 
Roberts. 


[*r76] 


BEYAN8  AND  Others  v.  NIX(1). 

(4  Meeson  &  Welsby,  775—794 ;  S.  C.  1  H.  &  H.  480 ;  8  L.  J.  (N.  S.)  Ex.  137.) 

T.,  a  com  mercliant  at  Longford,  who  had  been  in  the  habit  of  consign- 
ing cargoes  of  com  to  the  plaintiff,  as  his  factors  for  sale  at  Liyerpool,  and 
obtaining  from  them  acceptances  on  the  faith  of  such  consignments,  on  the 
31st  of  January,  obtained  from  the  masters  of  two  canal  boats  (No.  604  and 
No.  54),  receipts  signed  by  them  for  full  cargoes  of  oats  therein  stated  to  be 
shipped  on  board  the  boats,  deliverable  to  the  agent  of  T.  in  Dublin,  in  care 
for  and  to  be  shipped  to  the  plaintiffs  at  Liverpool.  At  that  time  boat  604 
was  loaded,  but  no  oats  were  then  actually  shipped  on  board  boat  54.  On 
the  2nd  Februaiy,  T.  inclosed  these  receipts  to  the  plaintiffs,  and  drew  a  bill 
on  them  against  the  value  of  the  cargoes,  which  the  plaintiffs  accepted  od 
the  7th  and  paid  when  due.  On  the  6th  February,  W.,  an  agent  of  the 
defendant,  who  was  T.'s  factor  for  sale  in  London,  arrived  at  Longford  and 
pressed  T.  for  security  for  previous  advances.  T.,  on  that  day;  gave  W.  an 
order  on  T.'s  agent  in  Dublin,  to  deliver  to  W.  the  cargoes  of  boats  604  and 
54,  on  their  arrival  there.  Boat  604  had  then  sailed  from  Longford,  but 
boat  54  was  only  partially  loaded.    The  loading  was  completed  on.the  9th, 


(1)  See  18  &  19  Vict.  c.  Ill,  and  the 
Sale  of  Goods  Act,  1893  (56  &  57  Vict. 
c.  71),  s.  18,  Rule  5  (2),  a  32  (1).    In  re 
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BttYANB  a^id  T.  then  transmitted  to  W.  in  Dublin  a  receipt  signed  by  the  master  of 

V,  the  boat,  (in  the  same  form  as  those  sent  to  the  plaintiffs),  making  the  cargo 

^^^'  deliverable  to  W.   W.  received  this  on  the  10th.   On  their  arrival  in  Dublin, 

W.  took  possession  of  both  cargoes  for  the  defendant. 

Held,  that  the  property  in  the  cargo  of  boat  604  vested  in  the  plaintififs, 
on  their  acceptance  of  the  bill,  and  that  they  were  entitled  to  maintain 
trover  for  it ;  but  that  they  could  not  maintain  trover  for  the  cargo  of  boat 
54,  since  none  of  it  was  on  board,  or  otherwise  specifically  appropriated  to 
the  plaintiffs,  when  the  receipt  for  that  boat  was  given  by  the  master. 

Quctrey  whether  a  document,  similar  in  form  to  a  bill  of  lading,  but  given 
by  the  master  of  a  boat  navigating  an  inland  canal,  has  the  effect  of  such 
an  instrument  in  transferring  the  property  in  the  goods. 

Trover  for  oats.     Pleas,  1st,  not  guilty;  2ndly,  that  the  plaintiffs 

were  not  possessed  as  of  their  own  property  of  the  goods  and 

[  •776  ]       chattels   in   the   declaration   raentioned ;    *on   which  issues  were 

joined.      At  the  trial  before  Williams,  J.  at   the  last  Liverpool 

Assizes,  the  following  appeared  to  be  the  facts  of  the  case. 

The  plaintiffs,  Messrs.  Bryans,  Herd  &  Co.,  are  factors  and  com- 
mission-merchants in  Liverpool ;  the  defendant  is  a  corn-factor  in 
London,  trading  under  the  firm  of  Foster  and  Nix.  A  person  of 
the  name  of  Miles  Tempany,  carrying  on  business  as  a  shipper  and 
exporter  of  corn  at  Longford,  in  Ireland,  under  the  firm  of  Gethins 
and  Tempany,  had  been  in  the  habit  of  consigning  grain  to  the 
plaintiffs  in  Liverpool,  as  his  factors  for  sale  on  commission,  and 
from  time  to  time  drawing  bills  of  exchange  upon  them  against 
such  consignments.  He  was  also  in  the  habit  of  making  similar 
consignments  to  the  defendant,  as  his  factor  for  sale  in  London, 
and  from  time  to  time  drawing  bills  on  him  in  the  same  manner. 
These  consignments  were  forwarded  from  Longford  in  boats  or 
barges  by  the  Eoyal  Canal  to  Dublin,  where,  on  their  arrival,  they 
were  unshipped  and  warehoused  by  John  Tempany,  the  brother  of 
Miles,  who  managed  the  business  of  Gethins  and  Tempany  there, 
and  superintended  the  purchasing,  receipt,  or  shipping  of  com  there 
on  account  of  the  firm  :  and  he  again  superintended  the  re-ship- 
ment of  them  for  their  place  of  destination  at  Liverpool  or  London, 
in  vessels  procured  by  the  firm  of  J.  and  T.  Delany,  who  were  the 
shipbrokers  and  agents  of  Miles  Tempany  at  Dublin. 

On  the  2nd  of  February,  1837,  Miles  Tempany,  intending  to 
consign  a  cargo  of  oats  to  the  plaintiffs,  wrote  them  the  following 
letter,  which  they  received  by  post  on  the  4th : 

"  Dear  Sir,  "  Longford,  2nd  Feb.,  1837. 

"  The  writer  has  been  confined  a  short  time  by  the  influenza,  but 
is  now  up  in  his  room,  and  expects  to  be  at  large  in  a  day  or  two. 
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These  oats,  with  the  exception  of  about  ten  tons,  are  very  fine,  and       Beyans 
will  give  you  satisfaction.     They  will  be  unloaded  in  Dublin  the         nix. 
end  of  *next  week.     We  have  valued  on  you  yesterday  for  730L       [  •tt?  ] 
against  these,  10«.  per  barrel,  which  you  will  please  honour.     We 
trust  they  will  net  a  good  deal  more.     (The  rest  of  the  letter  is 
immaterial.) 

"  Yours  truly, 

**  Gbthins  and  Tempany.'* 

Inclosed  in  this  letter  was  a  bill  of  exchange,  drawn  by  Tempany 
(in  the  name  of  Gethins  and  Tempany)  on  the  plaintiffs,  for  730Z., 
dated  1st  February,  payable  to  Tempany's  order  61  days  after  date ; 
and  also  three  bills  of  lading  (as  they  were  termed  on  the  part  of 
the  plaintiffs)  dated  Jan.  31st,  for  oats  purporting  to  be  laden  on 
board  three  boats  then  in  the  canal  harbour  at  Longford ;  one 
No.  604,  signed  by  Thomas  Murtagh,  for  480  barrels ;  another 
No.  54,  signed  by  Eichard  Clinch,  for  530  barrels ;  and  another 
No.  88,  signed  by  Patrick  Cox,  for  460  barrels.  The  following  is  a 
copy  of  one  of  these  documents  : 

**  Shipped  in  good  order  and  condition,  by  Gethins  and  Tempany 
[in  and  upon  the  good  ship  called  the]  (i)  boat  604,  whereof  is 
master  for  this  present  voyage  Thomas  Murtagh,  and  now  riding 
at  anchor  in  the  canal  harbour,  Longford,  and  bound  for  Dublin, 
480  barrels  of  oats,  marked  and  numbered  as  in  the  margin  (2),  and 
are  to  be  delivered  in  like  good  order  and  condition,  at  the  afore- 
said port  of  Dublin  (the  danger  of  the  seas,  fire,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  excepted)  unto  Messrs.  John  and 
Thomas  Delany,  in  care  for  and  to  be  shipped  Messrs.  Bryans, 
Herd  &  Co.,  Liverpool,  [or  to  assigns,  he  or  they  paying  freight  for 
the  said  goods]  (1)  with  primage  and  average  accustomed.  In  witness 
whereof,  the  master  or  purser  of  the  said  ship  hath  aflSrmed  to 
three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  *which  being  [  '^TS  ] 
accomplished,  the  other  two  to  stand  void.    Dated  in  Longford, 

31st  day  of  January,  1837. 

"  Thomas  Murtagh." 

That  of  No.  54  was  in  the  same  terms,  mutatis  mutandis.     It 

appeared  that  both  boats  were  hired,  and  the  boatmen  paid,  by 

Tempany. 

(1)  The  words  within  brackets  were  (2)  There  were  no  marks  or  num- 

struck   through  with  the  pen  in  the       bers  in  the  margin, 
original. 
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Bryans  On  receipt  of  this  letter,   the  plaintiffs  accepted  the  bill    of 

Nix.         exchange,  and  on  the  7th  February  returned  it  so  accepted  in  a 

letter  addressed  to  Messrs.  Gethins  and  Tempany,  12,  St.  John's 

Quay,  Dublin,  where  Miles  Tempany  had  a  store,  superintended  by 

his  brother  John  Terapany.     The  letter  was  received  there  by  John 

Tempany  on  the  8th  February,  and  by  him  forwarded  to  Miles 

Tempany,  who  received  it  at  Longford  on  the  9th.     The  bill  was 

paid  at  maturity  by  the  plaintiffs. 

It  appeared  also,  that  about  this  time  the  defendant  Nix  was 

pressing  Miles  Tempany  for  payment  of  a  balance  due  to  him ;  and 

on  the  3rd  February,  the  defendant  wrote  informing  him  that  he 

had  sent  over  a  Mr.  Walker,  "  empowered  to  take  such  steps  on  his 

(the  defendant's)  behalf  as  circumstances  might  render  necessary." 

On  the  6th  February,  Walker  arrived  in  Longford,  and  pressed 

Tempany  for  security.     At  that  time  boat  604  was  on  its  voyage 

for  Dublin,  having  the  480  barrels  on  board  :  boat  54  was  still  in 

the  canal  harbour  at  Longford,  partly  loaded,  the  loading  having 

begun  on  the  1st  February,  and  about  400  barrels  being  then  on 

board.     It   was  proved   also  that  for   some  days  before  the   1st 

February,  these  oats  had  been  put  apart  in  a  room,  where  they 

were  undergoing  the  process   of  kiln-drying.     Walker   prevailed 

upon  Miles  Tempany  to  give  him  the  following  written  order  on 

John  Tempany : 

"Longford,  6th  February,  1837. 

**  Please  deliver  up  and  place  at  the  disposal  of  Mr.  J.  W.  Walker 
[  •779  ]       the  above-mentioned  boats  of  oats,  together  *with  five  or  six  half- 
barrels  now  in  store  at  Dublin,  per  account  of  Messrs.  Foster  and 

Nix,  London. 

"  Miles  Tempany." 

The  boats  specified  were  252,  604,  54,  (stated  to  be  560  barrels) , 
88,  and  196.  Walker  proceeded  with  this  order  to  Dublin,  and 
there  obtained  from  John  Tempany  the  following  written  under- 
taking : 

"  I  hereby  engage  to  deliver  up,  and  place  at  your  disposal,  the 
first  five  boats  of  oats  that  may  arrive  from  Longford,  say  about 
2,300  barrels,  together  with  what  Longford  oats  now  in  store,  say 
from  2  to  300  barrels,  and  to  have  the  same  re- shipped  for  account 
of  Messrs.  Foster  and  Nix,  London. 

**  Dublin,  8th  February,  1837. 
**  John  Tempany." 

**ToMr.  J.  W.  Walker." 
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The  loading  of  boat  54  was  completed  on  the  9th  February,  550  Bryakb 
barrels  of  oats  being  put  on  board,  and  Miles  Tempany  induced  kix. 
Clinch,  the  master,  to  sign  another  bill  of  lading  for  the  cargo,  in 
the  same  terms  as  the  former,  except  that  it  was  made  deliverable 
to  Foster  and  Nix  instead  of  to  the  plaintiffs.  This  was  transmitted 
to  Walker  in  Dublin,  and  received  by  him  there  on  the  10th.  Not- 
withstanding John  Tempany's  undertaking,  however,  the  oats  were 
not  delivered  to  Walker  on  their  arrival  in  Dublin,  but  were  dis- 
charged out  of  the  canal  boats  on  board  a  vessel  called  the  Minei-vay 
then  lying  in  the  port  of  Dublin,  which  Messrs.  Delany  &  Co.,  ship- 
brokers,  had,  by  the  directions  of  John  Tempany,  chartered  for 
London  on  the  account  of  Gethins  and  Tempany,  in  whose  names 
receipts  for  them  were  signed  by  the  mate.  Walker  (who  had 
previously  obtained  from  John  Tempany  the  key  of  the  store)  there- 
upon instituted  a  replevin  suit  in  the  Court  of  Queen's  Bench  in 
Ireland  against  the  master  *of  the  Minerva^  in  consequence  of  [  ♦780  ] 
which  the  oats  were  relanded,  and  ultimately  delivered  to  Walker 
for  the  defendant.  The  cargoes  of  boats  604  and  54  having  been 
demanded  by  the  plaintiffs  from  the  defendant,  and  refused,  this 
action  was  brought  to  recover  the  value  of  them. 

It  was  contended  for  the  defendant,  at  the  trial,  first,  that  the 
(so-called)  bills  of  lading,  under  which  the  plaintiffs  claimed  the 
property  in  the  cargoes,  were  in  truth  nothing  more  than  boat- 
receipts,  having  no  greater  legal  operation  than  the  receipts  given 
by  any  other  inland  carrier,  and  therefore  could  not  have  the  effect 
of  transferring  the  property  in  the  goods :  and  that  no  contract 
was  proved  by  which  the  plaintiffs  acquired  any  property  in  the 
oats  prior  to  the  title  given  to  the  defendant  by  Tempany's  order 
of  the  6th  February ;  that  the  plaintiffs,  being  mere  factors,  could 
only  have  a  lien,  arising  on  the  actual  receipt  of  the  goods ;  that 
at  all  events  this  was  the  case  as  to  boat  54,  the  cargo  of  which 
was  not  loaded  at  the  time  when  the  bill  of  lading  transmitted  to 
the  plaintiffs  was  signed,  and  the  bill  of  exchange  drawn.  The 
learned  Judge  thought  the  documents  in  question  were  equivalent 
in  their  legal  operation  to  ordinary  bills  of  lading,  and  that  the 
plaintiffs  were  entitled  to  recover ;  but  he  also  directed  the  attention 
of  the  jury  to  the  circumstance,  that  the  loading  of  boat  54  was 
not  completed  when  the  receipt  for  that  cargo  was  signed  by  the 
master,  and  asked  them  to  consider,  whether,  although  the  loading 
was  not  complete,  the  oats  to  be  put  on  board  were  designated  and 
appropriated  to  the  plaintiffs ;  as,  if  they  were,  he  was  of  opinion 
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Bbyans      that  they  were  entitled  to  recover  the  full  value  of  that  cargo  also. 
Nix.         The  jury  found  a  verdict  for  the  plaintiffs,  damages  665Z.  10«., 

stating  their  opinion,  that  at  the  time  the  receipts  were  given,  the 

cargo  for  boat  54  was  specially  designated,  although  the  loading 

was  not  complete.     Leave  was  thereupon  given  to  the  defendant  to 
[  ♦rsi  ]       move  to  reduce  the  damages  by  the  sum  ♦of  844Z.  10«.,  the  value  of 

the  oats  shipped  on  board  boat  54. 

In  Michaelmas  Term,  Kelly  accordingly  obtained  a  rule  nisi  to 

reduce  the  damages  accordingly,  or  for  a  new  trial,  citing  Kirdoch  v. 

Craig  (i),  Nichols  v.  Clent  (2),  and  Bruce  v.  Wait  (3).     During  the 

present  sittings — 

CressweU  and  Tomlinson  showed  cause  : 

The  only  question  in  this  case  is,  whether  Miles  Tempany  had 
given  to  the  plaintiffs  a  valid  lien  upon  both  or  either  of  the  two 
boat-loads  of  oats  in  dispute,  before  they  were  transferred  to  the 
defendant.  And  it  is  submitted,  that  the  documents  transmitted 
by  Tempany  to  the  plaintiffs,  with  the  letter  of  the  2nd  February, 
whether  they  be  properly  bills  of  lading,  or  merely  (as  they  were 
designated  by  the  defendant  at  the  trial)  boat-receipts,  vested  the 
property  in  the  plaintiffs. 

First,  these  were  bills  of  lading,  and  if  so,  being  transmitted  for 
a  valuable  consideration,  they  operated  to  change  the  property 
immediately  on  the  shipment  of  the  goods;  and  it  makes  no 
difference  that  the  plaintiffs  are  factors,  and  not  vendees  : 
Haille  v.  Smith  (4),  Patten  v.  Thompson  (6).  There  is  no  precise 
legal  definition  of  a  bill  of  lading :  it  is  only  the  symbol  of  the 
property  in  goods  existing  at  some  distant  place,  which  are  to  come 
on  board  ship  to  the  consignee.  And  it  can  make  no  difference 
whether  they  are  to  come  by  sea,  or  by  inland  navigation :  nor 
can  the  nature  of  the  vessel,  its  size,  build,  or  rigging,  make  any 
difference ;  many  smaller  vessels  than  canal  boats,  pass  over  sea  ; 
e.g.,  the  Madeira  and  Portugal  fr uit- vessels :  so,  a  Humber  keel  is 
without  sails  or  rigging.  When  the  party  has  possession  of  that 
which  is  the  symbol  of  and  represents  tha  property  in  the  goods,  it 
[  •782  ]  *confers  on  him  a  valid  lien  ;  and  it  is  not  necessary  for  this  pur- 
pose that  he  should  be  the  purchaser.  Thus,  the  transfer  of  a 
dock- warrant  is  a  constructive  delivery  of  the  goods :  Zwinger  v. 

(1)  1  E.  E.  664  (3  T.  E.  119,  783).  (4)  1  Bos.  &  P.  563. 

(2)  3  Price,  547.  (5)  17  E.  E.  350  (5  M.  &  S.  350\ 

(3)  3M:.  &W.  15. 
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Samudu  (i).  Again,  can  it  make  any  difference  in  the  case  that  the  Bbtans 
corn  is  transshipped  at  Dublin,  and  sent  forward  by  another  ship  nix. 
to  England  ?  That  is  a  state  of  circumstances  foreseen  and 
provided  for  at  the  commencement  of  the  voyage.  A  good  bill 
of  lading  might  surely  be  made  for  a  cargo  consigned  from  Dublin 
to  an  inland  town  in  England,  as  Birmingham :  or  to  be  delivered 
to  an  agent  in  Liverpool,  and  thence  forwarded  to  Birmingham. 
Suppose  a  shipment  of  goods  from  Canada,  through  England,  to 
New  South  Wales :  could  the  transshipment  here  affect  the  opera- 
tion of  the  bill  of  lading  ?  It  would  be  just  as  much  a  symbol  of 
the  property,  whether  the  goods  were  to  remain  in  England,  or  to 
be  carried  forward  in  pursuance  of  the  original  intention  of  the 
shipper.  If  a  document  such  as  this  would  be  a  bill  of  lading  for 
a  voyage  from  Longford  to  Liverpool,  why  not  for  that  part  of  the 
voyage  from  Longford  to  Dublin? — it  is  no  necessary  quality  of 
a  bill  of  lading  that  it  must  represent  the  cargo  throughout  the 
whole  voyage.  It  was  clearly  proved  that'  the  course  of  business 
was  for  the  factors  to  make  advances  on  the  faith  of  these 
documents :  they  were  therefore  considered  as  the  indicia  or 
representatives  of  the  goods  themselves,  and  credit  was  given  to 
them  as  such.  That  is  the  true  characteristic  of  a  bill  of  lading. 
But  secondly,  taken  as  boat-receipts  or  invoices  only,  the  effect 
of  the  transfer  of  these  documents  was  to  give  the  plaintiffs  a  lien  : 
and  for  this  purpose  also,  it  is  the  same  whether  the  parties  are 
vendees,  or  factors  who  have  accepted  against  the  goods ;  the 
latter  equa  ly  purchase  a  right  to  hold  the  goods.  In  Mason  v. 
LickbaiTow{2),  *Lord  Loughborough  says,  "a  destination  of  the  [ 'Tsm  ] 
goods  by  the  vendor  to  the  vendee,  the  marking  them,  or  making 
them  up  to  be  delivered,  or  removing  them  for  the  purpose  of 
being  delivered,  may  all  entitle  the  vendee  to  act  as  owner  against 
a  third  person,  into  whose  hands  they  have  come."  Suppose  the 
vendor  wrote  to  say  he  had  put  aside  for  A.  goods  in  a  particular 
room,  and  would  keep  them  for  him,  if  he  would  accept  a  bill 
against  them,  and  on  that  representation  he  did  so  :  the  vendor 
could  not  afterwards  dispose  of  them  to  defeat  A.*s  right.  In 
Craven  v.  Ryder  (3),  it  was  held  that  the  holder  of  a  lighter- 
man's receipt  retains  a  control  over  the  goods,  at  least  until  he 
has  exchanged  it  for  the  bill  of  lading.     In  Patten  v.  Tliompson  (4), 

(1)  18  R.  R.  476  (1  Taunt.  265;    1  (3)  16  R.  R.  644  (6  Taunt.  433). 
Moore,  12).  (4)  17  R.  R.  350  (5  M.  &  S.  350). 

(2)  See  1  R.  R.  425  (1  H.  Bl.  363). 
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Bryans  Lord  Ellenborough  says,  ''  If  it  is  to  be  taken  that  the  cargo  was 
^I'x.  consigned  to  the  Liverpool  house  (who  were  the  vendee's  factors 
for  sale),  as  a  security  for  advances  made  by  them,  this  may  afiford 
a  ground  for  their  claim  to  detain  the  same  until  such  time  as 
they  are  indemnified  against  these  advances,  or  the  responsibility . 
they  have  contracted  in  respect  of  the  cargo."  ....  And  again, 
"  If  there  had  been  any  specific  pledge  of  this  cargo  in  the  course 
of  the  transaction,  if  bills  had  been  accepted  by  the  Liverpool 
house  on  the  credit  of  this  particular  consignment,  or  if  it  had  been 
so  stipulated,  that  would  have  been  a  different  case."  That  is  the 
present  case.  In  Abbott  on  Shipping,  p.  214,  it  is  said :  **  The 
master  must  make  out  his  bill  of  lading  according  to  the  directions 
of  the  shipper  of  the  goods,  or  the  holder  of  the  receipt  given  on 
the  shipment,  for  the  shipper  has  a  right  to  name  the  consignee  to 
be  mentioned  in  the  bill  of  lading,  even  although  it  may  not  be 
expressed  in  the  receipt  that  the  goods  are  shipped  for  his  account, 
this  being  tacitly  understood."  That  must  mean  that  the  receipt 
is  the  evidence  of  title.  In  HoU  v.  Griffin  (i),  it  *was  held  that  the 
transfer  of  a  wharfinger's  receipt  operated  as  a  transfer  of  the 
property :  and  Tindal,  Ch.  J.,  said,  "  it  had  been  the  practice  to 
consider  money  advanced  on  a  wharfinger's  receipt  in  the  same 
light  as  advanced  on  an  actual  delivery  of  goods."  A  wharfinger's 
receipt  can  have  no  greater  legal  efficacy  than  the  receipt  of  the 
master  of  a  canal  boat :  in  each  case  it  is  the  symbol  of  property 
by  the  usage  of  trade;  the  evidence  of  an  undertaking  that  he 
holds  the  goods  for  a  particular  party,  and  will  deliver  them  to 
him.  In  the  present  case,  there  was  abundant  evidence  of  a 
contract  to  appropriate  the  goods  to  the  plaintiffs  on  their  accept- 
ance of  the  bills  and  of  a  performance  of  that  contract  before  the 
transfer  of  any  title  to  the  defendant.  It  appeared  that  both  the 
plaintiffs,  and  Foster  and  Nix  also,  had  long  been  in  the  habit  of 
accepting  largely  on  the  faith  of  such  documents  :  and  Walker,  the 
defendant's  agent,  had  full  notice  that  the  oats  were  put  on  board 
the  two  boats  for  the  plaintiffs  and  that  they  had  accepted  against 
theml 

(Parke,  B.  :  In  order  to  pass  the  property,  the  specific  chattels 
must  be  ascertained  which  are  to  pass.  Now  here  the  oats  loaded 
on  board  the  boat  No.  54,  at  the  time  when  the  receipts  were 
transmitted,  were  still  in  Tempany's  premises,  and  he  might  have 

(1)  38  R.  R.  417  (10  Bing.  246;  3  Moore  &  Scott,  732). 


VOL,  LI.]  1889.    EX.     4  MEE.  &  W.  784—785.  827 

performed  his  contract  with  the  plaintiffs  by  supplying  any  other       Bryaks 
oats  of  the  same  quality  and  amount.     Your  argument  must  go  to         nix. 
the  extent  that  Tempany  would  have  been  liable  in  trover  if  he  had 
substituted  others  for  them.) 

The  cargo  was  actually  provided  and  prepared  for  the  shipment, 
although  not  all  on  board ;  and  the  jury  have  found  that  the 
particular  oats  were  specially  designated  as  the  cargo  for  boat  54. 
This  document  was  therefore  evidence  of  a  contract  that  those 
particular  oats  should  be  held  by  the  plaintiffs  on  acceptance  of  the 
bill,  and  the  shipper  could  not,  under  such  circumstances,  give  them 
a  different  direction. 

(Parke,  B.  :  This  is  a  written  contract,  applying  to  goods 
**  shipped  :  "  you  are  *substituting  a  different  contract.)  [  •785  ] 

They  were  specifically  set  apart  and  identified,  and  so  fully  appro- 
priated to  the  plaintiffs. 

(Parke,  B.  :  The  letter  contains  an  untrue  representation  that  the 
goods  are  then  on  board,  and  those  goods  he,  Tempany,  engages 
to  assign  to  the  plaintiffs  as  mortgagees  on  their  acceptance. 

Aldersok,  B.  :  The  goods  he  describes  in  his  letter  are,  in 
truth,  non-existing  goods.) 

But  it  may  be  questioned  whether  Tempany,  or  any  person 
claiming  under  him  by  a  subsequent  title,  is  not  estopped  to  say 
that  the  property  did  not  pass  to  the  plaintiffs.  Where  a  party 
grants  a  lease  of  land  which  does  not  then  belong  to  him,  but  of 
which  he  afterwards  becomes  the  owner,  and  then  demises  to 
another,  the  first  lease  will  operate  against  both  the  owner  and 
the  second  lessee  by  estoppel,  and  ejectment  may  be  brought  upon 
it.  So  here,  the  same  goods  being  afterwards  loaded,  and  the 
plaintiffs  having  accepted  according  to  the  contract,  the  shipper 
was  estopped  afterwards  to  take  advantage  of  his  own  wrong,  and 
confer  a  better  title  on  another  party.  The  master,  by  putting  his 
name  to  the  receipt  for  boat  54,  acknowledged  that  he  had  a  cargo 
deUverable  to  the  plaintiffs,  which  although  it  was  not  then  on 
board,  yet  as  soon  as  he  received  one  exactly  corresponding  with 
the  receipt,  was  held  by  him  for  the  plaintiffs,  who  would  have  had 
a  right  to  take  possession  of  it  by  themselves  or  their  agent,  and 
the  master  would  have  been  estopped  to  say  he  had  not  signed  the 
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Bryanb       receipt.     Rawly ns's  case  (i),  Helps  v.  Hereford  (2),  T>oe  d.  Christtfias 

Nix.         v.  Oliver  {b),  are  authorities  to  support  the  analogy  contended  for. 

The  defendant  can  have  no  better  title  than  that  which  the  shipper 

and  the  master  could  give  him ;  and  that  is  posterior  in  date  to  the 

title  of  the  plaintiffs,  which,  at  the  latest,  was  perfected  by  estoppel 

[  ♦786  ]  on  the  8th  of  February,  *when  the  full  cargo  was  put  on  board ; 
whereas  the  defendant's  bill  of  lading  was  not  signed  till  the  9th ; 
or,  if  it  be  considered  as  evidence  of  a  contract,  was  not  accepted 
by  him  until  the  10th  or  11th.  And  if  he  relies  on  the  letter 
from  Miles  to  John  Tempany  of  the  6th  of  February,  or  the 
undertaking  by  John  Tempany  on  the  8th,  he  is  in  no  better 
position;  for  the  latter  had  no  operation  in  prcesenti, — it  could 
have  no  effect  until  the  completion  of  the  voyage  at  Dublin;  nor 
was  the  letter  addressed  to  the  party  having  at  the  time  possession 
of  the  goods. 

Kelly y  Alexander^  and  Martin,  contra  : 

The  transactions  between  Miles  Tempany  and  the  plaintiffs,  at 
Longford,  amounted  to  a  contract  only,  and  no  property  in  the 
goods  passed  thereby  to  the  plaintiffs.  Their  only  remedy,  there- 
fore, is  for  a  breach  of  that  contract,  and  they  have  acquired  no 
such  rights  in  the  specific  goods  as  to  enable  ihem  to  maintain 
trover. 

First,  these  documents  are  not  bills  of  lading,  or  documents 
equivalent  to  them,  and  have  none  of  their  incidents  or  conse- 
quences. It  is  of  the  greatest  importance  that  a  bill  of  lading, 
which  is  made  the  instrument  of  transfer  of  the  property  itself,  and 
which  has  acquired  a  known  character  in  the  law  merchant  in  all 
countries,  should  be  distinctly  understood  and  defined,  and  its 
powers  confined  to  documents  which  are  clearly  of  that  nature  and 
character.  The  term  was  never,  until  now,  applied  except  to  the 
well  known  mercantile  instrument,  signed  by  the  master  of  a  vessel 
passing  along  the  high  seas,  or  along  some  estuary  or  navigable 
river  between  port  and  port.  This  instrument  is  false  in  every 
particular  which  gives  it  the  form  or  appearance  of  a  bill  of  lading. 
The  goods  are  not  shipped,  but  put  on  board  a  common  canal  boat ; 
there  is  no  voyage,  properly  so  called  ;  the  vessel  is  not  riding  at 
anchor ;  there  are  no  marks  or  numbers,  and  the  terms  freight, 

(1)  4  Co.  Rep.  52.  (3)  34  R.  R.  358  (10  B.  &  C.  181 ;  5 

(2)  20  R.  R.  416  (2  B.  &  Aid.  242).        Man.  &  Ry.  202). 
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primage,  and  average,  are  wholly  inapplicable.  It  is  a  mere  Bbtans 
receipt  *by  a  boat-carrier  for  goods  to  be  carried  from  Longford  ki'x. 
by  canal  to  Dublin,  and  there  to  be  delivered  to  any  agent  of  t  *''^^  ] 
Tempany.  There  is  in  fact  no  difference  between  this  case  and 
that  of  a  parcel  of  goods  sent  from  London  by  waggon  or  by  the 
railway  to  York,  and  a  receipt  taken  from  the  carrier.  Could  not 
the  sender  countermand  their  direction  if  he  chose?  If  a  carrier's 
receipt  is  to  be  held  equivalent  to  a  bill  of  lading,  the  effect  will  be, 
that  the  owner  cannot,  if  he  make  a  mistake,  take  the  goods  out 
again.  It  is  said  this  is  a  bill  of  lading,  the  effect  of  which 
was  to  terminate  at  Liverpool,  not  at  Dublin.  If  that  be  so,  the 
real  bills  of  lading  from  Dublin  to  Liverpool  will  be  deprived  of 
operation  or  validity  by  these,  which  are  mere  fictitious  instruments. 
A  bill  of  lading  covering  the  whole  voyage  would  never  be  signed, 
except  where  the  goods  were  to  go  through  in  the  same  vessel. 
Holl  V.  Gnffin,  which  is  the  only  case  cited  in  which  there  was  any 
thing  at  all  analogous  to  a  carrier's  receipt,  is  clearly  distinguish- 
able ;  there  the  defendant,  on  sight  of  the  wharfinger'?  receipt,  and 
before  the  goods  arrived,  promised  to  deliver  them  to  the  plaintiff 
on  their  arrival,  and  it  was  held  that  the  plaintiff  might  maintain 
trover  against  him,  on  his  refusal  to  deliver  them  after  their  arrival. 
That  was  the  case  of  a  transfer  of  property  notified  to  the  defendant,  , 
and  assented  to  by  him.  The  present  more  resembles  the  cases 
where  money  has  been  transmitted  to  bankers  for  a  certain  person, 
to  whom  they  are  not  liable  until  they  have  assented  to  hold  for 
him  :   Williams  v.  Everett  (l). 

But  secondly,  assuming  that  such  instruments  as  these  could  be 
effective  to  pass  the  ijroperty  as  between  vendor  and  vendee,  they 
will  not  do  so  in  this  case,  which  is  between  principal  and  factor ; 
the  plaintiffs  being  factors  merely,  all  that  they  can  acquire  is  a 
lien,  which  must  be  coupled  with  possession :  Kinloch  v.  Craig  (2). 
In  Haille  v.  Sjiiith,  there  was  a  regular  bill  of  lading,  duly  indorsed 
*to  the  defendant ;  nor  was  that  a  case  of  principal  and  factor ;  [  *788  ] 
there  was  an  agreement  for  a  valuable  consideration  that  the 
transferees  should  hold  the  goods  as  trustees  for  third  parties;  they 
were  not  pawnees  but  bargainees.  In  Patten  v.  Thompson,  Lord 
Ellbnborough  says,  referring  to  Haille  v.  Smith,  **  ^hat  was  a 
specific  pledge  of  the  cargo  by  indorsement  and  delivery  of  the  bill 
of  lading,  upon  an  agreement  between  the  parties  that  the  cargo 
should  be  held  as  a  collateral  security."     The  case  of  Patten  v. 

(1)  13  R  R.  316  (14  East,  582).  (2)  1  E.  B.  664  (3  T.  E,  119,  783). 
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Bbyans      Thompson  proceeded  expressly  on   the  ground,  that  as   between 
nVx.        principal  and  factor,  the  factor  has  no  lien  until  possession. 

(Pabke,  B.,  referred  to  Anderson  v.  Clark  (i).) 

There  it  appeared  that  the  shipper  of  the  goods  had  acted  as  the 
agent  of  the  consignee. 

(Pabke,  B.  :  I  was  engaged  in  that  cause,  and  I  know  that  the 
ground  5f  the  decision  was  the  existence  of  an  agreement  between 
the  parties,  as  proved  by  the  correspondence,  that  the  goods  should 
vest  in  the  factor  as  a  security  for  antecedent  advances.) 

The  judgment  of  the  Court  is  very  shortly  reported,  and  it  appears 

to  be  inconsistent  with  Berkley  v.  Wailing  (2).     There  is  no  other 

case  in  which  a  contract  of  this,  description  has  been  held  to  vest 

the  property,  unless  there  has  been  also  a  regular  bill  of  lading. 

The  boat-owner  is  in  no  respect  the  agent  of  the  plaintiff,  but  only 

of  Tempany,  who  hires  and  pays  him. 

Lastly,  with  regard  to  the  boat  No.  54,  the  plaintiffs  have  clearly 

no  title  to  that  cargo.     When  the  boat-receipt  for  it  was  signed,  the 

cargo  was  in  the  warehouse  of  the  consignor  :  and  it  is  impossible 

to  say  that  there  was  a  transfer  of  property  in  those  specific  oats, 

merely  by  means  of  the  false  representation  in  Tempany's  letter. 

There  was  a  mere  intention  to  put  the  oats  on  board,  to  be  sent  to 

[  *789  ]       the  plaintiffs,  but  that  intention  was  altered ;  *and  the  master  never 

did  receive  them  to  be  shipped  for  the  plaintiffs,  but  received  them 

for  the  defendants.  ^ 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  delivered  on  the  last  day  of  the 
sittings  by — 

Parke,  B.  : 

The  question  in  this  case  is,  whether  the  property  in  the  oats  on 
board  two  boats.  No.  604,  and  No.  54,  or  either  of  them,  was  vested 
in  the  plaintiffs  at  the  time  the  defendants  took  possession  of  those 
oats.  We  think  that  the  property  in  the  former  was  in  the  plaintiffs, 
in  the  latter  not. 

The  facts  of  the  case,  necessary  to  its  determination,  may  be  very 
shortly  stated.     Miles  Tempany,  a  corn-merchant  at  Longford,  who 

(1)  27  R.  R.  544  (2  Bing.  20).  (2)  45  R.  R.  660  (7  Ad.  &  El.  29; 

2  Nev.  &  P.  178). 
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employed  the  plaintiffs  as  his  factors  at  Liverpool,  shipped  on  board  Bbtans 
the  boat,  No.  604,  a  full  cargo  of  oats,  and  took  a  bill  of  lading  or  kix. 
boat-receipt  for  them,  signed  by  the  master,  bearing  date  the  31st  of 
January,  1837,  whereby  he  acknowledged  the  receipt  of  the  oats  on 
board,  deliverable  in  Dublin  to  John  and  T.  Delany,  in  care  for 
and  to  be  shipped  to  the  plaintiffs  in  Liverpool.  On  the  same  day, 
he  procured  from  the  master  of  another  boat.  No.  54,  a  like  bill  of 
lading  or  receipt,  for  530  barrels,  but  no  oats  were  then  on  board 
that  boat,  although  a  cargo  was  prepared  for  that  purpose.  On  the 
2nd  of  February,  Tempany  wrote  to  the  plaintiffs  a  letter  inclosing 
both  those  instruments,  and  stating  that  he  had  valued  on  the 
plaintiffs  for  7302.  against  those  oats.  On  the  7th,  the  plaintiffs 
received  this  letter,  and  accepted  the  bill  of  exchange,  and  returned 
it  to  Tempany,  who  received  it  on  the  9th. 

In  the  mean  time,  the  defendant,  who  was  a  creditor  of  Tempany 
to  a  considerable  amount,  sent  over  Mr.  Walker,  an  agent,  to  Long- 
ford. Walker  arrived  on  the  6th,  and  pressed  him  for  security. 
Tempany  consented  *on  that  day  to  give  him  an  order,  addressed  [  •790  ] 
to  Tempany's  brother,  his  agent  in  Dublin,  desiring  him  to  deliver 
to  Walker,  for  the  defendant,  the  cargo  of  boat  604,  which  had  then 
sailed  for  Dublin,  and  four  other  cargoes,  including  that  of  boat  54 
(which  was  stated  to  be  560  barrels),  and  also  all  that  was  in 
Tempany's  store  in  Dublin.  The  boat  54  wag  then  partially  loaded, 
and  Tempany  promised  to  send  the  boat-receipt  for  it  to  Walker. 
The  loading  was  completed  on  the  9th,  the  boat-receipt  or  bill  of 
lading,  for  550  barrels,  which  were  on  board,  signed  by  the  master 
and  transmitted  to  Walker,  to  whom  the  cargo  was  made  deliverable, 
and  he  received  it  the  next  day.  The  boats  were  both  hired  by 
Tempany,  and  the  men  paid  by  him.  Walker,  on  the  8th,  procured 
an  agreement  from  J.  Tempany,  in  Dublin,  to  hold  the  oats  for  him, 
when  they  arrived  :  and  he  afterwards  got  possession  of  the  whole 
by  legal  process. 

It  was  contended,  that,  under  these  circumstances,  the  property 
in  neither  cargo  vested  in  the  plaintiffs ;  first,  because  the  instru- 
ments were  not  regular  bills  of  lading,  and  could  give  no  title ; 
and  secondly,  if  they  were,  they  could  not  operate  to  give  the 
plaintiffs  a  title,  because  they,  being  factors,  could  acquire  no  lien 
without  actual  possession. 

We  thihk  it  unnecessary  to  decide  whether  the  instruments  were 
regular  bills  of  lading,  so  as  to  have  all  the  properties  which  the 
custom  of  merchants  has  attached  to  those  documents.    We  need 
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Bryanb  not  say,  whether,  like  bills  of  lading,  they  are  the  symbols  of  pro- 
Ni'x.  perty,  so  that  their  transfer  by  indorsement  is  equivalent  to  an  actual 
delivery  of  the  goods,  which  they  represent,  in  specie ;  nor  whether 
they  have  the  privileges  which  by  the  Factors'  Act  are  given  to 
such  instruments.  These  are  matters  wholly  collateral  to  the 
present  inquiry.  The  true  question  here  is,  what  is  the  meaning 
and  effect  of  the  two  documents,  by  whatever  name  they  are  called, 
coupled  with  the  letter  from  Tempany,  of  the  2nd  of  February,  fol- 

[  *79i  ]  lowed  by  the  acceptance  *by  the  plaintiffs  of  Tempany's  draft  ?  It 
seems  to  us  to  be  clearly  this, — that  Tempany  agrees  that  the  oats 
therein  specified^  shall  be  held  from  that  time  by  the  boat-masters, 
for  the  plaintiffs,  in  their  own  right,  provided  they  accept  the  bill, 
as  a  security  for  its  payment — that  the  masters  agree  so  to  hold 
them,  and  that,  by  the  plaintiffs'  assent  and  acceptance  of  the  bill, 
the  conditional  agreement  becomes  absolute.  The  transaction  is  in 
effect  the  same,  as  if  Tempany  had  deposited  the  goods  with  a 
stakeholder,  who  had  assented  to  hold  them,  for  the  plaintiffs,  in 
order  to  indemnify  them.  As  evidence  of  such  a  transaction,  it  is 
wholly  immaterial  whether  the  instruments  are  bills  of  lading  or 
not:  and  it  might  equally  be  proved  through  the  medium  of  carriers* 
or  wharfingers'  receipts,  or  any  other  description  of  document,  or 
by  correspondence  alone.  If  the  intention  of  the  parties  to  pass 
the  property,  whether  absolute  or  special,  in  certain  ascertained 
chattels,'  is  established,  and  they  are  placed  in  the  hands  of  a 
depositary,  no  matter  whether  such  depositary  be  a  common 
carrier,  or  ship-master,  employed  by  the  consignor,  or  a  third 
person,  and  the  chattels  are  so  placed  on  account  of  the  person 
who  is  to  have  that  property;  and  the  depositary  assents;  it  is 
enough :  and  it  matters  not  by  what  documents  this  is  effected ; 
nor  is  it  material  whether  the  perfion  who  is  to  have  the  property 
be  a  factor  or  not ;  for  such  an  agreement  may  be  made  with  a 
factor,  as  well  as  any  other  individual. 

In  the  present  case  we  are  of  opinion  that  this  is  satisfactorily 
made  out,  with  respect  to  the  first  boat-load  :  and  the  fact  that  the 
instrument  signed  by  the  master,  specifies  that  the  goods  are  to  be 
carried  to  and  delivered  at  Dublin,  to  an  agent  of  the  plaintiffs,  is 
decisive  to  show  that  the  plaintiffs  are  to  take  immediately  in  their 
own  right,  and  are  not  mere  consignees  of  Tempany,  who  are  to 

[  •7i»2  ]  have  their  lien  when  the  goods  arrive,  as  factors.  And  *this  case 
is  distinguishable,  on  this  ground,  from  Kinloch  v.  Craig,  Bruce  v. 
Wait,  and  Nichols  v.  Clent,  in   none   of   which   was  there  any 
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documentary  or  other  evidence  to  prove  that  the  intention  of  the  con-  Brtans 
signors  was  to  vest  the  property  in  the  consignee  from  the  moment  kix. 
of  delivery  to  the  carrier :  and  the  case  resembles  that  of  Haille  v. 
Smith,  where  the  bill  of  lading  being  transmitted  for  a  valuable 
consideration,  operated  as  a  change  of  property  instanter,  when 
the  goods  were  shipped ;  and  it  is  also  governed  by  the  same 
principle  upon  which  I  know  that  of  Anderson  v.  Clark  was  decided, 
where  a  bill  of  lading,  making  the  goods  deliverable  to  a  factor, 
was,  upon  proof  from  correspondence  of  the  intention  of  the  prin- 
cipal to  vest  the  property  in  the  factor,  as  security  for  antecedent 
advances,  held  to  give  him  a  special  property  the  instant  the  goods 
were  delivered  on  board,  so  as  to  enable  him  to  sue  the  master  of 
the  ship  for  their  non-delivery. 

In  our  opinion,  therefore,  the  plaintiffs  had  a  complete  title  to  the 
cargo  of  the  boat  604,  at  least  on  the  7th  of  February,  when  they 
complied  with  the  condition  by  accepting  the  bill :  and  before  the 
7th,  no  other  title  to  the  oats  intervened ;  for  the  order  to  deliver 
them  to  Walker,  given  on  the  6th,  was  clearly  executory  only. 
But  the  claim  of  the  plaintiffs  to  the  cargo  of  boat  54,  stands  on  a 
very  different  footing. 

At  the  time  of  the  agreement,  proved  by  the  bill  of  lading  or 
boat-receipt  of  the  81st  January,  to  hold  the  680  barrels  therein 
mentioned  for  the  plaintiffs,  there  were  no  such  oats  on  board; 
and  consequently  no  specific  chattels  which  were  held  for  them. 
The  undertaking  of  the  boat-master  had  nothing  to  operate  upon, 
and  though  Miles  Tempany  had  prepared  a  quantity  of  oats  to  put 
on  board,  those  oats  still  remained  his  property ;  he  might  have 
altered  their  destination,  and  sold  them  to  any  one  else;  the 
master's  receipt  no  more  attached  to  them,  than  *to  any  other  [  *^^^  3 
quantity  of  oats  belonging  to  Tempany.  If  indeed,  after  the  81st 
of  January,  these  oats  so  prepared,  or  any  other  like  quantity,  had 
been  put  on  board  to  the  amount  of  680  barrels,  or  less,  for  the 
purpose  of  fulfiUing  the  contract,  and  received  by  the  master  as 
such,  before  any  new  title  to  these  oats  had  been  acquired  by  a 
third  person,  we  should  have  probably  held,  that  the  property  in 
these  oats  passed  to  the  plaintiffs,  and  that  the  letter  and  receipt, 
though  it  did  not  operate,  as  it  purported  to  do,  as  an  appro- 
priation of  any  existing  specific  chattels,  at  least  operated  as  an 
executory  agreement  by  Tempany  and  the  master  and  the  plaintiffs, 
that  Tempany  should  put  such  a  quantity  of  oats  on  board  for  the 
plaintiffs,  and  that  when  so  put,  the  master  should  hold  them  on 
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Brtanb  their  account :  and  when  that  agreement  was  fulfilled,  then,  but 
Nix.  not  otherwise,  they  would  become  their  property.  But  before  the 
complete  quantity  of  530  barrels  was  shipped,  and  when  a  small 
quantity  of  oats  only  were  loaded,  and  before  any  appropriation  of 
oats  to  the  plaintiffs  had  taken  place,  Tempany  was  induced  to 
enter  into  a  fresh  engagement  with  the  defendant,  to  put  on  board 
for  him  a  full  cargo  for  No.  54,  by  way  of  satisfaction  for  the  debt 
due  to  him ;  for  such  is  the  effect  of  the  delivery  order  of  the  6th, 
and  the  agreement  with  Walker,  of  the  same  date,  to  send  the  boat- 
receipt  for  the  cargo  of  that  vessel.  Until  the  oats  were  appro- 
priated by  some  new  act,  both  contracts  were  executory:  on  the 
9th  this  appropriation  took  place,  by  the  boat-receipt  for  the  550 
barrels  then  on  board,  which  was  signed  by  the  master,  at  the 
request  of  Tempany:  whereby  the  master  was  constituted  the 
agent  of  the  defendant  to  hold  these  goods ;  and  this  was  the  first 
act  by  which  these  oats  were  specifically  appropriated  to  any  one. 
The  master  might  have  insisted  on  Tempany's  putting  on  board 
oats  to  the  amount  of  the  first  bill  of  lading,  on  account  of  the 
plaintiffs,  but  he  did  not  do  so. 

[  794  ]  It  is  proper,  however,  to  notice  the  very  ingenious  argument 

used  on  the  part  of  the  plaintiffs,  founded  on  the  doctrine  of 
estoppel,  as  applied  to  real  estate.  If  a  man,  by  indenture,  demise 
a  certain  manor,  which  he  has  not,  and  then  purchases  the  manor, 
and  afterwards  sells  or  demises  it  to  B.,  the  first  lease  operates 
against  the  purchaser  or  second  lessee;  and  by  analogy  to  this 
case,  it  is  contended  that  the  first  bill  of  lading  was  good  for  the 
plaintiffs  by  estoppel,  against  the  master,  and  consignor ;  and 
against  the  defendant,  who  claims  that  cargo  which  was  put  on 
board  under  the  consignor.  But  this  analogy  does  not  hold;  in 
the  case  of  real  property,  the  lease  is  a  conclusive  admission  by  the 
lessor,  that  he  has  a  title  to  the  specific  estate  demised,  which 
binds  a  subsequent  purchaser  of  that  estate:  here  the  bill  of 
lading  is  a  conclusive  admission  only  that  some  oats,  amounting 
to  the  specified  quantity,  were  on  board.  In  the  former  case, 
the  estate  is  identified  and  ascertained  at  the  time  of  the  admis- 
sion :  in  the  latter,  no  property  existed  to  which  the  admission 
applied,  for  no  oats  were  on  board ;  and  they  are  no  otherwise 
ascertained,  than  by  that  statement  that  they  were  on  board ;  and 
the  person  who  afterwards  purchases  any  oats  from  the  consignor, 
might  as  well  be  said  to  purchase  those  to  which  the  estoppel 
relates,  as  he  who  purchases  those  which  were  afterwards  put  on 
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board.    And  besides,  it  may  well  be  doubted  whether  the  doctrine       Bbtans 
of  estoppel  applies  to  personal  chattels  at  all,  so  as  to  bind  a         nix. 
subsequent  purchaser  of  them. 

For  these  reasons,  we  think  that  the  plaintiffs  are  entitled  to  the 
first  cargo  of  oats,  but  not  to  the  other ;  and  the  rule  must  be  dis- 
charged as  to  boat  604,  and  the  verdict  reduced  by  the  value  of 
boat  54. 

Rule  accordingly. 
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4.  Assets— Marshalling— Heir  devisee,  right  of  pecuniary 

legatees  to  have  assets  marshalled  as  against— Inheritance  Act  (3  dk  4 
Will.  IV.  c.  106,  8.  8).     Strickland  y.  Strickland 270 

5. Authority  to  employ  assets  in  testator's  late  business 

on  taking  specified  security— Neglect  to  take  security  directed— Pay- 
ment into  Court  of  amount  of  assets  so  employed.     Coeteker  y.  Horrox    400 

6.  Executor  de  son  tort — ^Receipt  of  debt  due  to  estate  for 

purpose  of  providing  for  funeral.     Camden  y.  Fletcher  .        .        .       .    636 

7.  Funeral  expenses  of  lunatic,  payment  of.    See  Lunacy. 

FAMILT  AJtBANGEMBNT— Covenant  between  father  and  son- 
Consideration— Fraud — Illegality — Champerty— Maintenance.  FerMt  v. 
rersse 22 
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FIXTXJBES— Mortgage— Bankruptcy  of  leasee  for  yean^—Case  by 
mortgagee  as  reversioner  against  assignee  of  tenant  for  fixtures 
removed.     Hitchman  y.  Walton 656 

FBAUD  AND  MISBEPAESENTATION— 1.  Suit  to  set  aside  fraudu- 
lent transaction — Parties.    See  Solicitor,  2. 

2.  Conspiracy  by  contracting  party  to  frustrate  contract — Subse- 
quent acceptance  of  performance  by  other  party.  See  Master  and 
Servant. 

And  see  Insurance  (Marine) ;  Vendor  and  Purchaser,  3. 

GOODS,  SALE  OF.     See  Sale  of  Goods. 

HUSBAND  AND  WIPE — 1.  Children-^Legitimacy — Scottish  marriage 
— Previously  bom  children — Child  bom  in  England — Domicil— Foreign 
nationality.     Countess  of  Dalhousie  v.  M^Douall^  86;  Munro  v.  Munro    .     103 

2.  Legitimacy— Ante -nuptial  child  born  in  Scotland  and 

legitimate  by  law  of  that  country — Inheritance  of  land  in  England. 
Birtwhistley,  Vardill 139 

3.  Domicil  —  Wife    acquires    husband's    domicil   by  marriage. 

Countess  of  Dalhousie  v.  M^Douall 86 

4.  Separation  deed — Covenant  by  husband  to  pay  annuity  during 

wife's  life— Consideration— Enforcement  against  husband's  executors 
after  his  death.     Clough  v.  Lambert 227 

5.  Wife's  property— Wife  living  apart  from   husband — Money 

saved  by  wife  out  of  income  of  separate  property — Claim  by  husband  in 
his  marital  right.    Molony  v.  Kennedy 236 

INFANT — 1.  Necessaries— Infant  in  receipt  of  income  sufficient  for 
purchase  of  necessaries  for  cash.    Burghart  v.  Hall     ....    788 

2.  Maintenance.     See  Will,  19—21. 

Arid  see  Husband  and  Wife,  1,  2. 

INSURANCE  (LIFE)— Policy— Fraud— Policy  not  primA  fade  void- 
Bill  in  equity  to  have  policy  delivered  up  to  be  cancelled.    Fenn  y.  Craig 

»  36*5 

INSTJBANCE  (MAJEtlNE)— Loss— Adjustment— Settlement  in  account 
between  broker  and  underwriter  —  Custom  —  Authority  of  brokers  — 
Memorandum  on  credit  note— No  implied  promise  to  settle  loss  in  cash. 
Stewart  y.  Aberdein 536 

JTJBISDICTION— Foreign  prince— Suit  in  English  court  of  law — 
Jurisdiction  of  court  of  equity.     Bothschildy,  Queen  of  Portugal  ,        .     411 

LANDLORD  AND  TENANT— 1.  Distress  for  rent  —  Fraudulent 
removal  of  goods — ^Action  for  double  value — Plea  of  not  guilty.  Jones  y. 
WiUiams 633 

2.  lyectment — Disputing  landlord's  title — Estoppel — ^Xyectment 

against  company — Lessor  a  member  of  defendant  company.  Francis  y. 
Doe  d.  Harvey 616 

3.  Lease,  assignment  of— Assignee  of  equitable  term — ^Fraud — 

Assignment  to  person  in  poor  circumstances  made  in  order  to  avoid 
payment  of  sum  payable  under  original  agreement.    Fa^g  y.  Dohie      342 

4.  Parish  officers— Agreement  for  lease  of  premises  to  overseers 

for  use  as  workhouse — Lease  not  executed — Occupation  and  payment  of 
rent— Agreement  operating  as  actual  demise— Liability  of  overseers  for 
non-repair  of  premises.     Alderman  y.  Neate 775 

5,  Fixtures— Removal— Mortgage.     See  Fixtures. 
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LAND  TAX.     iS^ee  Revenue,  1. 

LANDS  CLAUSES  ACTS— Compulsory  purchase— Canal  company — 
Compensation  —  Easement  —  Trespass  for  acts  done  to  prejudice  of 
easement.     Thickuease  v.  Lancaster  Canal  Co 692 

LIBEL.     See  Defamation. 

LIEN  — Lien  on  mare  — Specific  charge  —  Claim  also  for  general 
balance  due  on  former  account — Waiver  of  specific  lien — Tender.  Scar/e 
V.  Morgan 5^>8 

LIMITATIONS  (STATUTE  OF)  —  1.  Memorandum  —  Unstamped 
document— Promissory  note  insuf&ciently  stamped.     Jones  v.  Ryder     452 

2.  Mere  parol  statement  of  debts,  without  further  considera- 
tion, not  sufficient  to  bar  statute.     Jones  v.  Ryder        ....     452 

3.  Plea  in  bar  of  statute— Death  of  debtor — Litigation  as   to 

right  to  probate — Delay  in  appointment  of  executor — Plea  that  suit 
brought  within  reasonable  time  after  probate  granted.  Rhodes  v. 
Smethurst 461 

LONDON  (CITY  OF).     See  Custom. 

LUNACT — Death  of  lunatic — Bight  of  receiver  to  repayment  of 
surplus  expenditure  on  maintenance  and  funeral  expenses  out  of 
lunatic's  freehold  estate.     Carter  v.  Beard 204 

MASTER  AND  SERVANT— Contract  of  service— Agent— Claim  for 
commission  and  damages — Plea  of  conspiracy — Replication  de  injuria, 
Hemingway  v.  Hamilton 497 

MORTGAGE — 1.  Equitable  mortgage— Deposit  of  deeds — Delivery  of 
deeds  to  creditor's  solicitor  to  enable  him  to  prepare  mortgage  for 
money  already  advanced.     Keys  v.  Williams 339 

— -  2. Subsequent  conviction  of  mortgagor  for  felony — 

Forfeiture  to  Crown — Jurisdiction  of  Court — Sale  of  property— Right  of 
equitable  mortgagees  to  retain  possession  of  property  until  redemption 
by  Crown.     Hoflge  v.  Aft,-Oen 380 

3.  Foreclosure— Inspection   of  mortgage   deed — Mortgagee  not 

bound  to  produce  deed  to  devisee  of  mortgaged  property  until  payment 
of  principal  and  interest.     Bronme  v.  Lockhart 284 

4.  Foreclosure  suit— Making  trustee  of  mortgagee  defendant 

— Costs.     Browne  v.  Lockhart 284 

5. Disclaimer  of  interest  by  some  defendants— Decree. 

Perkin  V.  Stafford 312 

6.  Re-con veyance— Infant  heir  of  mortgagee—  Petition  for  order 

to  re-convey — Costs  of  proceedings.     Ex  parte  Ommaney      .         .         .254 

7.  Tacking— Equity  ofredemption  belonging  to  different  persons. 

White  V.  Hillacre 413 

A  nd  see  Fixtures. 

MORTMAIN  (STATUTE  OF).     See  Charity  and  Charitable  Trust,  3. 

NEGLIGENCE.     See  Solicitor,  o. 

NEGOTIABLE  SECURITY  —  Foreign  bonds  —  Probate  duty,  ^ee 
Revenue,  2. 
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P  ARTiT A  MENT— Parliamentary  election— Petition  against  return  of 
member — ^Bribery — Promise  of  sum  of  money  in  consideration  of  aban- 
donment of  petition — Illegal  agreement,     dtppock  v.  Bower  627 

PABTNEBSHIP— 1.  Books— Private  books — Production  to  executors 
of  deceased  partner  by  surviving  partner  who  had  taken  over  liabilities 
of  firm.     Toulmin  v.  Copland  (No.  2) 429 

2.  Dissolution  —  Insanity  of  partner  —  Evidence  of  insanity. 

Kirhy  v.  Carr 356 

3.  Partnership  at  will — Suit  for  dissolution — From  what 

date  dissolution  takes  effect.     Kirhy  y.  Carr 356 

4.  Parol  authority  to  continuing  partner  to  indorse  bills  in 

firm's  name — Presumption  of  authority.     Smith  v.  Winter  .        .  678 

5.  Bankers,  business  in  nature  of — Navy  agents — Change 

in  firm — ^Death  of  partner — Method  of  taking  accounts — Rule  in  Clayton's 
case,     Toulmin  v.  Copland 414 

6.  Death  and  retirement  of  all  original  members  of  firm — 

Payments  made  by  debtor  of  original  firm  to  new  firm — No  satisfaction 
of  original  debt  in  absence  of  proof  of  consent  of  surviving  original 
partner.     Jones  v.  Maund 384 

PATENT — Novelty— Contract  to  use  invention — Breach  of  contract — 
Plea  of  want  of  novelty — Partial  failure  of  consideration.  Chantefv, 
Leese 584 

PAYMENT,  appropriation  of.     See  Principal  and  Surety,  1. 

PERPETUITY— 1.  Remoteness  — Heirlooms  — Bequest  of  plate  and 
pictures  to  follow  realty— First  tenant  in  tail  who  should  attain  21. 
Ihhetson  v.  Ibbetson 304 

2.  Executory  trust — Trust  to  settle  realty  to  go  along  with 

peerage.     Bankes  v.  Baroness  Le  Despencer 313 

PLEADING.     See  Easement,  1,4;  Practice,  9—11. 

PORTION— 1.  Advancement  —  Legacy  —  Ademption  —  Rule  against 
double  portions.     Davys  v.  Boucher 397 

2.  Time  for  raising  portions — Raising  out  of  reversionary  term 

during  lifetime  of  tenant  for  life.     Smyth  v.  Foley        ....     347 

POWER — 1.  Execution— General  power— Appointment  of  fixed  sum 
by  will.     Easum  v.  Appleford 238 

2.  General    power    of  appointment  —  Previous    revocable 

appointment  under  same  power — Second  appointment  containing  no 
express  revocation  of  first  deed — Substitution  of  trusts  by  second  deed. 
Angell  v.  Dawson 376 

3.  Suspicious   exercise  of  power— Lease  for  lives— Inquiry 

as  to  due  execution.     Jackson  v.  Jackson 190 

4.  Power  in  two  persons  jointly — Insolvency  of  one  joint 

tenant — Conveyance  to  assignee — Extinguishment  of  power.  Jozies  v. 
Winwood 218 

5.  Power  of  charging — Bankruptcy  of  tenant  for  life— Sale 

of  life  interest  —  Mortgage,  assignment  of  ^Jointure.  Simpson  v. 
0  Sullivan 36 

PRACTICE— 1.  Amendment  of  writ— Defendant  described  by  initials 
only — Summons  to  amend.    Bust  v.  Kennedy 729 
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PBAGTICE — 2.  Costs — Some  issues  found  for  plaintiff,  some  for  defen- 
dant— Costs  of  witnesses  called  exclusively  in  support  of  issues  found  for 
defendant  and  of  those  examined  to  disprove  issues  found  for  plaintiff. 

Crowther  v.  Elwell 484 

'S,  Seal  party  interested  in  action  not  party  to  record — 

Court  will  not  compel  payment  of  costs  by.     Hayward  v,  Oiffard  529 

'    4.  Security  for  costs — ^Betum  of  plaintiff  to  England  witli 

intention  to  permanently  reside  within  jurisdiction — Motion  for  delivery 
up  and  cancellation  of  bond.    Badnally,  Haylay 714 

5.  House  of  Lords,  appeal  to — Bemitting  cause  to  Court  below. 

Simpson  v.  G* Sullivan 36 

6.  New  trial— Evidence— Affidavit  of  solicitor— Admission    by 

juryman  that  verdict  decided  by  lot.     Straker  v.  Oraham  .  783 

7.  Parties  to  action — Suit  for  specific  performance.     Rohertaon  v. 

O.W.By.Co 258 

8.  Suit    to    set    aside  fraudulent  transaction — Joinder  of 

solicitor  participating  in  fraud  as  co-defendant.     Beadle  v.  Burch    .     264 

9.  Pleading — False  defence — Covenant  between  father  and  son — 

Consideration — Party  failing  in  first  defence  not  permitted  to  raise 
another  defence  involving  fresh  issues.     Feraae  y.  Perase    ...       22 

10.  Reply — Verdict — Judgment.  Gwynne  v.  Burnell .  43 

11. Replication  de  injuria,     Hemingway  v.  Hamilton      497 

And  see  Contract,  1. 

PRINCIPAL  AND  AGENT.    See  Executor  and  Administrator,  2. 

PRINCIPAL  AND  SURETT— 1.  Ghiaranty— Bod d— Breach  of  con- 
dition—  Land  tax  collector  —  Misappropriation  of  taxes  collected  — 
Appropriation  of  payment — Money  paid  and  received  in  satisfaction  of 
arrears  of  former  year.     Owynne  v.  Burnell 43 

2.  Bond  given  by  father   to  secure  son's  debt — Death  of 

father — Acceptance  of  fresh  bond  from  son  and  person  representative 
of  father— Discharge  of  original  bond.     Clarke  v.  Henty  .     358 

3.  Discharge  of  surety  by  dealings  with  principal — Release 

of  principal  by  joining  in  composition  deed.     Coivper  y.  Smith  ,        .    709 

4,  Promise  by  three  to  severally  pay  £50  and  fourth  part 

of  costs  —  Stamp  duty  —  Document  stamped  with  one  stamp    only. 
Rnmsbottom  v.  Davis 727 

PROBATE  DXJTT.     See  Revenue,  2. 

PROMISSORY  NOTE.     See  Bill  of  Exchange. 

RAILWAY  COMPANY.    See  Carrier. 

RELEASE— Of  debt.     See  Principal  and  Surety,  2,  3. 

REVENUE — 1.  Land  tax — Non-payment — Distress  —  Assessment  in 
wrong  parish — ^Application  to  set  aside  writ.  In  re  Glatton  Land  Tax    723 

2.  Probate    duty  —  Foreign    Government  bonds  —  Negotiable 

securities — Bonds  transferable  by  delivery.     Att,-Oen,  v.  Boutvens    .    517 

3.  Stamp  duty — Several  guaranty  by  three — Document  stamped 

with  one  stamp  only.    Bamsbottom  v.  iJavis 727 
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SALE  OF  GOODS — 1.  Delivery  to  carrier— Goods  placed  on  board 
canal  boat — Transfer  of  property  in  goods — Receipt  signed  by  master 
of  canal  boat — Whether  analogous  to  bill  of  lading,  quare.  Bryans  y. 
Nix 819 

2.  Growing  crop— Potatoes — ^Buyer  to  find  diggers— Interest  in 

land.     Sainsbury  y.  MoMhews 620 

3.  Implied  warranty — Goods  supplied  found  to  be  useless  for 

purpose  intended — Beturn  to   seller — Implied   warranty  of   fitness — 
Recovery  of  charge  for  patent  right.     Chanter  y.  Hopkins  .  650 

4.  Horse — ^Warranty — Bought  note  containing  no  warranty- 
Par  ol  evidence  of  warranty.    Alhn  y.  PirUe 503 

5. Acceptance — ^Horse  taken  away  by  buyer's  agent — 

!Retum  for  unsoundness  two  days  afterwards — No  contract  in  writing 
— ^Kight  of  seller  to  recover  price.     Jordan  y.  Norton  .        .     508 

SCHOOL  —  Incorporated  school  maintained  firom  private  funds  — 
Management — Power  of  directors  to  remove  master.     Oihson  y.  Rom        9 

SETTLEMENT  (MA&BIAGE)— Covenant  to  pay  sum  of  money  to 
trustees  —  Neglect  to  enforce  covenant  —  Consent  of  beneficiaries  — 
Breach  of  trust— Costs  of  suit  to  enforce  execution  of  covenant. 
Kirhy  y.  Ma»h 373 

SHIP — Seaman — Desertion — Forfeiture  of  wages — Desertion  at  port 
of  delivery  before  discharge  of  cargo — ^Forfeiture  of  month's  wages 
only — Merchant  Shipping  Act.    McDonald  y.  Jopling  ....     580 

SOLICITOB — 1.  Change  of— Rule  for  changing  sc^icitor  necessary 
where  first  solicitor  has  acted  for  plaintiff  in  the  cause,  although  his 
name  is  not  on  the  record.    May  y.  Pike 532 

2.  Fraud — Joint  fraud  by  solicitor  and  client — Suit  to  set  aside 

transaction — ^Adding  solicitor  as  co-defendant.    Beadles  y.  Burch     .     264 

3.  Jurisdiction  of  Court  to  order  delivery  of  bill  of  costs  and 

accoimt  of  moneys  received.     Clarkson  y.  Parker         .        .        .        .712 

4.  Lien  for  costs — Creditor's  suit — Change  of  plaintiff— Inspection 

of  documents  by  solicitor  of  new  plaintiff.    Bennett  y.  Baxter    .        .     282 

5.  Negligence — Mortgage — Mortgagor's  solicitor  also  acting  for 

mortgagee — Insufftcient  security — Liability  of  solicitor  in  action  for 
damages.     Donaldson  y.  Haldane 79 

And  see  Defamation,  2. 

SPECIFIC  PEBFOBMANCE.    /Se«  Vendor  and  Purchaser. 

STAMP  DUTT.     See  Bevenue,  3. 

STATUTE— 1.  21  Jac.  I.  c.  4,  s.  4,  whether  applicable  to  subsequent 
statutes.     Jmies  y.  Williams 633 

2.  No    time   specified  for  completion    of  work   authorized  by 

statute — Presumption  of  intention  to  restrict  execution  of  work  within 
reasonable  time.     Thicknesse  y.  Lancaster  Canal  Co.       ,        ,        ,        .    692 

SUNDAY  OBSEBVANCE  ACT.     See  Contract,  3. 

TENANT  FOB  LIFE — Lease  for  lives— Apportionment  of  expenses 
of  renewal  of  leases  as  between  tenant  for  life  and  remainderman. 
Reeves  y.  Creswick 439 

TENDEB.     See  Lien. 
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TRESPASS— Assault  and  battery— Plea  of  possession  of  dwelling- 
house  and  unlawful  entry— Evidence  of  possession— Defendant  a  loderer 
in  house  where  landlord  kept  key  of  front  door.    Monks  y.  Dykes    .     720 

And  see  Easement,  2. 

TBOVEB  AND  CONVERSION.     See  Bankruptcy,  6. 

TRUST— 1 .  Trustee— Breach  of  trust— Marriage  settlement— Neglect 
to  enforce  covenant  to  pay  sum  of  money — Consent  of  cestuis  que  trusts — 
Costs  of  suit  to  enforce  execution  of  covenant.    Kirhy  y.  Mash        .     373 

2.  Misapplication    of    funds    by   co-executor.      Stt 

Executor  and  Administrator,  3. 

3.  Estate  of  trustees.     See  Will,  13. 

VENDOR  AND  PURCHASER— 1.  Sale  under  decree— Purchase  by 
defendant  without  leave  to  bid — Motion  to  set  aside  sale.  Elworthy  v. 
Billing 211 

2.  Specific  performance — Parties  to  action — Contract  by  vendor 

to  buy  up  tenant's  interest  and  include  it  in  sale — Whether  tenant 
necessary  party  to  action.     Robertson  y.  Q,  W.  By.  Co.         ...     258 

3.  No  solicitor  acting  for  vendor' — Suggestion  that  vendor 

was  intoxicated  at  time  of  contract — Allegation  of  fraud— No  fraud 
proved.     Light/oot  y.  Heron 406 

4.  Title — Condition — Option  of  vendor  to  rescind  if  trouble- 
some objections  to  title  raised— Time  for  objections^Waiver.  Tanner  y. 
Smith 277 

5. Defect  in  title  as  to  part  of  property  sold — Small 

portion  found  to  be  property  of  another — Purchaser  not  discharged 
until  vendor  had  opportunity  of  acquiring  title  to  that  portion.  Cham- 
berlain  y.  Lee 294 

6. Waiver  of  right    to    investigation — Purchaser  in 

possession — Delay — Frivolous  objections.     Hall  y.  Lauer  .  361 

7. Rescission  of  contract  —  Sale  by  auction  —  Con- 
ditions of  sale — Deed  represented  in  condition  as  a  forgery— Objections 
to  deed  barred— Finding  by  jury  that  deed  was  genuine.  CorraU  y. 
Cattell 794 

WARRANTO.    £?«<;  Sale  of  Goods,  3-5. 

WILL— 1.  Absolute  gift— Gift  to  daughter  at  21— Life  interest  in 
event  of  marriage  under  21— Held  an  absolute  gift  on  attaining  21 
unmarried.     Vulliamy  y.  Huskisson 340 

2.  Accumulation — ^Direction  to  accumulate — Children  attaining 

21— Right  to  accumulations.     Evatis  y.  Filkington        ....    279 

3.  Ademption  —  Legacy  —  Portion  —  Legacy  to  child  by  will 

followed  by  advancement  by  way  of  portion — Presumption  of  satisfac- 
tion.    Davys  y.  Boucher 397 

4.  Glass,  gift  to— Grandchildren  living  at  death  of  testator's 

surviving  child— Fund  to  be  divided  between  grandchildren  on  youngest 
attaining  21  and  the  children  of  deceased  grandchildren— Issue  of 
grandchildren  who  predeceased  testator's  last  surviving  child  — 
Remoteness.    Smith  y.  Farr 379 

5.  Gift  over  to  "  nearest  of  kin  of  my  own  family  for  ever  " 

—Period  of  ascertaining  next  of  kin.     Clapton  y.  Bulmer    .  .287 
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WILL — 6.  Class,  gift  to — Legacies  to  children  of  nephews  and  nieces 
^^  begotten  or  to  be  begotten  " — After-bom  children,  whether  entitled  to 
participate.     Butler  v.  Lowe 259 

7.  Gift  to  E.  and  G.  for  life — Remainder  to  their  children — 

]>eath  of  E.  in  G.'s  lifetime,  leaving  children— Life  interest  in  whole  fund 
to  G. — Corpus  on  G.'s  death  divisible  among  children  of  E.  and  G.  per 
capita,     Fearce  v.  Edmeadts 369 

8.  Gift  to  parent  and  children — Bequest  of  stock  to  '^  H.  and 

his  children  to  be  secured  for  their  use" — Gift  to  H.  for  life  with 
remainder  to  his  children.     Vauyhan  v.  Marquis  of  Head  fort        .         .     330 

9.  Gift  to  wife  of  ^'  the  interest  arising  from  my  property  both 

real  and  personal  during  her  life" — Wife's  right  to  leaseholds  in  specie — 
Wasting  security— Conversion.     Benn  v.  DioMn 328 

10.  Condition— Gift  to  daughter  for  life,  and  after  her  death  for 

her  children — ^^  If  my  daughter  shall  survive  any  husband  with  whom 
she  may  intermarry" — Death  of  daughter  unmarried — Words  of  con- 
dition not  of  limitation — Gift  for  life  only.     Lenox  y.  Lenox  .    272 

11.  Devise — Realty  devised  to  nieces  equally — *^  To  take  as  joint 

tenants  and  their  several  and  respective  heirs  and  assigns  for  ever  " — 
Joint  tenancy  for  life  with  several  inheritances  on  death  of  survivor. 
Doe  d.  LittIewo<Hi  v.  Green 550 

12.  Devise  of  residue — Accrued  shares  directed  to  go  as 

original  shares — *'  Lawful  issue  "  construed  as  words  of  purchase  and 
not  of  limitation.     Cursham  v.  Neivland 486 

13.  Estate  of  trustees — Beneficiary  to  receive  "net  rents 

and  profits  " — Legal  estate.     Barker  v.  Greenwood        ....     666 

14.  Second  son  of  J.  X. — Only  one  surviving  son  at  date  of 

will — Subsequent  birth  of  two  sons,  of  whom  second  (fifth  son  of  J.  X.) 
survived.     King  v.  Bennett 456 

15.  Devise  of  "  messuages,  tenements,  farm  lands  and  here- 
ditaments " — Freehold  and  leasehold  land  held  together  as  one  farm — 
Farm  buildings  situate  on  leasehold  land — Whether  leaseholds  pass 
under  devise  or  under  general  gift  of  personalty.     Arkell  v.  Fletcher    254 

16.  Devise  of  two  houses  to  wife  for  life  with  remainder  to 

children  in  tail — Subsequent  specific  devise  of  houses  to  children.  Doe 
d.  Anilot  V.  Davies 730 

17.  Donatio  mortis  causa — Cheque   enclosed  in  cash  box.     Reddel 

V.  Dohree 233 

18.  '<  Household  furniture" — Gift  of,  whether  passing  tenant's 

fixtures  in  leasehold  house  occupied  by  testator.    Paton  y.  Sheppard    230 

19.  Infant— Direction  to  apply  interest  on  specific  sum  to  main- 
tenance of  infant  nephew — No  disposition  of  principal — Nephew  entitled 
to  interest  during  his  life.     Soames  y.  Martin 249 

20.  Maintenance— X^ovision  for  infant  until  16 — "  I  then 

leave  him  to  the  care  of  my  trustees,  to  provide  for  him  in  some 
business  or  profession,  and  his  future  maintenance  out  of  my  funded 
property  "— *  *  Future  "  held  to  mean  "during  life. "  Kilvinyton  y.  Gray    250 

21.  Gift  of  income  to  wife   for  education  and  support  of 

their  children — Life  interest  subject  to  condition  of  maintaining  and 
educating  children.     Gilbert  y.  Bennett 268 

22.  Precatory  trust— Implied  trust  rebutted  by  uncertainty  of 

subject-matter.     Pope  y.  Pope 202 


848  INDEX. 

WILL— 23.  Bexnoteness  —  Trust    for    grandchildren    attaining     134. 

Netvman  v.  Neivman  .         .         .         .         .       •  .         .         ^        .         .  .      206 

24.   Heirlooms — Plate  and  pictures  to  follow  realty.      iSee 

Perpetuity. 

And  see  Bankruptcy,  4,  6. 

WORDS—"  Future."    See  Will,  20. 

"  Household  furniture."     See  Will,  18. 

"  Lawful  issue."    See  Will,  12. 

"  To  be  begotten."    See  Will,  6. 
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